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PREFACE. 



The present edition of this treatise consists of two parts : 
the first contains, in a revised shape, the old case law, which 
alone formed the subject-matter of previous editions ; the 
second sets out the new law as enacted in the Transfer of 
Property Act, 1882. 

In connection with the new second part, I would remind 
my readers that the Transfer of Property Act, 1882, came 
into force on the 1st of July 1882 throughout the whole of 
British India, except Bombay, the Punjab and British Burma. 
For mortgages entered into since the 1st of July 1882 in 
any province in which this Act is in force, the law applicable 
is to be found in the Transfer of Property Act exclusively, 
and no reference can in such cases be made to the older 
law, except for the mere purpose of explanation or argument. 

With respect to the retention of the old law in the first 
part of the present edition, it is to be observed that section 
2 of the Transfer of Property Act declares that the Act does 
not affect '^any right or liability arising out of a legal 
relation constituted before this Act comes into force, or any 
relief in respect of any such right or liability.” Therefore 
as regards all mortgages of a date prior to that on which 
the Act came into force, it is necessary to possess an accurate 
knowledge of the old law in order to ascertain what are 
the rights and liabilities of the parties, and what is the 
relief to which they are entitled. 

A Full Bench of the Allahabad High Court has held that 
the provisions of the Transfer of Property Act apply to mort- 
gages of the older class, so far as all matters of mere proce- 
dure are concerned If this decision be accepted as sound 
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law (as to which see infra, p. 614), it is at any rate clear 
that the provisions of the Act are not applicable to a mort- 
gage of the older claiss, even in a matter of procedure, in 
any instance in which the application of those provisions 
would substantially alter or damnify the position of any 
ofthe parties. ■ 

It may further be noticed that the old law still prevails 
in Bombay ; and it will be seen that the scope of the book 
has been a good deal extended, so as to embrace all the 
later reported decisions of the High Courts at Madras and 
Bombay, bearing on the subject of the law of mortgage. 

In conclusion my best thanks are due to my friend, 
Mr. Henry T. Hyde, of the Calcutta Bar, who has, in addition 
to passing the whole work through the press and preparing 
the Index and Table of Cases, rendered me valuable 
assistance in the revision of some of the later chapters. 


J. M. MACPHEESOF, 


London, May 1st, 1885, 
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234 

YIII 

1859 s. 2 

227 


s. 5 

437, 438 


8, 6 

437 


S. 7 

437, 468 


S. 8 

437 


s. 9 

437 


s. 10 

437 


s. 11 

374, 37S, 437 


s. 12 

374, 376, 437 


8.13 

374, 375, 437, 438, 439 


'■ s. 14 ■ 

374, 375, 437. 


s. 194 

568 


^ s. 235 

304, 497 


s. 239 

304, 497 


s. 240 

298 


8. 243 

460 


8. 24-6 

304 


8. 270 

494 


8. 271 

309, 493, 494 

X 

1859 

495 


s- 28 

269 

XI 

1859 ...... 

468 


‘ 8. 9 

274 


B. 11 

678 

XIY 

1859 

13 


8. 1, cls. 9—11 

423 


cl. 12 

S66, 405, 416, 420-42 


Cl. 15 

354, 355, 361 
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ACTS— f" Contimed,) 


JSftimber* 

Year, 

Section. 

Yage, 

XIV 

1859 

S. 4: 

424 



s. 5 

366 



S. 6 

425, 595 



s, 9 

425 



s. 10 

425 



s, 15 

426 



s» 20 

364 

XXXVI 

1860 


233, 235 

X 

1862 


233, 235—237 

XIV 

1863 

s. 1 

271, 272 

XVI 

1864: 


180, 205, 224 



s. 13 

194, 223 



s. 17 

216 



s. 36 

186 

XX 

1864: 


44, 45 

IX 

1865 


180 

X 

1865 

s. 101 

624 



S. 104: 

625 



s. 107 

623, 626 



s. 108 

626 



ss. Ill, 112 

627 



ss, 113, 114 

628 



ss. 116—119 

629 



ss. 120—122 

630 



ss, 123—124 

631 



s. 125 

623 



s. 269 

60 

XX 

1866 


180,203, 227 



s. 17 

198, 200, 201, 205. 



s, 18 

224 



S. 34 

209 



\s. 48 

185 



's. 49 

196 



s. 50 

187, 223 



s. 53 

227,475,476 



s. 66 

186, 209 



ss. 67-69 

209 



s. 88 

185 

XXVIII 

1866 


672—674 



s, 6 

148, 668 



ss, 12-18 

668 



s. 45 

148 



s. 191 

652 

I 

1868 

s. 2, cl. 5 

616 ‘ 

xvin 

1869 


233, 234, 237-254 

VII 

1870 

s. 7 cl. 1 

376 

xxr 

1870 


48, 50 



s. 3 

51 

VIII 

1871 


180, 196, 219, 225 



s. 17 

198, 200-201, 206, ; 



s. 48 

222 



s, 49 

198,225 



8. 50 

224 



s. 58 

.186 



8, 85 

'185-.. 


IX 


1871 


0 

s, Ba 
R. 19 


BGi 

iSf 

“MS'- 
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Mttmher, 

IX 


Year, Section, JPage, 

mi s. 20 358, 419-420 

s. 21 419-420 

0. 29 436 

Sch, II 

,, Alt. 10 542 

„ 56 423 

65-67 423 

95 426 

116-117 423 

126 65 

132 410,417 

’ „ 133 365 

134 362,365 

135 413,430,596 

145 362,431 

” 146 597 

148 354— 356, 368, 362, 405 

149 416,697^^^^^^^^^^^^^^^^^^^^^^^^^^ 

5.91 202,204 

5.92 117,118,174 
564,613 

; 34-38. 29 

47,159 
s. 1 613 

8.11 24,25,620 

5.12 24,25 


■ ■ ; JJ 

I 1872” 

IV 1872 

IX 1872 


X 

III 

XVIII 


XIX 

XV 

VI 

XII 

XIY 

XVII 

I 


III 



ss. 17-18 

684 


S.23 

170 


.s.;74 

161 


s, 161 

681 


ss. 172-179 

651 


s. 229 

616 

1872 

Chap, XL-XLI 

254, 255 

1873 

s, 16, cl. c, 

6 

1873 


272 


s. 7 

325 


S.9 

109 

1873 


30, 32 


ss, 193-206 

29 

1874 


547 

1876 

8.3 

34 

1876 

s. 1 

268 

1876 


34 

1876 

ss. 161-177 

29 

1877 

ss, 2, 9 

426 


S.21 

178 


S.27 

318 

1877 


181, 19< 


8. 17 

181 , m 


s, 18 

181 


ss, 21, 22 

136 


6S.-23, 24 

181 


ss. 26, 26 

182 


s, 28 

183 


SS. 32, 34 

182 


s. 35 

183 


ss. 36-39 

184 


s.47 

182 


181,’ 198, 200, 201, 206-209, 224, 
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Ill 


IV 

X 


XIV 

XV 


XII 

I 


VIII 


XII 

XYII 


Year, 

1877 


1877 


1877 

1877 


Sch. II 


Section. 

Fage. , 

8. 48 

110, 182, 183 

s. 49 

183 

B. 50 

183, 184, 194, 224 

s. 58 

186 

s. 60 

186, 210 

S3. 74-76 

186 

s. 87 

185 

Ch. XVIII 

254, 255 


329 

S.13 

469 

s. 16 

376, 437 

s. 17 

437 

S.19 

375, 439 

B. 43 

370, 447, 468, 473, 490 

s. Ill 

283 

s. 144 

258 

s. 206 

461 

B. 209 

559 

s. 210 

467, 468 

s. 294 

498, 499 

s. 296 

467 


34 


46 

s. 3 

361 

s. 5 

437 

s. 18 

426 

s. 19 

354, 335, 357, 359,417 

s. 20 

358, 418 

s. 21 

418 

s. 28 

356, 367, 436 

Art. 10 

641 

s. 57,60-68 

423 

91 

177 

95 

425 

115 

423 

116 

416, 423 

117 

423 

126 

65 

132 

410—413 

133 

365 

134 

365 

135 

413, 415, 430, 596 


1878 

1879 


1879 


1879 

1879 


144 

146 

147 

148 

149 
ss, 3, 4 

B. 3 

Sch. I Art. 64 


ss. 18-23 
s. 24 
s. 7 

s. 15 d, 
s, 20 


416 
416, 597 
412, 416, 697 
14, 354, 405, 597 
597 
29 

233, 234, 243—261 

652 

248, 

30, 272 
29 

29, 32 
473 

339,406 

370 

467,. 468 
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Tear, 

Section 

Fage, 

XVII 

1879 

S3. 22, 29-31 

35 

V 

1881 


48, 50 



S. 4 

51 

XX 

1881 

s. 9 

34 

xxr 

1881 

s. 9 

64 

II 

1882 

s, 3 

616 

IV 

1882 

8, 1 

110, 139 



S. 6 

288, 290 



8. 7 

290 



a. 8 

288, 290 



a. 43 

304 


s. U 285 

s. 48 266 

8, 52 298 

8, 58 1, 11, U, 15 

s. 59 no, 111, 181, 217 

s, 60 327, 336, 342, 345,^349, 867, 

392 

a. 61 322 

a. 62 367, 377, 398 

s. 63 284 

a. 65 273, 288, 306 

s. 66 266 

s. 67 392, 409, 441, 448, 500 

s. 68 273, 306, 307 

a. 69 139,148 

s. 70 284 

s, 72 273, 572 

s. 73 273 

s. 74 S18, 334 

s« '75"' ' 334" 

a. 76 266, 273, 282, 549, 551, 561, 

571—574 
s. 77 549 

s, 78 291 

a. 80 319 

s, 81 326,491 

s. 82 465 

s. 83 392 

s. 84 374, 391, 393 

s. 85 341, 344 

ss. 86-87 600, 545 

s. 88 448, 546 

as. 89-90 448 

a. 91 327 

. a. 92 402, 405, 546 

s. 93 403, 405 

a. 95 343 

3.98 20,22 

a. 99 473 

a. 100 412 

a. 101 314 

s. 104 677 

X 1882 Cli.XIIS? XXXVT.-254 
XIV 1882 Ch. XXXI. 712 

Ch. XXXVI 668 

S.,16 375, 437, 438 
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XiV 


Section. 

s. 17 
ss» 18, 10 
s, 32 
s. 43 
s. 45 
s. 144 
s. 266 
s. 274 
s. 276 
s. 277' 
ss. 278-281 
s. 282 
s. 283 
S3. 284-293 
s. 294 


Fa^e. 

^75j 437 

376 

344 

468, 470, 473, 699, 708 
87 
268 
460 
304 

36, 298 
36 

36, 304 
36 

36,470 

36 

36,498 


';,y 


8. 295 

36, 494, ^ 



SS. 296-304 

36 

jj 


8. 305 

36, 460 

I' 


s. 320 

34, 495 

1- 


ss. 321-326 

34 

1 1 


Sch. IV, No. 128 

693, 696 



Sch. IV, No. 129 

694, 695 

';.7. 

XVI 

1882 s. 8 

34 

:yy' 

XXll 

1882 s. 6 

370 



s. 16 

406 



BENGAL ACTS. 


VIII 

1869 s. 66 

677 


VII 

1876 s. 44 

268 

r 

VIII 

1876 ss. 3, 8 

285 


IX 

1879 

28-30 



s. 7 

30 



s. 60 

32 

It;:::,;: 


MADRAS ACTS, 


II 

1864 

350 


Vill 

1865 

272, 678 

i 

111 

1873 B. 12 

376' 


REGULATIOHS. 

. AJMIEE REGULATION. 
1377 ss. 101-105 29 

BENGAL EEGUIaTIONS. 


in 179S 
VIH 179.9 
X 1793 
XV 1793 


426, 431-432 
£68 
30,31 
389,647 

44%,I50,387 , 

149f 160 , : 

149^ 160,390,560 

‘ ' y ' : ::?i 
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dumber. 
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Bection, 

Tage. 



1793 

8. 6 

149, 160, 390,661—534 

1 ' 



s. 7 

149, 160, 390, 560 

149, 150, 379. »90, 560 




8. 8 




8. 9 

149, 160, 154, 379, 300 




s. 10 

8, 149, 160, 377-379, 381, 389 




8. 11 

390, 546, 661, 564 


I 

1798 

* 

9, 336, 600, 601, 646, 547, 

684,613,689 




s. 2 

392,893,396—399, 519, 527, 





635, 549 




8. 3 

396—399, 647, 563 1 




B. 5 

394' . 1 


IT 

1803 

8. 18 

426 . ' ' 1 


XXXIV 

1803 

6. 3 

149, 157 

390, 660 




8/6 

390, 651 




8. 6 

390, 660 : 




88, 7, 8 

390 ' 




8.9 

8, 378, 390 : 




s. 10 

390, 546, 561, 564 




8. 12 

392, 393, 398, 500 




s, 13 

500, 547 




ss. 11, 15 

500 


LII 

1803 

^ ■ 

30-31 


H 

1805 

8, 3 

352, 360, 432 


VIII 

1805 

8. 23 

390 


XIV 

1805 

SB. 9, 11, 

390 


XVII 

1806 


9, 16. 17, 127, 142, 149, 325, 

B'" 




394, 396, 399, 421, 430 643, 




• 

681,582,584,685,613,614, 

689, 693 




8. 2 

390, 546, 651, 660, 661, 564 

H 



8, 4 

390 




8. 5 

378 

B 



s. 6 

8, 390 

395, 400 ‘ 

H’ 



8. 7- 

H 



8. 8 

403, 446, 502-508, 618 

fl 

XIX 

18U 


286, 287 • 

H 

VIII 

1819 

8.17 

496 

M 

XI 

1822 

B, 25 

270 

1 


1829 


233 

I 



BOMBAY EEGULATIOH'S. 

S 

I 

18U 


9, 149 

H 

I 

1827 

* • : ■■ ■ ■ 

149 

18 

IV 

1827 

8. 26 

408, 555 

si 

V 

1827 

Oh. I 

426 

Si 



8. 8 

352 

H 



‘ 88. 10-12 

9, 390 

19 



88. 13-14r 

, 9 

1^ 



8. 15: 

9, 482, 545, 613 


vin 

1827 

8, 9' 

33 

1 

XVIII 

1827 


231, 261 
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MADRAS BEGDLATIOIlTS. 


Hamher. 

Year, 

Section, 

Fage, 

11 

1802 

s. 17 

6 



s. 18 

3.52,426 

XXXIV 

1802 


149 



s. 2 

390,560 



s. 4 

390,551 



SS. 5, 6 

390, 660 



s. 7 

390 



s. 8 

389, 390 



s. 9 

546, 561, 564 

V 

1804 

SS. 2,4, 5, 12,) 




SS. 1648) 

oo 



SS. 20-22 

■"■44 ■ 

IV 

18IG 

s. 22 

390 

V 

1816 

s. 4 

390 

VI 

1816 

s. 15 

,390 

VII 

1816 

s. 13 

390 

XIII 

1816 


234 

n 

1825 

s. 7 

9,149,390,560 

X 

1831 

s. 3 

4 4 ■■ 



STATUTES. 

33 Geo. Ill 

c. 63 

s 10 

388 



s. 30 

561 

21 Geo. Ill 

c. 70 

s. 17 

5 

1 1 & 1 2 Vic, 

c. 21 

s, 32 

35 

23 & 24 Vic. 

c.145 

SS. 11-12 

148, 729 



SS. 13-15 

148, 730 



s. 16 

148,731 



SS. 17,18 

731 



SS. 19-22 

.732 



SS. 23, 24 

733 



s. 32 

148 

33 & 34 Vic. 

C.97 

s. 7 

249 



^s. 72-73 

262 

44 k 45 Vic. 

c. 41 

s. 2 

662, 653, 7S3 



s. 5 

649 



s. 17 

661 



s. 19 

148, 673,674, 677, 729 



s, 20 

148, 673, 674, 730 



s. 21 

148, 673, 674, 730—732 



s. 22 

148, 729 



s. 23 

677, 682 



s. 24 

731, 732 



s. 25 

696 


O' 


{Being notes of cases iniUUlied mliMetlic veorli was in the Press,) 


PABT 1. 


p. 12. — ^Kote iff). See also the remarks on zur-i-pesligi leases by Kemhall, J. 
ia (xojjal &itaram Gwie I)csa% I, L. E., 6 Bom., 674 (of 

p. 680.) 

p. 22.— For the varioas stages of a mortgage which are common to the 
province of Malabar, see Kundn v, Xm^icM, I, B. E., 7 Mad., 442 
(<?/. pp. 451-452.) 

pv 35. — Note (s). See also Sridlmr iVhmm v. Atmaram Govind^ I. L. E., 
7 Bom., 455, for the duties of a receiver of an insolvent’s estate 
when dealing with mortgaged property. 

p 38. — Note (h). The ruling of the Privy Council on this point has recently 
been followed by the Allahabad High Court in MaMindi v, 
SarahsuMi, L L. E., 6 All. , 4X7 (of p. 419.) 

p. 40,— Note (df Compare the ruling of the Allahabad High Court in 
Mahundi v. ^arahsfiihh, I. L. E., 6 Alb, 417. 

p. 46,— Note C^). The rule laid down In these cases has been applied by the 
Allahabad High Court in the recent case of v. 

mlh, I. L. E., 6 AIL, 417 p. 422.^ 

p, 47.— Note (y). See also Snsein Began %^Zia-nl~nwa Began, I, L, E., 
6 Bom., 467. 

5i,— Note (j ). See also BaVemt Santarmn Y.Ba'baji, !, B. K., 8 Bom., 602. 

p, 56.— Hote {n). In the case of a voluntary sale by a father, the purchase- 
money does not constitute an antecedent debt such as to render 
that sale binding on the sons,, unless they prove the transaction to 
have been immoral, — Eanurmn Kamat v. Bowlut Munder, L L.R., 
10 Calc., 528. As to the burden of proof when the sons allege 
that a debt was contracted fmr immoral purposes, see Bamman 
tSmgh Y, Nanak Ckand, 1. B. E., 6 All,, 193. 

p. 59,— Note [w). See also the recent decision of the Allahabad Court in 
Maliabir Prasad v. Basdeo Singh, I. L, E., 6 All, 234, 

Bafdey Narain SaliuY, Under Perhash Misser, I. L. E , 10 
Calc., 626 (P, C.) ; S.C, B. R. H L A., 26, the Privy Council has 
recently explained and distinguished its decision in BeendmVs 
case. See also Prinibah Balhrishm v. Narayan Bamodar 
Balholhar, I. L. R., 8 Bom., 481, and BUlmgi Ramchnndra Ole 
V. Yashmntrav Shrifat Khogglm, I. L. E., 8 Bom., 489, in which 
the above Privy Council case was referred to and followed, 

p, 61.— Note (y). Compare also the remarks of the Court in the more recent 
case of Jeo Lai Shigli v. QuTiga Penhad, I. L. R,, lo Calc., 996, 

p. 63.— Note (w)» Bovasmm v, Atlratm, B B E,, 7 Mad., 136, 


ADDENDA. 


Hx 


p. 70.— Note (/). For the Madras law as to the validity of a of 
ancestral estate by an undivided Hindu father, see Baba^* Timma\ 
I, L, K., 7 Mad., 357 (P. B.) 

p. 62.— Note (o). The point has, however, now been decided by a Pull Bench 
which has held that the consent of the next reversioner is suffix 
cient— iVh&f? Kuhore Sarma Roy Ea^ri R^ath Sarnia, Roy^ I, L.K., 

10 Calc., 1102 (P. B.) 

p. 83.— Note (t)). Followed in Madan Mohan v. Ear an Mai, I. L. B, 
6 All, 288. 

p. 89. — Note (?/), See also Madari v, MalTii, I. L. E., 6 All, 428. In 
Balgohind v. Ramhumar, I. L. R., 6 All, 431, a somewhat different 
view is propounded in the judgment of J., 

p. 91 , — ];j7ote (©), See also Ram Piyari v. MnloTiand, I. L. R-, 7 All, 114* 

p. 99.— Note (u). See also Koer v, KafJi JBnk^h Singh, I. L. R, 

11 Calc., 102. 

p, 110.— Note {g), ^QQNatTmRam v. Plmlehand, I. L. R,, 6 All, 68t 
where an oral mortgage unaccompanied by possession was defeated 
by a subsequent registered sale certificate. 

p. 120.— Note (/). So in the more recent case of Modun Molmn Ghoredhry^ 
V, A&had Ally Be)_mree, I. L. R., 10 Calc., 68, a transaction which 
appeared on its face to be an absolute sale was held to be shown 
by the acts and conduct of the parties to be really a mortgage. 

p. 126.— Note (t?). See also the more recent Full Bench decision in BJiajan 
V. M^i&htaTt Ahmad, I. L. R., 5 All, 324 (F. B.), in which th^ 
Full Bench case of Ram Saran Lai v. Amirta Ruar was discussed 
and distinguished, 

p. 169.— In the recent case of Ajit Singh v. Bijai Bahadur Singh, I. L. R., 
11 Calc,, 61 (P. 0.), where instruments of mortgage and sale were 
cancelled on proof of fraud and. coilusiorL between the grantee,i 
who had advanced money, and the manager of the grantor’s estate, 
the grantor having been unduly influenced in the transaction ^ 
■ft was held by the Privy Council that the condition of cancell- 
ation should be, not the repayment of all money received by the 
manager, but only of sums shown to have been paid to the 
grantor personally, and of such sums received by the manager as 
he would have been justified in borrowing in the course of a 
prudent management of the estate. 

p. 188.— Note (m). The effect of the decision of the Full Bench in the case 
I'eferred to in this note has recently been explained to be that, 
although the mere fact of possession having been taken by a 
- . purchaser under an unregistered conveyance is insufficient, of 
itself, to establish a good title to a property as against a subse- 
quent registered purchaser, and is not conclusive evidence of 
notice as against him, yet, in the majority of cases,, such possession 
is very cogent evidence of notice. Nani Bihee v, ELafizullah, 
I.L. H., 10 Oalo., 1073. 

p., 193,— Note {e\» The principle of the Bombay Full Bench case referred 
to in this note has been followed by the Madras High Court in 
a recent decision in which the question was whether a subsequent 
registered certificate of sale accompanied, by possession had 
priority over a prior unregistered mortgage, the registiation of 
which was optional Ramaraja v. Amnaohala, I, L. R., 7 Mad,, 
248. ' 

198 -.-Note {w\ Followed in the more recent of Imdad^ Musain v. 


k ABCENBA. 

p, Kote (fc). Soe also the more recent Bombay case of Mtgo Kima- 
■ iuriti V. Badaji KataH^ I. L. B,, 8 Bom., 610, where the parties had 
not stated the money value of the consideration in the deed of 
;• assignment, 

p, 253,— Note (e). Another Full Bench of the Madras High Court has 
•recently reconsidered and. reaffirmed the ruling referred to in 
this note, Reference under the Stainp Act^ see, 46, I, L. R,, 7 
^ Mad,, 421. . . , 

p. 258,— -It may be noticed that the Act does not provide for the levy of 
, any penalty in the case of lost documents. -Sennandan y. XoUa^ 

liiran, I. L. R,, 2 Mad., 208, Therefore where in a suit to redeem 
a mortgage of 1833, executed upon an unstamped, cadjan liable 
, to stamp duty under Mad. Beg. XIII of 1816, secondary evidence 
of- the contents of the document was tendered on payment of a 
. , penalty, it was held that the evidence could not be admitted, 

Ko2Msa?i V. Shamu, I. L, R., 7 Mad., 440, 
p, 25,9.— Note fi). , The law does not, however, require intention to be proved 
as part of the offence. Queen Mmprese h 

7 Mad., 537. 

p. 283*.— Note (a?), A Malabar jen^ni (mo-rtgagor) may, however, set off 
arrears of rent due to him by the Ze^^mw-holder (mortgagee) 
against the latter’s claim for compensation for improvements, 
even when the Jcanam-h.Q\Ae:t has pledged his rights to a third 
party. See Aclmta v. Kali, I. .L, B., 7 Mad., 545. 

p. 298. — Note if). But a renewal of a mortgage already existing on the 
property prior to attachment, which does not enhance the 
charge, is not an jdienation within the meaning of sec. 276 of the 
. Code of Civil Procedure. Mahademjgfa v. Srinivasa Ran, I* L. B., 
4 Mad., 417. ‘ ' 

p. 306.— Note (m). See also JhaUu Ram v. Girdhari Smgh, T. L, R., 

, 6 All., 298. 

p, 307.— Note C^). See also Saghelm v, Mathura Prasad, I. L. R., 
4 All., 430. 

p, 314.— Note (y). The latest decision is that of the Privy Council in 
GokaMas Gopaldas v. Purannial Pfemmhlidas, I, L, R,,, 10 Calc,, 
1035, (P. 0.) where the whole subject was discussed at length, and 
the conclusion was come to that the ruling in Toulmin v, Steere 
should not be extended to India, where the question to ask in 
■ every case should be, what was the intention of the party paying 

off' the charges. 

p. 343.— Note {%). See also VUhalNilhanth Pinjale v, Vulimsra^ I. L, B., 
8 Bom., 497. 

p. 365.— Note (z). See also the recent case of Periandiv, Angappa, I. L, B, 
7 Mad,, 423. 

p. 413.— Note (?i). The decision of the Bombay Full Bench in LalluVhai 
V, Naran has, however, still more recently been followed and 
approved by a Division Bench of the Allahabad Court in Muham^ 
nnad Zald v. Chatku, I. L. R,, 7 All., 120. 

p. 416— Note ( 2 ). It has recently been held by a Full Bench of the 
Allahabad High Court that a suit upon a bond for money payable 
on demand, by which immoveable property is hypothecated as 
' security ' for the debt, -wherein the x^elief prayed is recovery of 
the amount with interest by establishment of the right to enforce 
the hypothecation by auction sale of the interest of the obligor 
in such property, is* governed by this article and not by Art, 182 


ADDENDA. Ixi 


of tlie Limitation Act of 1877, SMt Lai y. Gang a Pmsad^ I. L, K., 
6 Ail, 651 (P. B.) 

p, llS.—Note (c). But when the deed of mortgage is required to be, but 
is not registered, such receipt cannot be deemed to be a payment 
for the purposes of sec. 20 of the Limitation Act. Picliandl v. 
Kandasaml^ I, L. 11., 7 Mad., 539. 

p. 454,-- Note (a;). See, however, the recent case of Narngmidepa and Qnm* 
V. I. L. R., 9 Bom., 10, where it was held that 

when a purchaser of the equity of redemption had not yet 
either got possession or obtained a certificate . of sale where the 
sale took' place under the decree on the mortgage, it was not 
necessary for the mortgagee to make him a party to his suit against 
the mortgagor. 

p. 507.— Note (y). See also MadTiopersad Y^ Gajudlmr^ I. L. R., 11 Oaic.^ 
Ill (F. C.) 

p. 524.— Note (e). See also the recent decisioa of the Allahabad High 
Court in Maltdian Kmr v . Jasoda K%tar^ I . L. R., 6 All. ,399. 
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p. 643.— Sec, 62. B held, a decree for the sale of property which had been 
mortgaged to him by an instrument which was not compulsorily 
registrable and was not registered, N purchased the same pro- 
perty pendente lite by a registered deed of sale. It was field 
■ that there was here no competition between a registered and, an 
unregistered instrument to which sec. 60 of the Registration Act 
could apply : and that iV.’s purchase was under this section subject 
to the decree passed in B's favour, Bliagnan Las v. Nathu 
Singh, I. L. R., 6 AIL, 444, 

p. 651.— Sec. 58 (5). For a discussion of the definition of ^‘simple mort- 
gage” contained in this section, see the judgments in the very 
recent case of Shecratah KuaT v, MaMpg>t Xnar, I, L, R., 7 All,^ 
. 258 (F.B.) 

p. 695.— Sec. 88. An application for execution of a dqcree^ for sale of 
mortgaged property passed under this section, which directed 

' that if the dcctee w'ere not satisfied within , two months the pro- 

perty should be sold, ought not to be allowed before the expiration 
of the period provided by the decree. Mar Layal y» Ghadami Lal^ 
LL. R,7A1L, 194. 
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PART I. 


THE LAW OF MORTGAGE, 

More particularly 
ijf 

BENGAL AND THE N. W. P., 

APPLICABLE TO 
CASES UNAFFECTED BY 

THE TRANSFER OF PROPERTY ACT, 1882. 
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A MORTGrAGE may be defined as a pledge, for securing 
a debt, of lands of which the debtor and those claiming 
under him remain either the actual owners, or in a position 
to assert their rights as actual owners, until debarred by 
judicial sentence or by legislative enactment fa). Mortgages 
of land have long been in use all over India and are well 
knowm in Hindu and Mabomedun law. 

The Mahomedan law made no distinction between mort- 
gages of land and pledges of other property (6). Possession 
or seisin of the thing pledged was in all cases the essence 
of the security : and hypothecation, the giving a lien over 
a tiling without actual possession of it, seems to have been 
originally unknown. All that was required in order to 
give validity to the contract was, that possession should 
be once given so as to evidence the fact of the mortgage 
having been made. And a mortgage did not come to an 
end on the mortgagee’^s going out of possession, if he did 
not do so with the intention of relinquishing his securi- 
ty (c) ; nor was the right of a mortgagee who had obtained 
possession, injured by his being subsequently ousted by the 
mortgagor. Although possession was necessary in order 
to complete the mortgagee’s title, it seems that he was not 
entitled to the use, or to the actual enjoyment of the profits 
of the property pledged, except by special agreement fd). 

(a) of. The Transfer of Property Act (Act IV of 1882) s. 58 cl. (a.) 
(5) Macnaghten’s Mahomedan Law, p. 74. 

(o) I5^Up.354. 

{d) 
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A mortgagee or pledgee iu possession Imd priority over 
oilier creditors with respect to the property pledged, and 
was entitled to satisfy his debt tliereoutj before it could be 
applied to the liquidation of other claims : the surplus only 
which remained after discharging the mortgage debt being 
divisible among other creditors («)• 

The taking of interest was forbidden among Mahomedans, 
but the property pledged was always presumed to be in 
value equivalent to tbe debt due ; and the mortgagee might 
iu fact thus obtain, so long as he kept it in his own hands, 
what was of greater value than the sum lent (/)• 

Tbe mortgagee could not, except with tbe consent of the 
mortgagor, at any time sell the property in pledge ; at 
least, if he sold it for more than the principal due upon the 
loan, he had to account to the mortgagor for what he re- 
ceived iu excess of that sum (g). 

The mortgagor could not dispose of the property mort- 
gaged without the consent of the mortgagee. Such a sale 
was legally valid, but its operation depended entirely on 
the pleasure of the mortgagee, unless the purchaser paid 
off the mortgage debt, which he was entitled to do, or the 
mortgage was from some other source redeemed (A). But 
tlie consent of the mortgagee confirmed any such disposi- 
tion, so that if the mortgagor sold to two persons in 
succession, and the mortgagee recognised the second sale 
only, that sale took priority over the first (i)» 

No partial payment of the mortgage debt affected the 
mortgagee's right over the whole property pledged : and 
the mortgage remained in force, not only until redemption, 

{e) Macnaghten’s Mahomedan Law, pp. 75, 347. 

(/) Ibid, p, 74. 

(g) lUd. p. 74. 

{h) J5Rp. 170. 

(0 I52Up.355. 
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but until tlie mortgagee in consequence of the redemption 
actually gave possession of the property to the mort- 
gagor (j). 

The Hindu law likewise recognised no distinction between 
mortgages of land and pledges of other property (/c)j and 
the pledge might be for a limited or for an unlimited time, 
and either usufructuary or for custody only. Actual 
possession was probably originally (Z) essential to their 
validity, but there is little doubt that hypothecation has' 
existed in the country from a remote period (m). When 
no date was specified for redemption, a mortgage might be 
redeemed at any distance of time, no title by prescription 
being acquired by the mortgagee in possession {n). 

A mortgagee in possession had priority over all other 
mortgagees, if he obtained possession without force or 
fraud (o). The offence of one who, having mortgaged his 
property, afterwards fraudulently made a mortgage of it to 
another, was looked upon as a crime worthy of whipping,^^ 

punishment for theft,” punishment as a robber,” and- 
even death (p). 

Although these were the general principles which regulated 
mortgages amongst Hindus and Mahomedans, many changes 
and modifications appear to have been from time to time' 
introduced ; and there is much iueonsistency in the various 
doctrines laid down in the books. In Hindu law there are 
numerous written texts in which possession is declared to be 
absolutely necessary in order to give validity to a contract 

{j) Macnagiiten's Mahomedan Law, p. 856. 

(Jc) Colebrooke’s Digest, v. 1, chap. B, Tit. Fledge/' p. 140. 

(l) pp. 140— 202. 

(m) Strange’s Hindu Law, v. 1, p. 288. 

(n) Colebrooke’s Digest, V. 1, p, 183 : Strange’s Hindu Law, v. I, 
p. 290. 

(o) Coiebrooke’s Digest, v. 1, p. 211, 


4 


IKTBODUCTOEY, 


of mortgage ; as for example, — By the acceptance or actual 
possession of a pledge, the validity of the contract is main- 
tained’^ (^). Pledges are declared to be of two sorts, 
immoveable and moveable, and both are valid when there 
is actual enjoyment, and not otherwise^’ (?’)• On the other 
hand there are texts, although they are fewer in number 
and perhaps of less authority, some of them partially, 
others of them absolutely in opposition to these : — Of him 
who does not enjoy a pledge, nor possess it, nor claim it 
on evidence, the written contract for that pledge is nugatory, 
like a bond when the debtor and witnesses have deceas- 
ed” (s). But if there be no oecnpancy, but a writing 
exist duly attested and so foi'th, the writing shall prevail, 
because it is the best evidence of a transaction : it shall establish 
the mortgage” (^). It is evident that the original doctrine 
had been considerably modified, and that, whatevk’ may 
have been the case at first, a valid mortgage unaccompanied 
by possession, was a thing in later times not unknown in 
the Hindu law, 

A strong argument in favor of the conclusion that pos- 
session is not demanded by either the Hindu or the 
Mahomedan law as we fouud them existing in this country, 
may be drawn from the fact that all the legislation of the 
English Government on the subject has proceeded on the 
basis that mortgages are alike valid whether accompanied 
by possession or not. The earlier legislation of the East 
India Company did not profess to introduce new princi[)Ies 
of law into the country, but rather to express and provide 
a better mode of enforcing those which already prevailed. 
The llegulatioiis then enacted may therefore, so fiir as 

(g') Colebrooke's Digest, v. 1, p. 161. Yajnyawalcya. 

(r) J&iW. p. 205. Yayasa. 

(s) Ibid, -p. 205. Yribaspati, 

(^) Ibid, p, 215, Helayndha. 
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regards general principles, be presumed to be an embodi- 
ment of the law which was found prevailing : and as they 
in no degree recognise any necessity for the mortgagee’s 
being put in possession, it may reasonably be inferred that 
according to the law of the land no such necessity existed, 
either among Mind us or Mahomedans. 

One learned writer on Hindu law, Sir Thomas Strange, 
adopting apparently a suggestion made by Sir William 
Jones, goes even so far as to think, that notwithstanding 
all that is said about the necessity of the delivery of posses- 
sion in order to give validity to a mortgage, it is not unlikely 
that the mode of pledging without giving possession, — 
i,e, hypothecation, — originated among the Hindus (ti). 

The question as to the necessity for the delivery of posses- 
sion (which the regulations put beyond doubt in the Bengal 
Mofussil Courts) was on several occasions raised and dis- 
cussed in the late Supreme Court under the Statute (v) 
which enacts that in hearing and determining actions or 
suits between Mahomedans or between Hindus, all matters 
of contract and dealing between party and party shall be 
determined, in the case of Mahomedans by tlie laws and 
usages of Mahomedans, aud in the case of Hindus by the 
laws and usages of Hindus: and when only one of the 
parties shall be a Hindu or Mahomedan, by the laws and 
usages of the defendant. At one time it was held that a 
mortgage between Hindus 'was invalid, where there had 
been no possession (tr). But these cases were overruled, 
and the Court always subsequently recognised the validity 
of, and gave full effect to Hindu mortgages, whether ac- 
companied by possession or not (.«). 

(u) Strange's Hindu Law v. i, p. 288. 

(v) 21 Geo. 3, Chap. 70, sec, 17. 

(to) Sibfiamm QJiose v. Itussicicchunier Neoght/^ Morton’s Rep! 105. 

(a*) Oollgdoss GungojpadMa v» SibekUiider MulUck, Morton’s Rep. 
Ill : SihcJiunder Ghose v. MuBsick Chunder Meoghy^ Fulton’s Kep. 36. 
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Ill Madriis it has beeii decided that an instrnmeiit 
hypothecating land, but nn«accoTnpanied with possession, 
creates a lien upon the land which may be enforced against 
a subsequent purchaser for value without notice [y). 

Ill Bombay the doubts which formerly existed owing to' 
the numerous and varied decisions on the point, have re- 
cently been set at rest by two Pull Bench rulings, in which 
all the previous cases were reviewed (s). The result of these 
two rulings appears to be that, though it may be laid down 
as a general, but not as an invariable rule in the Bombay 
Presidency that possession in the grantee or assignee is 

And see as to the general question of necessity for possession in the 
case of alienations tinder the Hindu Law, R<xja Sahih Ferhlad Sein v. 
BaUo Budhoo Sing, 12 Moore’s L A. 276, S. 0. 2 B. L. R. (P. C.) Ill ; 
Banee Bhohosoondree Dasseah v. Iss 2 ir Qkunder Butt, 11 B. L. R. 36 ; 
Gungahurry JSfundee v. Raghuhmm Nundee^ 14 B. L. R. 307 ; 
Lohenath Ghose v. JugohundJioo Roy, I. L. R. 1 Calc. 297 ; Binonaih 
Ghose V. Auluch Moni Dahee, 1, L, Rv 7 Calc. 753 ; Narain Chunder 
Ckacherhutty v, Batarmi Eoy^ I. L. R. 8 Calc, 597 ; Yasudeoa Bhathi v. 
Narasamma, I. L. R. 5 Mad. 6 ; Ramasami Ayyangar v. Marinmtu 
Bhattan, I. L. R, 6 Mad. 404 ; Laluhhai Surchand^ . Bai Amrit, 1, L. R. 
2 Bom. 299 ; Lahshmandas Sarupchand v. Basrat, I. L. R. 6 Bom. 
168 j Bai Suraj r, Balpatram Bayashankar,l.'L.'R. 6. Bom. 380 ; 
Vasudev Harl Patvardhan v. Tatia JSarayan, I. L. R. 6. Bom 387 ; 
Vasudev Bhat v. N arayan Baji Bamle, L L. R. 7 Bom. 13 1 ; 
Bai Kushal v. LaJchna Mana^ I. L. R. 7. Bom. 452. 

(y) Varden Seth Sam.Y, Luchpaihy Royjee Lallah, 9 Moore’s 1. A. 
303 ; Olietti Gaundan v. Sundaram. Fillai, 2 Mad. H. C. 5l ; Kadarsa 
Rautan v> Raviah Bihi, 2 Mad. IL 0. 108 ; Golla Ohinna Guruvuppa 
Plaidti V. Kali Appiali Isfaidu, 4 Mad. H. C. 434 ; Sadagopa Ghariyav 
V. Buthna Iludali, 5 Mad, H. 0. 457. It may be noted that in these 
cases “ justice, equity and good conscience” rather than the Hindu Law, 
as such, would seem to have formed the rule of decision. See Mad. 
Reg. II. of 1802, sec. 17, re-enacted in Act III. of 1873, s. 16, cl. (e.) 

(.S') Lahshmandas Sarupchand y , Basrat^ I. L. R. 6 Bom. 168 ; and 
Bohliagchand Qulahchand v. Bhakhand, I. L. R. 6 Bom. 193, See also 
Ba^niji Balal v. SatyahTiamahai, L L. R. 6 Bom. 490 ; and Naran 
Bursliotam v, Bolairam Virchand, L L. R, 6 Bom. 538. 
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deemed essential amongst Hindus and 'Mahomedans to tlie 
complete transfer of immoveable property either by gift, 
sale or mortgage, yet mortgages in Gnjerat, and when 
the first mortgagee is in possession, second mortgages 
of every kind everywhere, are valid without transfer of 
possession, whilst in the case of all other mortgages transfer 
of possession is only necessary in order to make them 
valid as against subsequent purchasers for value and without 
notice. It was further ruled that registration is equivalent 
to notice to all persons purchasing subsequent to the date 
of such registration, and that, as the main ground of the 
rule of Hindu and Mahomedan la\v as to the necessity 
for transfer of possession was that possession is notice to 
all subsequent intending mortgagees or purchasers of the 
title of the party in possession, registration is equivalent 
to possession, when the registration of the instrument 
earlier in date has been effected prior to the execution 
of the instrument set up against it. 

The forms in which mortgage securities were given seem 
to have been the same as those now in use: and the earlier 
Regulations shew that the usufructuary mortgage and the 
mortgage bj?- conditional sale, were of common occurrence 
prior to their enactment. 

The iaw^ which now governs mortgages in the Mofussil 
Courts of Bengal and the N. W, P., in cases to which 
the provisions of the Transfer of Property Act 1882 do not 
apply, is to be found in the Regulations, and in the decis- 
ions of the Courts ; and bare questions of Hindu or Maho- 
medan law rarely if ever arise (a). The law on the subject 
all bears date since the year 1780, when the legislature 
seems first to have interfered in the matter indirectly by an 
Act limiting the amount of interest which the lender 

{a) Skeihh Moheem Sircar w Tuw.Bibi, S. D, A, 1848, p,. 530: 
Eoossem BuJcsh Khan v, Znhmr % P, A. N, W, P, 1852 p, 88. 
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of money might legally receive. One form of mortgage, 
which before that time was much in vogue, was of a 
very simple nature. The lender received from the borrower 
a piece of land, receiving the profits in lieu of interest, and 
retaining possession until the loan was paid off by the 
mortgagor ; the risk of loss in bad yeai*s was set off against 
the profits of good years ; no question arose as to the precise 
sum received by the mortgagee, who was not hound to 
render any account : and the mortgagor was personally 
liable for the payment of the principal, but not for any 
thing further. The Regulation above referred to however, 
and subsequent enactments (6), changed the character of 
such securities, and introduced a close system of accounting, 
applicable to all mortgages made before Act XXVIII of 
1855 came into force. They declared that no more than 
12 per cent, per annum should be allowed as interest on 
any mortgage ; that all sums received by the mortgagee in 
excess of 12 per cent, should go to the account of princi- 
pal ; and that whenever he had received a sum amounting 
to the principal with legal interest, the mortgage should 
be considered as cancelled and redeemed. In legislating on 
the subject of mortgages, the Government hns for the most 
part been guided by a desire to protect the debtor against 
his creditor, and acting on this principle, the Regulations do 
not sanction in any case the transfer of immoveable property 
in satisfaction of a debt, without the intervention of a pub- 
lic officer, — unless such transfer be by the direct and imme- 
diate act of the proprietor himself (c). 

In the Presidency of Madras also similar rules regulating 
the rate of interest and providing for the adjustment of 


(h) Ben. B,eg. XV. 1793, sec. 10 : Ben, Eeg. XXXIV. 1803, sec. 9 : 
Ben. Reg. XVII. 1806, sec. 6. 

(c) BJiuwanee Churn Mitr v. J^Mshen Mitr, S, D. A. 1847, p. 354 : 
Z^ons V. BUnneVt S. D. A, N, W, P. 1863, p. 447. 
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accounts were prescribed by tbe Legislature {d) and remained 
in force until repealed by Act XXVIII of 1855. 

In Bombay, however, the enactment which limited the 
rate of interest which the lender of money might legally 
receive (e) was repealed in the year 1827, when it was en- 
acted that the lawful rate of interest was such rate as was 
agreed upon behveen the parities or as was demandable by 
usage (/). The same RegulatiGn further provided (g) that 
in the absence of other agreement, the mortgaged property- 
should, when in the possession of the mortgagee, constitute 
his sole security for the debt, any profit yielded by the 
property being considered as equivalent for the interest, and 
that in the absence of other agreement or recognized law or 
usage to the contrary either party?- might at any time, by 
instituting a civil suit, cause the property to be, applied to 
tbe liquidation of the debt. 

But there are no provisions either in the Madras or 
Bombay Code, dealing with the redemption and foreclosure 
of mortgages by conditional sale of the nature of those to be 
found in the Bengal Regulations (A)* 

(c?) Mad. Beg. XXXIV of 1802, and Mad. Reg. II of 1825, s. 7, 

(e) Bom. Reg. I of 1814. 
ij) Bom. Beg. I of 1827, s. 10. 

{g) Sec. 15. 

(4) Ben. Regs. I of 1798 and XVII of 1806. 


CHAPTER II. 


OF THE VARIOUS KINDS OF MORTGAGES. 

Thebe are various kinds of mortgages now in use through- 
out British India, each kind being attended with rig s 
and liabilities peculiar to itself. In one, the ^ regu ar pay- 
luent of the interest of the money advanced is well seemed 

to the mortgagee, while the principal is not recoverable at 
Pei-iod, nor in one sum, but is only gradu^y 
to be liquidated from what is received from ® 

mortgagee, in excess of the interest he is entitled to, the moit- 
gavo^not being personally liable for the re-payment of 
either principal or interest. In another, the hen or charge 
which the mortgagee has on the property, gives him no 

Becurity for the regular payment of interest, but the moit- 

gagor is personally liable for that and for the principal, which 
are, after a certain time, recoverable in one sum, eithei 
from the mortgagor or from the mortgaged property, the 
latter being liable to be sold, and the proceeds of its sale 
beino- applicable in the first instance towards the liquidation 
of tL mortgage debt. In a third, there is no security for 
the regular payment of interest, nor is the mortgagor per- 
sonally liable for that or for the principal, but on default 

Toeimr made the whole property passes away from the 
morro-atror, and vests absolutely in the mortgagee. 

Whatever may be the form adopted, the mortgage is 
subject to the incidents attached by law to that^ form : and 
this, it would seem, notwithstanding any stipulations to 
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the contrary, T^^hich the parties may have made between 
themselves (a). 

There are five different kinds of mortgages. Three of 
these are simple and pure forms, wholly distinct from. each 
other in their nature and properties (6). The others are 
merely combitiations of the simple foi’ins, and are governed 
by the rules laid dowm as to these forms, according as the 
particular matter in question belongs rather to one form 
than to another. 

The three pure forms are usufructuary mortgage 

—the simple mortgage — tJfe mortgage hy conditional sale^ 
kutkubala, or by-bil-wufa. 

I-, The usufructuary mortgage {d) — Where a man borrows 
money and gives up bis land to the lender, who (unless his 
debt is paid off by the mortgagor) may retain possession 
until he has, from the rents and profits of the land, repaid 
himself the interest, or according as the terms of the agree- 
ment in each case may he, the principal and interest of the 
sum advanced by him (e). Mortgages of this kind cor- 
respond with the original viviim vadium or the Welsh 
mortgage known in English law,— where there is no contract 
express or implied between the parties for the repayment 
of the money, and the mortgagee cannot foreclose or sue for 
the money though the mortgagor or his representatives 

(a) Bitdrecnurain y. Oodho Singh, S. D. A. N. W. P. 1853, p. 161. 

{h) Bhimanee Churn Miir y. JghuJien MUtj S. D. A. iSlT, p. 354; 
Lyons v. Shmner, S. D. A. N. W. P. 1853, p. 447. 

(e) Bhtma7iee Qhurn Mitr y. JyhisJmi Mitr, S. D. A. 1847, p. 354 
(c/:p.362). 

{d) The descriptions given in the, following pages relate more 
specially to the forms in common use in Bengal and the N. W. P,, 
and cannot therefore be taken to be more than generally applicable 
to the corresponding forms in the Presidencies of Madras and 
Bombay. 

f) f The Transfer of Property Act (Act IV of 1882) s. 58 oh {d.) 
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may redeem at any time; the possession of the mortgagee 
being of the very essence of such a mortgage (/). 

Of usufructuary mortgages there are two sorts in common 
use, namely mortgages of the whole right and estate of the 
mortgagor, and mortgages of his right and estate for a 
term of years only, that is to say by way of lease, 

Zur-i-peshgee leases, or leases granted on a sum of money 
being advanced, are on the same footing as pure usufruct- 
uary mortgages, and are dealt with as such ; but this is 
only when there is a power of redemption reserved to the 
lessor either expressly or impliedly, so that it distinctly 
appears that the parties themselves in fact intended the 
transaction to be in the nature of a mortgage (g). Thus 
a lease at a yearly rent of 214 rupees, from which a deduc- 
tion of 111 rupees was to he made on account of interest, 
and in which it was stipulated that if on the expiration of 
the lease the loan should not be repaid, the lease should cou- 
tinue,^’ was held to be a zur-i*peshgee lease to be dealt with 
as a mortgage (A). 

When a mortgage is given by way of lease, the loan is 

(/) Coote on Mortgages, 4tli Ed. p. 5 : and see Fisher on Mort- 
gages, 3rd Ed., pp. 5, 11. A “ bliogbundhuk” is a mortgage with 
possession, in which the thing pledged is considered an equivalent 
for interest. Gopaljee v. JBliuwaneenath Jogee, S. D. A. N, W. P. 1855., 
p, 341 ; Ishan Chunder v. Sooja Bebee^ 15 W. R. 331 ,• B. Dorappa v. 
Kunduhtcri MaltikarjunudUf ^ Mad. H. C. 363 (cf, p. 365). 

(g) SreemintJi Lall Panjctli y. Oodoychand Dey^ S. B. A. 1855, 
p. 481 : Kirparam v. Mouzuraa Beehee, S. D. A. N. W. P. 1853, p. 35G ; 
Sheikh TJbbas v. SheiJcIi Sahib XJlee^ S. D, A. N, W. P. 1855, p. 355 ; 
Baboo Koommr Singh SahadoovY, DooUun Umrith Koonwxir^ S. D. A. 
1857, p. 1232; Mb passim. See also Basani Lai v. Tapesliri Rai, 
I. L. R., 3 All. 1, where this definition is quoted approvingly by the 
Court. 

(7j) KisMo Coomer SingJi v. Ohowdree Beeraj Singh^ 2 Hay, 169 ; 
B, Dorappa v. KunduJcuri MaUikafjmudti^ 3 Mad. H. 0, 363 ; Ma- 
shooJc Anieen Suzzada v. Marem Meddy^ 8 Mad. li. C. 31. 
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generally made re-payable on the same day that the lease 
expires^ the deed containing a stipulation that if default 
is made^ the lender and lessee shall continue in possession 
on the terms of the lease, until the debt is repaid fiom the 
profits of the land or otherwise. 

If by the terms of the contract, the mortgagee is to look 
to the usufruct of the land for the payment of both prin- 
cipal and interest, the mortgagor is not personally liable 
for the payment of either, in the absence of a special agree- 
ment that he shall be so. And it would seem to have been 
held that even where the application of the profits was ex- 
pressly limited to the liquidation of interest, the mortgagor 
was not personally liable for the principal. There is little 
doubt, however, but that in this last case the mortgagor is 
liable for the principal, especially if the contract was made 
subsequent to the passing of Act XXVIII of 1855 (i). 

The mortgagor has the right of redemption on liquidation 
of the debt, either from the usufruct, or by a cash payment 
or deposit in Court (y). 

Before Act XIY of 1859 came into operation the usufruct- 
uary mortgagee never could become absolute owner of the 
mortgaged estate, and tlie right of redemption remained to 
the mortgagor and his representatives after any lapse of 
time, however great. But by section 1, clause 15 of that 
Act, the period of limitation to suits against a mortgagee of 
immoveable property, for recovery of the same, was declared 
to be sixty years. The provisions of Act XIV of 1859 are 
in substance similar to those of Act IX of 1871, Sch, 2, 
Art. 148, under which such a suit is barred unless brought 
within sixty years from the date of the mortgage save 

(^) Foil fee V. Qheda Lall^ S, D. A. N. W. P. 1848, p. 211 ; SheihTi 
Moolmmmud All v. Kasi Earn, 1 Sel. Hep. (n. ed.) 119. (cf, p. 121 
foot note). 

(j) Bliimanee Churn Mitr V. MUr^ S, D. A. 1847, p. 354. 

See also fO%t Cli. YIII. 
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where an - acknowledgment of the title of tlie mortgagor 
or of his right of I’edemption has before the expiration of 
the prescribed period (of sixty years) been made in writ- 
ing signed by the mortgagee or some person claiming under 
hiniy — and in such case^ within sixty years from the date 
of the acknowledgment. 

Under the present law the period of limitation is the 
same, but it begins to run from the time when the right 
to redeem or to recover possession accrues (/c). 

II. The simple mortgage . — Where the borrower binding 
himself personally for the re-payment of a loan with in- 
terest, pledges his land as a collateral security for such 
re-payment, (i). 

He does not give up possession of the property to the 
mortgageej or permit him to enjoy the usufruct of it, nor 
does he covenant to make an absolute transfer of it in the 
event of non-payment. On default, the mortgaged estate 
does not at once pass into the hands of the mortgagee, nor 
does it of necessity do so at all. The mortgagee enforces 
his security by suing the mortgagor for what is due as 
principal and interest, and for a declaration that he has a 
lien or charge on the land for the debt, and that he has a 
right to enforce it by sale of the property (m). Having 
obtained a decree, he proceeds in execution to sell the land, 
and out of the proceeds of the sale to satisfy his claim, the 
mortgagor being entitled to any surplus which may remain. 
The mortgagee may himself he the purchaser if he 
chooses (71). From the date on which the money advanced 
is in the agreement declared to be repayable, up 

{Ic) Act XV of 1877, Sch. II Art, 148. 

(Q The Transfer of Property Act (Act IV of 1882) s. 68 cl. (6.) 

(m) “ The most essential of the elements which constitute the 
simple mortgage is the right to cause the property to be sold— a 
right without which the transaction, whatever else it may be, certainly 
cannot be called hypothecation, pledge or simple mortgage.” Per 
Mahmood, J/ in Gopal Pandeg v. Parsotam Das^ I. L. R. 5 All, 
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to tlie time of decree and sale, tlie niortgagor has the right 
of redeeming on payment of the balance due in respect of 
principal and interest : that right, however, necessarily be- 
comes extinct on a sale taking place. ' 

The mortgagor in the case of simple mortgages is liable 
Sf to lose his land, but it does not thereupon vest in the mort- 

gagee. 

III. The mortgage hy conditional sale^ hut-Tcvhala ^ ot 
hyeMl-wufa^ (6) is that in which the borrower, not making 
himself personally liable for re-payment of the loan 
covenants that on defoult of payment of principal and 
interest on a certain date, the land pledged shall pass to 
the mortgagee, (g) 

In a recent case (r) the Chief Justice of Madras (Sir 
Charles Turner) made the following observations on the 
different forms of mortgage by conditional sale. 

“ This form of Hindu mortgage under the names of Kat-la^ 
hala, MiiddataJmyam^ and Galian ia/zan obtains commonly 
throughout British India, though its incidents may vary* 
It is generally, though not universally, accompanied by the 
delivery of possession to the mortgagee with permission to 
enjoy the usufruct either in lieu of, or in part payment of 
the interest ( 5 ), and while ordinarily it involves no personal 

( 0 ) The name given to a mortgage of this description in the Bombay 
Presidency would seem to be gahan lahan"'* — see 'per Westropp, 
C.J., in Bapuji Apaji v. Senavaraji Marvadi^ I. L. B. 2 Bom. 
231 (//. jp.238). “ The term here usually applied to contracts, which 
undoubtedly are, in their inception at least, mortgages, but which 
contain a clause of conditional sale if the mortgage debt be 
not paid within a given time, is gahan lakmiT 

i^p) MoTianund Qhuturjeea v. Gomndnath Bay^ 7 SeL Bep. 92. 

(^) of. The Transfer of Property Act (Act IV of 1882) sec. 58, cl. (c.) 

(r) Bamasami Sastrygal v. SamiyappanayaJcan^ I. L. B. 4 Mad. 
179 {of p, 183). 

(s) It is then a mortgage of the kind described below as a hui- 
hubala ttsufructuary. 
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obligation on the part of the mortgagor for repayment of 
the debt {Macpherson on Mortgages, 11), it may by special 
agreement or local custom, confer on the mortgagee the 
option of recovering tlie money from the mortgagor per- 
sonally, or of availing himself of the sale* Although there is 
no precise form of words necessary to constitute such a 
mortgage, it ordinarily differs from the bye-al-wufa or hye-- 
lihwufa of the Muhammadans in this, that, in the Hindu 
form there is a preliminary mortgage with a condition for 
future sale, while in the Muhammadan form there is at once 
an absolute sale, with a counter-agreement for, resale which 
may be contained in the original sale deed, or in a separate 
contemporaneous instrument The origin and nature of this 
form of mortgage among the Muhammadans is explained 
in Baillie^s Muhammadan Law of Sale, page 301. It was 
introduced or adopted in order to defeat the precept of 
Muhammadan law prohibiting usury. The lender, by stipu- 
lating for the usufruct, or for the payment of a price on the 
resale higher than he paid, secured the same advantage as 
would have accrued to him from placing his money at interest, 
while the transaction in form did not violate the law.” 

In mortgages by conditional sale, the mortgagor is liable 
to lose his estate, and when he does so, it passes at once to 
the mortgagee. 

If the debt is not paid as stipulated, the mortgagee must, 
wherever Bengal Eegulation XTII of 1806 is applicable, 
proceed to foreclose according to certain prescribed rules, 
converting the conditional sale into an absolute one, and 
obtaining possession. Until he takes such proceedings, the 
mortgagor remains in possession and enjoyment of the pro- 
perty, and has the right of redemption on paying off what 
is due on the mortgage ; but bn foreclosure, that right 
ceases, and the property passes wholly from the mortgagor 
and vests in the mortgagee. 
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A iBortgage by conditional sale lias under tlie Eegulatioiis 
in Bengal and the N. W. P, an operation different from v:\mt 
sucli transactions originally had. It is there to be regarded 
as a mortgage redeemable at any time by the mortgagoi# 
or those claiming under him in privity with his title as 
mortgagor (1)* Apart from legislation, the essential 
characteristic of a mortgage by conditional sale was 
that on breach of the condition/ the contract executed j 
itself and the transaction was closed and became one of 
absolute sale without any further act of the parties or 
accountability between them. This was the character of such 
transactions before Bengal Regulation XVII of 1806 came 
into force ; and this was the character giren to them up to 
the years 1858 and 1864 respectively by the Courts in the 
Presidencies of Madras and Bombay where no enactment 
like Bengal Regulation XVII of 1806 has ever been in 
force. But from the former year the Sadr Court at 
Madras {u) and from the latter year the High Court at 
Bombay (v) adopted the practice of Courts of Equity in 
England^ and allowed redemption of such mortgages after 
the expiry of the time limited by the contract, and this 
practice was for some years uniformly followed in both presi- 
dencies. In the year 1870, however, the Privy Council held 
in the case of Pattabliiramier v. Vencatavow Baiclcen {w) that 
contracts of conditional sale^ whether effected as a security 
for a loan or not, are to be construed according to their 
tenor, and that the Courts are bound to give effect to them. 
In the opinion of their Lordships, what is known in English 


(#) Franmth Roy Choiudry v. Roolcea Begums 7 Moore's L A. 
323 ; S. C. 4 W. R (P. C.) 37. 

{u) Nan'aiiia Ohetty y. Fonniah Gounden, S. D. A, Mad. 1858, 
p. 142. 

(t)) Ramji TuhammY. Ohmto Sahhai^mn^ 1 Bom. H. C. 199. 
im) 13 Moore’s I, A, 560 , S. C. 7 L, 0. 136. 
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law as tbe equity of redemption’^ depends on tlie doctrine 
established by Courts of Equity, that the time stipulated in 
the mortgage deed is not of the essence of the contract, 
Buch a doctrine is unknown to the ancient law of India, and 
exists in India now only by special legislation. 

But this case did not cause the Courts in either Presidency 
to alter their practice. The Madras Court considered that 
the ease was not binding on it, inasmucli as the judgment 
of the Priyy Council appeared to be based on the mistaken 
assumption that there had been no course of decision in 
Madras admitting of relief after the time stipulated in the 
mortgage, (a?) The Bombay Court held that the case did 
not apply to the Bombay Presidency, inasmuch as not 
only was the case one which went from the Presidency of 
Madras but it appeared from a passage in the judgment of 
the Privy Council that it was not their Lordships’ desire 
or intention to disturb any such widely established practice 
as existed in Bombay. Yy) 

In the more recent decision of TKiimlusaxomy Moodelly v. 
Uouain Rowthen (z) the Privy Council lias, however, 
reaffirmed its decision in Pattahhiramier^s case. Adverting 
to the rulings of the Courts in Madras and Bombay their 
Lordships observe : The state of the authorities being 
such as has been described, it may obviously become a 
question with this committee in future cases whether they 
will follow the decision in the 13th MooiVs Indian Appeals, 

(x) Sri Eajah Lahshmi Chelliah Garu v. Sri Bajah Sri Krislma 
Bhnpatu JDevu Maliaraz Garu^ 7 Mad. H. C. 6 ; see also Samathal v. 
JBT. H* The Maharaja Mathoosri KamatcM Amma Boyi Sail Aver- 
gul, 7 Mad. H. C. 395. 

(y) Shanlcarhhai Gulahhhai Y. Kassibhai Vithalhhai^ 9 Bom. H. 
G. 69 ; see also Krishnaji v. Eavji Sadashiv, 9 Bom. H. C. 79. 

(z) I. L. E., 1 Mad, 1 ; L. B. 2 I. A. 248. 
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%vhich appears to them based upon sound principles, or the 
new course of decision that has sprung up at Madras and 
Bombay, which appears to them to have been, in its origin, 
radically unsound. On a stale claim to i*edeem a mortgage, 
and dispossess a mortgagee who had, before 1858, acquired 
an absolute title, there would be strong reasons for adopting 
the former course. In the ease of a security, executed since 
1858, there would be strong reasons for recognizing and 
giving effect to the Madras authorities, with reference to 
which the parties might be supposed to have contracted. 
Their Lordships abstain from expressing any opinion upon 
this question until the necessity for determining it shall 
arise.” (a) 

Following this decision the High Court at Madras has 
lately ruled, in a case in which the term stipulated for the 
repayment of the loan had expired before 1858, that effect 
must be given to the conditions of the mortgage, and that 
the mortgagor could not therefore redeem (5), whilst in a 
case in which the mortgage was entered into subsequent 
to 1858, the same Court has held (Innes, J., dissenting) that 
the safer rule was to hold that the parties had contracted in 
reference to what was at the time pronounced by the Court 
to be law, and therefore that such a mortgage could be 
I’edeemed after the time limited by the contract, (c?) 

In Bombay, however, the High Court still considers that 
the decision of the Privy Council in Thimihasaimnfs case is 
not binding on it. {d) In its opinion the case of Ramgi 
Tukavmn v. CJiinto Sakliarain {e), although reflected upon, has 
not been overruled, and therefore must govern mortgages with 

(a) I. L. R., 1 Mad. 1 (cf. p. 23.) 

(5) Bapirazu v. Kamarazu^ L L. R. 3 Mad., 26. 

{c) Bamasami Sastrigal v. Samiyap^anayaJcan^ I. L. B., 4 Mad. 
179. 

(d) JBapuji Jpaji v. Senavaraji Marvadi^ I. L. R., 2 Bom. 231, 

(e) 1 Bom, H. a 199. 
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clauses of conditional sale, executed either before or after 1858 
or 1864, until the contrary be expressly ruled by the Privy 
Council or ordained by the Legislature. In the same case the 
High Court examined the ancient law and usage as to galian 
lahan mortgages in Bombay, and came to tlio conclusion 
that not only is there not any reason for believing that 
the Courts of Justice or Njadesh, which existed here anterior 
to British rule, treated such mortgages as irredeemable, 
after the time fixed had expired or enforced them as effec- 
tive sales, but there is strong ground for believing that 
these mortgages never were so regarded by the people at 
large” (/) ; and further that although the High Court in 
Ramgi v. Cliinto were guilty of an infraction of the maxim 
stare ^eeieis, we believe the original innovation upon a well 
settled and most beneficial usage was that of the Sadr Adalut, 
and that the Judges who decided Jiamgi v. Clmito reverted 
‘to the generally understood construction of ^a/ian lahan 
mortgages. 

As the cases at present stand, therefore, it would seem to 
be in Madras, alone, and there only in the ease of mortgages 
in which it is clear that the parties have not contracted in 
reference to the practice obtaining between 1858 and 
the decision of the Privy Council in Thuinbusawmy^ s case, 
-that mortgages by conditional sale are now construed as 
irredeemable after the time stipulated in the mortgage deed. 

Combinations of these three pure forms give rise to two 
other kinds of mortgage, the one being the simple mort- 
gage usufructuavy, and the other the conditional mortgao-o 
usufructuary, {li) 

(f) JBapuji Apaji v. Senavaraji M.m'vad% L L. B. 2 Bom. 231 
(of. p. 239.) 

(g) Ibid, p. 240. 

(h) The Transfer, of Property Act (Act IV of 1882), does not 
contain any definitions of these mixed forms of mortgage, but section 
98 contemplates their existence. 
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IV* The mnple mortgage usnfnictuar^ IB that in which, 
though the property is only collaterally pledged, as in the 
case of a pure simple mortgage, the mortgagee is permitted 
to have the usufruct of it. This may be done either by 
simply allowing him to receive the rents and profits, or by 
giving him a lease for a limited period. In either case, 
the proceeds are credited to the mortgagor against interest, 
and, if they exceed what the mortgagee is entitled to for 
interest, against principal also* As in a pure simple mort- 
gage, the mortgagor is personally liable, and his estate 
subject to be sold in default, though redeemable until it is 
so sold. 

V. The hye-biUimifa or kut-kuhala xmifructuarg . — 
Where the mortgagee by conditional sale has the usufruct 
of the property, either by being merely put in possession 
and allowed to receive the rents and profits, or by having 
a lease given to him by the mortgagor. The position of 
the parties up ,to the date on which the loan is re-paj^able 
is in all respects the same as in a pure usufructuary mort- 
gage. From that date their position resembles what it 
would be ill a pure mortgage by conditional sale. But the 
mortgagee is in the receipt of the profits of the land. Until 
he has obtained a decree for foreclosure, he must account 
for such receipts, unless his mortgage was made after the 
passing of Act XXVIII of 1855, and the agreement is 
that the usufruct should be taken in lieu of interest. The 
mortgage is redeemed or cancelled whenever, prior to his 
obtaining a decree for foreclosure, the mortgagee has re- 
ceived a sum equal to the principal with interest at a rate 
not higher than 12 per cent, per annum, or (if the contract 
was entered into subsequent to the passing of Act XXVIII 
of 1855) whenever he has received the principal with 
interest at the stipulated rate, or at such rate as the Court 
shall think proper if there be no stipulation on the subject. 
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Though representatives of the various forms described 
above are to be found gejierally throughout India^ mortgages 
not assignable to any one of these forms, exist in differ- 
ent parts of the country. It would bo beyond the scope 
of this treatise to attempt to describe all the kinds of 
mortgage transactions to which local usage has given 
validity. The subject can only be dealt with by persons 
familiar with the customary law of each province (i). As 
however the more important of the local mortgages pecu- 
liar to certain parts of the Madras Presidency have formed 
the subject of recent rulings by the Madras High Court, it 
may be well shortly to state their nature. 

The forms known as the kanam and oUi . mortgages 
are prevalent in Malabar. The kanam is a lease by way of 
mortgage to secure a loan advanced to the jenmi (pro- 
prietor) ( j) and would seem, therefore, to be somewhat 
similar to a zuripesligi lease in Bengal. By the custom 
of the country a condition is attached to all kanam demises 
that the mortgagor shall pay the value of improvements 
made by the mortgagee during the term before he can 
redeem (1^), The otti differs from the kanam principally 
in two respects, first, in the right of pre-emption which the 
ottidar possesses in case the jenmi wishes to sell the land 
or to obtain further advances (Z), and secondly, in the 

(i) For the anomalous mortgages to be found in the Punjab see 
Tapper’s Punjab Customary Law, Vol. Ill, p. 217, eif seg^. The papers 
relative to the Bill which afterwards became the Transfer of Property 
Act (Act IV of 1882), shew the existence of anomalous mortgages in 
almost all the provinces of British India, and provision is made for 
such mortgages by section 98 of the Act 

(f) Nellxya Variyath Sllapani v. Vadahipat Manalcel Aslitamiirti 
JS’amhudn^ 1. L. 11., 3 Mad., 382. 

{Jc) Mana Vihrama^ Zamorln of Calicut v. Burya lH^arayana 
Bhatta^ I. L. E., 5 Mad. 284 

{1) Kimini Ama v. Barham Eoliiskerif 1 Mad. H, C. 261 j Xunhanm 
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amount; secured which in the case of an otti is generally 
so large as practically to absorb, in the payment of the 
interest, the rent that would otherwise have been paid to 
the jenmi (m). The common feature of both these mortgages 
is that in the absence of express agreement they are not 
redeemable before the lapse of twelve years (n), whilst if an 
express agreement has been entered into on the point, they 
are not redeemable before the appointed time (o). 

Tlie 'peniariJium and iladarawara mortgages may also 
be noted. The peruartlmm mortgage, which obtains in some 
taluks of Malabar, is a mortgage by conditional sale, with 
this singularity that the sum payable on redemption is not a 
sum ascertained beforehand by agreement, but the then 
market value of the land (p). The iladarawara mortgage 
in South Canara is said to have been originally like an otti 
mortgage in Malabar. It appears to be usually a mortgage 
by way of lease, for a long term, and is not redeemable 
before the expiry of the term (g). 

V, Attapureth Illatli Keshman Nanihudri^ I. L. E., 3 Mad., 246 ; 
Mamapur'atli Fallanhot Illath CTieria Krishnan Idamhudri y. Rama- 
piirath Pallanhot Illath Vishnu Samhudn^ I. L. E., 6 Mad., 198 ; 
and Marahar v. MunhoruU Parameswaran JSamhudri^ I. L. E., 6 
Mad., 140. 

(tn) Kmrblni Ama v. Parham Kohisheri^ 1 Mad. H. C. 261 ; Per- 
l-athail Siihha Ran v, Matzhude Rara^ana^ I. L. E., 4 Mad., 113 
118). 

(«) ShehJiara Panilcer v. Ram Na^^ar^ I. L. E., 2 Mad., 193. 

(o) Keshava v. Kesliava, I. L. R. 2 Mad., 45. 

{p) P. Shehari Varma Valia Raja v. Mangalom Amugar^ I. L. E., 
1 Made, 5.7; Kamasami Sastrigal v. Samigappanayakan^ I. L. E., 4 
Mad., 179 {rf, p. 184). 

iq) Perlatliail Suhha Rau v. Manhitde Narayana, I. L. R. 4 Mad., 
1I3, (</. 2?. 118). See also Mailamya v. Siihharaya Bhut^ 1 Mad^ 
H. 0. 81. 


CHAPTER III. 


OF PERSONS CAPABLE OF MORTQAaiNG. 

Every person is competent to contract who is of the age 
of majority according to the law to which he is subject, 
and who is of sound mind, and is not disqualified from 
contracting by any law to which he is subject (aj. The 
right to mortgage is primd facie incident to the right of 
property, and eo-extensive with it; but to this rule there 
are exceptions in the. cases of minors and persons of unsound 
mind, and of persons who ai;e disqualified by law from 
mortgaging (6). And those whose rights are of a limited 
or qualified nature,, cannot do any valid act in excess of 
these rights. Thus a Hindu widow, holding property 
belonging to her hnsband^s estate which devolved to her by 
succession, upon his death, cannot, except under certain 
circumstances, make a mortgage which will be valid against 
the heirs in reversion of the husband. And if the estate is 
ancestral property belonging to a Hindu family in which 
the doctrines of the Blithila school or the Mitakshara prevail, 
and has been mortgaged without the consent of all those 
interested in it, or if the land is mal-i-wuqf or dewuttur, 
devoted to religious purposes, a mortgage of it may 
generally be set aside. 

It may also be observed that the right to mortgage 
may in certain cases exist apart from the right of property. 

The Indian Contract Act (Act IX of 1872), sec. 11. 

(b) The disqualification need not be express. A person may be 
disqualified from contracting by necessary implication from a rea- 
sonable construction of the law; See JDlnin^ut Singh v, SJwobhudra 
jr7man, 1. L. E., 8 Calc., 620. 
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Thus a mortg'age may be made for certain purposes of a 
minor’s property by bis guardian^ and of the estate of a 
disqualified proprietor by the Court of Wards (<?). 

A person is said to be of sound mind for the purpose of 
making a contract^ if at the time when he makes it he is 
capable of understanding it and of forming a rational judg- 
ment as to its effect upon his interests. One who is usually 
of unsound mind, but occasionally of sound mind, may make 
a contract when he is of sound mindj — -but he cannot make 
a contract when he is of unsound mind fi). 

If a person is adjudged under Act XXXV of 1858 
(which deals with the estates of lunatics who are not subject 
to the ordinary original jurisdiction of the High Courts) to 
be of unsound mind and incapable of managing his affairs, 
the Civil Court may, unless the Court of Wards exercises 
the power given it by the Act (^) appoint a manager of 
his estate (/j. If a manager of the estate is appointed, 
such manager has not power to sell or mortgage the estate, 
or to grant a lease of any immoveable property for a period 
exceeding five years, without an order of the Civil Court by 
which the manager was appointed, previously obtained (^). 
It is in truth wholly imsafe to lend money to a person of 
unsound mind or his de facto guardian or manager, on the 
security of a mortgage of the lunatic’s property, unless the 
guardian is also de jure guardian and has been appointed 
under the Act, and unless the mortgage is sanctioned by the 
Court. It has been held that all dealings with the property 

(f?) The Transfer of Property Act (Act IV of 1882), see. 7, 
which declares that a person “ authorized to dispose of transferable 
property not his own” as well as one who is “ entitled to transferable 
property” is, under certain circiimstanceSj competent to transfer such 
property. 

{cl) The Indian Contract Act, (Act IX of 1872), sec. 12. 

(e) Manohar Lal Y, Qaiiri Shankarj T, L, R., 1 All. 476. 

(/) ActXXXVofl858, see. 9. ,, - . 
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of a lunatic, to be binding, must be effected by a guardian 
or manager duly appointed under Act XXXV of 1858, and 
that a de facto manager can have no greater powers than 
one duly appointed. And when the mother of a person of 
unsound mind, who had not been appointed manager under 
the Act, mortgaged his estate without the previous sanction 
of any Court, the mortgagee's suit for foreclosure was 
dismissed (h). 

But the Court will not interfere in every case in which an 
application is made to it. When the son-in-law of a lunatic, 
a member of a joint Mitakshara family, who had an interest 
both in joint ancesti’al property and in property inherited 
collaterally which might, but was not shown to belong to 
him separately, applied to the Court to declare his father-in- 
law a lunatic, and to appoint a manager of the estate and 
guardian of the person, the Court refused to grant the 
application holding that under the circumstances no suffi- 
cient case was made out for its iaterference (i). In the 
same case the Court expressed a strong opinion, though it 
did not decide the point, that the Act applied to a member 
of a Mitakshara family. 

In a recent case the question whether a right to sue for 
the possession of property w^as sufficient to confer jurisdic- 
tion under the Act was raised but not decided (/). 

In cases in Avhich proceedings in lunacy have been taken 
under Act XXXIV of 1858 (^) in the High Court on its 

(A) T/ie Qourt of Wards y, J^tc^uhnun 10 B. L, E., 364 ; 
S. C. 19 W. R. 164. 

(j) JBhoo^endra Narain y. Greesh Narain Hoy, I, L. K. 
6 Calc,, 539. 

ij) In the matter of the petition of Mahomed JBusJieerul Eos- 
sein, I. L. B. 8 Calc. 263, 

{h) It has been held in Bombay that the term unsound mind” in 
sec, 1 of this Act comprehends imbecility, wlmther congenital or arising 
from old age, as well as lunacy or mental alienation resulting from 
disease. In the matter (hwasji Met'amji ZiilaoQvala^ I, L, B, 7 
Bom, 15. 
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Original Side, the person placed in char^^ of the lunations 
estate is called the Committee. The Court may (0^ if it 
appears to be just or for the lunatic's benefit, order that any 
property, movable or immovable, of the lunatic be sold or 
cliarged by ‘way of mortgage as may seem most expedient. 
The purposes for wliich money may be so raised are, — 
the payment of the lunatic^s debts, including any debt 
incurred for his maintenance or otherwise for his benefit ; 
the discharge of any mcumbrance on his estate; provision 
for his future maintenance ; and the payment of the costs 
of any inquiry under the Act, &c. Section 19 directs 
that the Committee of the lunatic's estate shall, in the 
name and on behalf of the lunatic, execute all such con- 
veyances and instruments of transfer relative to any 
sale, mortgage, or other disposition of his estate as the 
Court shall order. And Section 20 provides that when a 
person having contracted to mortgage his estate, afterwards 
becomes lunatic, the Court may, if the contract is one which 
it thinks ought to be performed, direct the Committee of 
the estate to execute the necessary conveyance and fulfil the 
contract. If the lunatic is possessed of land situated be- 
yond the local limits of the ordinary original jurisdiction 
of the High Court, which by the law in force for the 
time being subjects the proprietor, if disqualified, to the 
superintendence of the Court of Wards, the Court of Wards 
may assume charge of the land and manage it : but this 
does not affect the provisions as to the necessity of obtain- 
ing the High Court's order sanctioning any proposed 
mortgage 

It has recently been held by the High Court at Allahabad 
that Act XXXIV of 1858 applies only to the Courts of 
Judicature in India then established by Royal Charter, and 

(2) Act XXXIV of 1858, sec. 18. 

{m) Ibid, sec. 24, 
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that therefoi’e it does not apply to the High Court at 
Allahabadj which was not established till I8665 and has 
no original jurisdiction under section 12 of its Charter 
in respect of the persons and estates of lunatics^ who are 
natives, of India (^ 2 ). 

The property of persons whose estates are under the 
charge of the Court of Wards cannot be legally mortgaged 
or otherwise dealt with, save under the provisions of the 
special Acts which regulate the powers and proceedings of the 
Court of Wards. 

Under the Act in force in Lower Bengal, Act IX of 1879 
of the Bengal Council ( 0 ), all proprietors of estates are to 
be beld disqualified to manage their own property when 
they are — females declared by the Court (p) incompetent 
to manage their own property ; persons declared by the 
Court to be minors ; persons adjudged by a competent Civil 
'Court to be of unsound mind and incapable of managing 
tlieir affairs ; or persons adjudged by a competent Civil 
Court to be otherwise rendered incapable, by physical defects 
or infirmities, of managing their own property. Whenever 
the sole proprietor of an estate, or all the joint proprietors of 
an estate are so disqualified, the Court has power to take 
charge of all the property of every such proprietor or joint 
proprietor within its jurisdiction, and of the person of any 
such proprietor or joint proprietor who is resident within 
its jurisdiction, and also of the person and property of any 
minor member of the family of any such proprietor or joint 
proprietor, who has an immediate or reversionary interest in 
the property of such proprietor or joint proprietor (g-). No 
person who is under the charge of the Court of Wards, or 

(tz) In the matter of the petition of Jaundha Kuar v. The Court 
of Wdrch^ I. L. R. 4 All. 159. 

( 0 ) Sec. 6, 

(p) Le.i The Court of Wards, cf. sec. 3. 

(q) Sec. 7. 
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wliose property is under siieh charge, is competent to create, 
without the sanction of the Court, any charge upon or 
interest in his property or any part thereof (r). The Court 
of Wards has power to sanction the giving of leases or 
farms of the whole or part of any property under its charge^ 
aiul may direct the mortgage or sale of any part of such 
prop eidy, and may direct the doing of all such other acts as 
it may judge to be most for the benefit of the property, and 
the advantage of the ward (^) j and the Court may exercise 
all its powers through the Commissioners of the Divisions 
and the Collectors of tlie Districts in which any part of the 
property of the disqualified proprietor may be situated^ or 
through any other person whom it may appoint for such 
purpose (^). But nothing contained in the Act is to afPect 
Act XXXIV of 1858, or the jurisdiction as respects infants 
of any High Court of Judicature (u). 

The law in force in the North-Western ProTinees (??) is 
contained in Act XIX of 1873 (la)^ (as amended by Act VIII 
of 1879) 0??), and though in the main the same as the Bengal 
law, it differs in some respects from it. In addition to the 
classes specified in Bengal Act IX of 1879, two other classes 
of persons are in the North-Western Provinces held to be 
disqualified persons, vh.j persons convicted of a , non-bailable 

(?q Sec. 60. This provision is new, the i)revious enactments 
relating to Courts of Ward being* silent on the point. See Dliunput 
Singh v. Shoohliudra Kumari^ I. L, E. 8 Calc. 620. 

(^) Sec. 18. 

{t) Sec. 15. 

{tt) Sec. 4. 

(y) The law relating* to Court of Wards in other Provinces will be 
found, — for Oudh, in Act XVII of 1876, ss. 16l — 177 ; for the Punjab 
in Act IV of 1872, ss. 34 — 38, as amended by Act XII of 1878, ss. 
3 — 4 ; and for Ajmir in Eeg. II of 1877, ss, 101 — 105. 

(^^7) Chapter VI, (ss. 193 — 206.) 
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offence and disqualified in the opinion of the local Govern” 
ment by vice or bad character from managing* their own 
estates, and persons declared by the local Government, on 
their own application, to be disqualified from managing their 
estates (t/)\ Again Act XIX of 1873 contains no provi* 
sion similar to that in section 7 of Bengal Act IX of 1879, 
empowericg the Court of Wards to take possession of the 
person and property of a minor member of the family of a 
disqualified proprietor. Farther section 205 B of Act XIX of 
1873, as amended by section 24 of Act VIII of 1879, not only 
declares a disqualified proprietor incompetent to create, without 
the sanction of the Courts any charge upon or interest in his 
property, which is under the superintendence of the Court of 
Wards (-sr), but declares tliat no such property shall be liable 
to be taken in execution of a decree made in I'espect of any 
contract entered into by a disqualified proprietor while his 
property is under such superintendence. 

Several cases have occurred in which the question whether 
a person has been duly constituted a Ward of Court lias 
been raised. When the course of proceeding provided by 
Bengal Regulation LII of 1803, (the Regulation applicable to 
the ceded and conquered provinces, and which \vas almost ve7^- 
hatim the same as Bengal Regulation Xof 1793, which appli- 
ed to the Lower Provinces of Bengal) for having a disquali- 
fied proprietor made a Ward of Court had not been followed, 
the Privy Council came to the conclusion that the mere 
fact of the property remaining under the charge of the 
Court of Wards, without the necessary steps being taken to 
have the disqualified proprietor declared a Ward of Court, 
was not sufficient to make the provisions of the Regulation 
applicable to the disqualified proprietor, or, in other words. 
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to render her a Ward of Court, and therefore that she was 
capable of contracting debts (a). 

But the decision will depend on the circumstances of each 
case. So, in a case, where the evidence was somewhat 
meagre and unsatisfactory as to the proceedings of the Court of 
Wards, both as to the circumstances under which they took 
possession of the estate and their dealings with it afterwards^ 
but nevertheless, it was clearly established that the Court 
of Wards had assumed and retained, the management of the 
estate, under the provisions of Bengal Regulation LII of 
1803, on the ground that the proprietress was incompetent 
to manage the same, the Privy Council distinguished the 
case from their decision above referred to, and held that the 
estate had been duly placed under the management of the 
Court of Wards, and that the disqualified proprietress was 
incapable of charging the same {b ). 

Again, in a case under Bengal Regulation X of 1793, 
where it was proved that, though the procedure laid down 
by that Regulation was not strictly followed, the Court of 
Wards had, as a fact, taken charge of an estate, and the 
matter had been reported so as to give Government an oppor- 
tunity of exercising its discretion if it saw fit, to declare 
the proprietress competent to manage her estate, the High 
Court held that the requirements of the Regulation had been 
substantially complied with, and the proprietress was duly 
constituted a Ward of Court (c). 

In the Bengal case last referred to, the Court decided {d) 
that on a reasonable construction of the whole of Bengal 
Regulation X of 1793, a Ward of Court, duly constituted 
as such, is not thereby absolutely incapacitated from con- 
tracting, but the power of the Ward to contract is taken 

(a) Mohummud Zahoor Ali Khan v. Mussumat Thakooranee Butia 
Koer, 11 Moore’s I. A, 468. 

{h) Balhrishna v. Masuma BiH^ 1. L. K. 5 All. 142, 

(c) Bhun^ni Singh v. Shoohhudra Kumarij I, L. E. 8 Calc. 620. 

(d) pp. 628— 629. 
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away so far as regards all property wliicb, under the pro- 
visions of the law, comes under the charge and control 
of the Court, In the opinion of the Court, sec. 60 of 
the present law (<?) mei’ely states in express language what 
is the result of a reasonable construction of the old Regula- 
tions. It was, therefore, held in the suit, which was one by 
a mortgagee against a Ward of Court, who had given him 
a mortgage of certain of her property under the charge of 
the Court, that the plaintiff could not enforce his lien 
against that property, but that he was entitled to a personal 
decree against the mortgagor, who could be made liable upon 
her contract according to the usual procedure in force in 
the country. 

The view taken by the High Court of the North-Western 
Provinces as to the law in force there is similar, for it has 
been ruled by that Court that reading the provisions of the 
law as contained in Chapter VI of Act XIX of 1873, and 
the amendments thereof provided in Act VIII of 1879, the 
mere disqualification of a proprietor to manage his estate 
does not carry with it a general and absolute disqualification 
to enter into any contracts at all. Section , 24 of Act VIIl. of 
1879 certainly says nothing of the kind ; on the contrary, 
the terms of the second paragraph of sec. 205B, which that 
section inserts in Act XIX of 1873, seem to contemplate that 
contracts may in some cases be entered into, but it prevents 
decrees obtained in suits upon them being enforced in execu- 
tion against the property which is out of the custody and 
control of the disqualified person and in the hands of the 
Court of Wards. The Court therefore held that a simple 
money-decree could be given against a disqualified proprietor 
who had given a personal bond to secure the repayment of 
a loan borrowed by her whilst her property was under the 
superintendence of the Court of Wards (/). 

(e) Act IX (B. 0.) of ISm ^ — — . 

{ f) The Qollecior of Benares v, Sheo Persad^ I. L. R, 5 All, 487. 
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III Madras (g) the Board of Revenue is constituted 
the Court of Wards bj Madras Regulation V of 1801 .^ and 
is given full power and authority to take cognizance of 
all eases of property devolving to heirs incapacitated by 
minority, sex, or natural infirmity for administering 
their own affairs. The exercise of this power is however 
subject to the consent of the Governor in Council in each 
separate case (A). Minors are declared not competent 
to administer their own affairs (^), and persons succeed- 
ing to property by inberitance but incapacitated by 
lunacy, idiotism, or other natural infirmity are not to take 
charge or administer the affairs of such property on their 
own behalf The affairs of incapacitated persons, whose 
property has, on the decision of the Governor in Council, 
been committed to the care of the Court of Wards, are to 
be managed by a person appointed by the Court (A). Such 
managers have the entire charge of the estate, real and 
personal, of the incapacitated proprietors, including all 
malguzari and lakhiraj lands, and all houses, tenements, 
goods and moveable property, excepting only the house in, 
which the proprietors may I’eside, together with the articles 
of moveable property required for the use aud comfort of 
the said proprietors (Z), but managers of the property of 
minors are not competent to grant leases extending beyond 
the period of one year without the consent of the Collector 
had in writing, nor to dispose of any part of the property 
without the permission of the Court of Wards also obtained 
in writing (m). 

{g) In Bombay there is no Court of Wards. See however Bom, 
Beg. VIII of 1827, s. 9. 

{li) Mad. Beg. V of 1804, sec. 2, 

(i) Ibid. sec. 4. 

{ ;■) Ibid. sec. 5, 

(^) Ibid. sec. 8. 

(i) Ibid. sec. 12. 
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Wherever the property may be situated^, it is evident that 
any one lending money on the mortgage of property under 
the charge of the Coart of Wards must take care that the 
mortgage is made in strict accordance with the law. 

It may here be noticed that landholders who take the 
benefit of the special Acts in force in Tarious parts of 
India for the relief of landholders wlio are in debt, or 
whose immoveable property is subject to incumbrances, are 
for the time being disqualified from mortgaging, or otherwise 
alienating such property {n). With the exception of the 
last of them which lays down a somewhat different scheme 
for the liquidation of the landholder’s debts (o), all these Acts 
provide for the appointment of a manager of the property 
of the indebted landholder, and confer on such manager 
(among other powers) power, with the previous assent of 
a higher authority, to raise money for the settlement of 
the debts of the landholder by (among other means) 
demising by way of mortgage the whole or any part of the 
property under management for a term not exceeding tw^'enty 
years from the publication of the order of management (p). 

Of a somewhat similar nature are the provisions to 
be found in the present Code of Civil Procedure (^), 

(w) The Chutia Nagpur Encumbered Estates Act (Act VI of 1876) 
s. 3 ; the Sindh Incumbered Estates Act (Act XX of 1881) s. 9 ; the 
Broacb and Kaira Incumbered Estates Act (Act XXI of 1881) s. 9 ; 
the Jhansi Incumbered Estates Act (Act XVI of 1882) s. 8. Acts 
XX and XXI of 1881 are merely re-enactments of former Acts, 
vh , Acts XIV of 1876 and XIV of 1877. 

(o) See the Jhansi Incumbered Estates Act (Act XVI of 1882) 
Chap. V. 

(p) See the Chutia Nagpur Encumbered Estates Act (Act VI of 
1876) s. 18 ; the Sindh Incumbered Estates Act (Act XX of 1881) s. 24 ; 
and the Broach and Xaira Incumbered Estates Act (Act XXI of 3881) 
s. 24. The Acts themselves must be referred to for further informa- 
tion on this point. 

(q) Act XIV of 1882, ss, 320 — 3250. See also sec. 326, andcompai’e 
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prescribing tlie procedure to be followed by the Collector 
in those local areas in which the local Government has 
notified (r) that the execution of decrees in cases in which 
a Court has ordered any immovable property to be sold, or 
of any particular kind of such decrees, or of decrees 
ordering the sale of any particular kind of, or interest in, 
immovable property shall be transferred to the Collector. 
Among other powers conferred on him, the Collector, to whom 
a decree has been so transferred, may raise the amount of 
the decree, or, when the Collector has under the provisions 
to this effect held an inquiry aud ascertained the amount of 
all the money -decrees obtained against the judgment-debtor, 
the amount required for the disciiarge of all such decrees, by ‘ 
mortgaging the whole or any part of the immovable 
property of the judgment-debtor, ordex’ed to be sold or 
available for the discharge of such money-decrees, while the 
judgment-debtor is for the time being declared incompetent 
to mortgage, charge, lease or alienate the immovable property, 
whicli is available for satisfaction of such money -decrees. 
The Code further (e) gives like powers to the Collector 
when an insolvent judgment-debtor possesses, in any local 
area in whicli a declaration has been made under section 

the powers conferred on the Collector, and the disability imposed on 
the judgment-debtor, or insolvent, by the Dekklian Agriculturists’ 
Ilelief Act (Act XVII of 1879) ss. 22, 29; 30 and 31. 

(r) Xotifications have been issued under this section for districts in 
Bombay (see Bombay Government Qasettes^ dated 3rd June 1880, 
Part I, p. 619, and i7th March 1881, Part I, p. 140) ; for the N.-W. P. 
(see N.-W. P. Gazette, dated 4tli September 1880, Part I, p. 340) ; 
for the Ct^ntral Provinces (see Oentral Provmces Gazette, dated 1st 
December 1877, Fart lA, p. 3l3) ; and for the district of Bassein in 
British Burma (see Briikh Burma Gazette, dated 7th March 1883, 
Part I, p. 92.) 

(s) Sec. 356. The Insolvent Act (II & 12 Vic. c. XXI s. 32) 
also confers power in certain cases to raise money for the discharge of 
an insolvent’s debts by mortgage instead of by sale. 
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320 imd is in force, immovable property paying revenue to 
Government, or held or let for agricultural purposes, and 
prohibits the Eeceiver from selling such property. 

Any private aliemitioUj whether by sale, gift, mort- 
gage or otherwise, of property attached in execution of 
a decree is void as against all claims enforceable under the 
attachment (if). A Court may however under certain 
circumstances grant a certificate to a judgment-debtor 
autliorizing him, within a period to be mentioned therein, 
to raise the amount of a decree by mortgage or lease or 
private sale of immovable property, for the sale of which 
an order has been made; but in such a case all moneys 
payable under the mortgage, lease or sale, are to be paid 
into Court, and the mortgage, lease or sale is not to be- 
come absolute until confirmed by tlie Court {u). 

Minors (not under the Court of Wards) are incapable of 
executing a mortgage of their property so as to bind them- 
selves (v). But a mortgage by a minor’s legal guardian is 
valid and will be sustained, if made ho?id fide and for the 

{t) Act XIV of 1882, s. 276, and see Gohind Singh v. Zalim Singh, 
I. L. E. 6 All. 33. 

(u) Act XIV of 1882, s. 305. 

(t?) As to what is the age of majority, see Act IX of 1875 ; Act 
XL of 1858 ; and Act XX of 1864. See also Moihoormohun Boy v. 
Soorendro Narain Deb, I. L. E., 1 Calc. 108 ; Cally Churn Miillich y. 
JBhuggobutty Qhu7-*n MulUeh, 10 B. L. K. 231 ; ]\ladhusudan Ma72ji 
Y. Dehigohinda Newgi, 1 B. L. E. (F. B.) 49 : Jumoona Dassya y. 
Bamasoondari Dassya, I. L, E, 1 Calc. 289; SC., L. E. 3 I. A. 72 ; 
Swttya Ghosal y. Suttyanwid Ghosal,!. L. E. 1 Calc. SSS Olmnee Mul 
JoharyY. Brojo Nath Boy Chowdhry, I. L. E. 8 Calc. 9Q7 ] Stephen 
Y. Stephen, I. L, E. 9 Calc. 901 ; Khioalmh All y. Swrju P^'asad 
Smgh, I. L. it. 3 AIL 598 ; Periyasami v, Seshadri Jyyangar, I. L. E.. 
3 Mad. 11 ; Puyileuth Ithayi Umah v, Kairhirapohil Mamod, I. L. 
E. 3 Mad. 248 ; Shivji Sasam v. JDatu Mavji Khoja, 12 Bom, H. 0. 
281, (cf- p. 289) ; Shiddheshvar v, Pamchandrarav, I. L. E. 6 Bom. 
463. 
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benefit of the minor and of his property (w?), A guardian 
who mortgages his ward’s property, ought to do so in 
his character of guardian, and not as if he were himself 
proprietor (^) , 

The leading case on this subject is that of Hunoomanper- 
sand Panday v. Mussatnat Babooee Miinraj Kooiiweree^ in the 
Privy Council fy;, A Ranee, the guardian of, or manager 
for her minor son, mortgaged ancestral lands which had on 
his hither’s death descended to the son as heir. In the 
mortgage deed she was described not as guardian or 
manager but as being herself absolute proprietor, and the 
deed was in consequence set aside by tlie Agra Court (s). 
But on appeal to the Privy Council this decision -was re- 
versed. Their Lordships remark, {a) with reference to the 
point of the mother having described herself as proprietor 
instead of a guardian or manager, that the Lower Court 
^^did not enter upon the question of the validity of the 
charge in whole or in part, as a charge effected by a de facto 
manager or proprietor whether by rightful or wrongful title, 
nor advert to the fact that the charge included some items 
of former charge wholly unaffected by the objection which 
they considered of such weight.’^ Aud after some further 

Kalliqmatli Singh v. Kamlaput Jah^ 4 Sel. Rep. 339 ; Jag 
Mohan Bose v- Fitamhar Ghos^ 5 Sel. Rep. 82 ; Earn Lochun Eaee 
V. Eamunee Moliun Ghose^ S. D. A. 1846, p. 371 ; G ooroojpersatid 
Jena v. Miiddimmohun Soor^ S. D, M 1856, p. 980 ; Birch v. Eeid^ 
S. D. A. (N. AY. P.) 1851, p. 234 ; see also Bala Euhmordal v. 
SeoJcaiintJi^ S. D. A. 1856, p. 392. 

ipc) Brotim v. Earn Kiinaee Butt, S, D. A. 1848, p 721 ; Rur^ 
slmoulcmun Teivaree v. Gajapersliadmun Tewaree^ S. D. A. (N. W. P.) 
1853 p. 166. 

{y) 6 Moore’s L A. 393. 

{z) Bahooa Munraj Koonwur y. Runoman Pande^ S, D. A. 
(N. W. P.) 1852, p. 21. 

(a.) Ru7ioo7nanpersaud Fandaf Mussu 7 nat Bahooee Munraj 
Kooinveree^ 6 Moore’s I. A. 393 (cf . p. 410.) 
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observations they continue fi) : It is not suggested that 

she ever claimed any beneficial interest in the estate as 
proprietor : had she done so, it would have been pro tanto 
a claim adverse to her son : and it is conceded that she did 
not claim adversely to her son. The terms ^proprietor’ 
and ^ heir’ when they occur, whether in deeds or pleadings 
or documentary proofs, may indeed by a mere adherence 
to the title be construed to raise the conclusion of an 
assumption of ownershij) in the sense of beneficial enjoy- 
ment derogatory to the rights of the heir : but tliey ought 
not to be so construed, unless they were so intended, and 
in this case their Lordships are satisfied that they were 
not so intended. They consider that the acts of the Ranee 
cannot be reasonably viewed otherwnse. than as acts done 
on behalf of another, whatever description she gave to 
herself, or others gave to her, and that she must be viewed 
as a manager inaccurately and erroneously described as 
^proprietor’ or *heir;’ and it is to be observed that the 
Collector takes this view, for whilst he remarks on the 
improper description of her as heir, or proprietor, he 
continues her name as ^ Surberakar.’ If the whole context 
of all these documents and pleadings be taken into con- 
sideration, and the construction proceed on every part, and 
not on portions of them, they are sufficient in their Lord- 
ships’ judgment to show the real character of her pro- 
prietorship.’^ 

On the general question of the power of a minor’s guard- 
ian or manager to mortgage the minor’s estate, and of the 
degree to which the onus is thrown on the mortgagee of 
proving tliat the charge was created for the benefit of the 
minor and from necessity, — their Lordships thus lay dowm 
the lawfoj : ^'The power of the manager for an infant heir 

(6) Munoomanpersaud Fanday v. Mussamut Falooee Mimraj 
JSloonweree^ 6 Moore’s I, A, (cf. p. 412,) 

(c) Ibid. IX m. 
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to charge an estate not his own^ is under the Hindu law a 
limited and qualified power. It can only be exercised rightly 
in a case of need, or for the benefit of the estate. But where 
in the particular instance the charge is one that a prudent 
owner w'oiild make, in order to benefit the estate, the 
fide lender is not affected by the precedent mismanagement 
of the estate. The actual pressure on the estate, the danger 
to be averted, or the benefit to be conferred upon it in the 
particular instance, is the thing to be regarded. But of 
course if that danger arises, or has arisen, from any miscon- 
duct to which the lender is or has been a party, be eannot 
take advantage of his own wrong to support a charge 
in his owm fiivour against the heir, grounded on a necessity 
which liis wrong lias helped to cause. Therefore the lender 
in this case, unless he is shown to have acted maid fide^ 
will not be affected though it be shown that with better 
management the estate might have been kept free from 
all debt. Their Lordships think that the lender is bound 
to enquire into tlie necessities for the loan, and to satisfy 
himself as well as he can, with reference to the parties with 
whom he is dealing, that the manager is acting in the 
particular instance for the benefit of the estate. But they 
think that if he does so enquire and acts honestly, the 
real existence of an alleged sufficient and reasonably credit- 
ed necessity is not a condition precedent to the validity of 
his charge, and they do not think that under such circum- 
stances he is bound to see to the application of the money* 
It is obvious that money to be secured on any estate is 
likely to be obtained on easier terms than a loan which 
rests on mere personal security, and that therefore the mere 
creation of a charge securing a proper debt cannot be 
vie^ved as improvident management. The purposes for 
which a loan is wanted are often future as respects the 
actual application, and a lender can rarely have, unless he 
enters on the management, the means of controlling and 
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rightly directing the actual application. Their Lordships 
do not think that a honi fide creditor sliould suffer when 
he has acted honestly and with due caution^ but is himself 
deceived’’ {fi). 

The question as to the existence of a necessity must he 
decided upon the evidence in each case as it arises* It has 
been held that, as the performance of the hither’s zlivad is 
incumhent on the son, where there are no other funds 
available for the purpose, money may properly be lent to 
the son, though a minor, in order to enable him to perform 
his father’s slivad suitably [e], 

A minor is not bound by a contract entered into by his 
guardian who borrowed money merely to enable him to 
assert a right of pre-emption to certain property and to 
complete a contract which he had unnecessarily made to 
purchase certain other property (/). 

Due care and attention must be used by a mortgagee or 
purchaser dealing with a minor or his guardian : and the 
mere absence of any fraudulent intention is not sufficient. 
The hona fides of the mortgagee or purchaser is a matter 
which must be determined in each case. A sale by a 
guardian having been set aside on the ground that the 
sale was not warranted by law, as made without neces- 
sity, the purchaser appealed to the High Court urging 

(cZ) See also JBeer PersTiad Singh 'V', Dumreeram, Opadhga^ 

W/Bv l864, pv 166 t ^ Pershad JSfat^ain Singh v, ISohh 

Lai Sahoo^ 6 W. B. 30 ; Earn Pershad Sookul v. JRajunder Salioy^ 6 
W. B. 262 ; BadJia Kishore Mooherjee v. Mirtoonjoy QoWy 7 W. R. 
23 ; Looloo Singh v. Rajendur Laha, SW. B. 364 ; Roop Narain Singh 
V. Qugadhur Pershad Narain^ ^ 

(6) Suheenah Banoo v. Euro Ohurn Buruj, 6, W. R. 34. As to 
what amounts to ‘‘ necessity,” see post as to alienations by members 
of a joint Hindu family by a childless Hindu widow. 

(/) Nuholcant Bass Syud Ahdool Juleel, 20 W. B. 372. See 
also Radha Pershad Singh v. Mussamut Talooh Raj Eooer^ 20 W. R 
38. 
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that lie acted bond fide, and that there was no express 
iindiiig of the Lower Court that he acted otherwise. But 
the appeal was dismissed, the Court observing, — 
think the finding of the Lower Court, although it does 
not amount to a finding of fraud or collusion on the part 
of the purchaser, is substantially a declaration that he did 
not act bond fide, that is to say, that if in fact he believed 
that there was a legal necessity for the sale which the 
guardian was making, he had not exercised due care and 
attention in arriving at that belief. ^ ^ * It seems clear 

that the purchaser cannot have made any real attempt to 
satisfy himself as to the necessity for the sale. He is there- 
fore not a purchaser who is protected by the ruling of the 
Privy Council in the case of Eunoomanpersaucl Panda/^ {g). 

When a person, after attaining majority, questions a sale 
of his property made by his guardian during his minority, 
the 071 US lies on him who upholds the purchase, not only to 
show that under the circumstances of the case the guardian 
Bad the power to sell, or that the purchaser reasonably 
supposed he had the power, but further to show that the 
whole transaction so far as regarded the purchaser was 
bond fide (h). 

And a minor is not concluded by his guardian^s assent to 
a biitiaara, unless it is proved that the guardian acted bo7id 
fide and with due regard to the interests of the minor (£). 


(g) Gout Pershacl Narain v. Sheo Fershad Fam, 5 W. K. 103 • 
See also Syitd Looif Eossein v. JDiirsun Lull Salioo^ 23 W R, 424 ; 
Foolundev Singh v. Eatn Fershad^ 2 N. W. P., (Agra) H. C. 147. 

{h) Foop Narain Sirghv. Gngadhur Fershad Narain^ 9 W. R. 297 ; 
Kehul Xristo Boss v. Fam Coomar Shah, 9 \V. R. 571 ; Fam Fershad 
Soohul Y, Fajunder Sahoy^ 6 W. B. 262 ; Muthoora Bass v. Kamo 
Beharee Singh, 21 W. R. 287. 

{%) Bahoo Euree Pershad Jha v. Muddun Muhun Thahoor^ 
17 W, R. 217. See also Massamut Sgedun y. Syud relay et AH Khan^ 
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But where a guardian had joined (on behalf of the minor) 
ill a compromise which the Court approved by a decree, it 
was held by the Privy Council, on an attempt made 
by the minor fifteen years afterwards to dispute the com- 
promise, that the onus lay wholly on him. Their Lordships 
said; It is undoubtedly the duty of guardians scrupu- 
lously to regard the interests of minors in dealing with 
their estates; and the Court will when necessary enforce 
the performance of this duty. But the interests of in- 
fants would seriously suffer if a notion were to prevail 
that guardians were bound for their own security to con- 
test all claims against an infanPs estate, whether well or 
ill founded : and such a notion might prevail, if the com- 
promise of a claim of debt confirmed by a decree of a 
Court were to be set aside after sixteen years without dis- 
tinct proof of fraud^^ (J), 

The holder of a certificate of administration under Act 
XL of 1858 has the same powers as regards the manage- 
ment of the minor’s estate as might have been exercised by. 
the proprietor himself if not a minor. But such a certifi- 
cate gives no power to sell or mortgage any immovable 
property, or to grant a lease for any period exceeding five 
years, without an order of the Civil Court previously ob- 
tained {k). However, notwithstanding the absence of any 
such order, a minor’s suit to recover possession was dis- 
missed in a case in which it was pi'oved that the mortgage 
made by the guardian was in fact a proper one, and there 


17 W. R. 239 ; Buzrung Sahoy Singh v. Mussamut Mautora Chow* 
dkrain, 22 W, B, 119. 

(j/‘) Bahoo Lehraj Boy v. Baloo Mahiah Chand, 14 Moore's L A. 
393 (cf. p. 398) ; S.C. 10 B, L, B. 35. 

Act XL of 1868, sec. 18. Shiirriit Chtinder v, Eajhissen 
Mookerjee, 15 B. L. B. 350 ; S.O. 24 W. E. 46; Dehi Butt Sahoo r, 
Suhodi'a BiheOf I. L. R. 2 Calc. 283, 
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had subsequently been a decree in a suit in which the minor 
was represented, under which decree the property liad been 
sold (Z). But the case was a special one, and cannot 
apparently be treated as a precedent (m)^ 

It has been held by a Full Bench of the Calcutta High Court 
that the rules laid down in Act XL of 1858 from section 
18 downwards apply only to certificated managers and to 
guardians appointed under the Act, and therefore that the 
provisions of Hindu and Mahomedan law are still appli- 
cable to guardians, who do not avail themselves of the 
Act (n). The Allahabad High Court has also held that 
Act XL of 1858 does not preclude the natural and legal 
guardian of a Hindu minor from dealing with his property 
within the limits allowed by Hindu law without having ac- 
quired a certificate of administration from the Civil Court (o)* 
The Privy Council has however recently decided that a co- 
sharer in ancestral family property, under the Mitaksliara law, 
the co-proprietors being minors, though he may have power 
to manage the property, is not in consequence the guardian 
of such minors for the purpose of binding them by the exe- 
cution of a bond charging the property. By section 2 of Act 
XL of 1858 minors in Bengal (unless taken under the pro- 
tection of the Court of Wards) are subject to the jurisdic- 
tion of the Civil Court from which a certificate of 
administration must he obtained before any person can 
become the legal guardian of a minor { 20 ), 


(l) Sreemutiy AJifutocmiissa v. Goluch Ohunder 8e7i^ 22 W. R, 77, 

(m) See Beli Butt Sahoo v. Suhodra Bibeet I, L. R. 2 Calo. 283 
(cf. p, 287). 

(w) Bam Ohunder Qhucherhutty v. Brojonath Mommdart I. L, R* 
4 Calc. 929. 

{ 0 ) Boslian Singh v. Har Kishan Singhj I, L, R, 3 All. 535. 

(p) Burgapersad v, KeshoperBad Singh^ I. L. R, 8 Calc. 656. 
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In Bombay f'^), where Act XX of 1864 takes the place 
of Act XL of 1858, the cases appear to be conflicting*. 
Ill 1871 it was ruled that an alienation by the natural 
guardian of a ward^s immoveable estate made without 
having obtained a certificate under the Minor’s Act (Act XX 
of 1.864) is invalid (r). In 1874 the High Court expressed 
its dissent from that decision in so far as it was there ruled 
that the property’V itself of the minor vested in the 
Court under sec. 1 of Act XX of 1864. It pointed out 
that it is only “ the charge of the property” which is to 
vest ill the Civil Court, and held that until the Court ivas 
moved to do so, and thought proper to take charge of the 
property of a minor, the property of a minor cannot be 
regarded as in the charge of the Court (s). But in a recent 
case the High Court has followed the decision of 1871, 
and held that a sale by a widow on behalf of her minor son 
was invalid as she had not obtained a certificate of ad- 
ministration to her husband’s estate under Act XX of 
1864 ('J5). 

The question of the distinction between a sale made under 
section 18 of Act XL of 1858, and one made by an, uncertifi- 
cated guardian was considered in a case in which the Chief 
Justice (Sir R. Garth) held that the purchaser, who 
buys in good faith, under an order made under that 
section, acquires a good title to the property sold, unless the 
minor or those claiming under him can show at some future 
time that the sale was fraudulent or improper. Prinsep, J., 

(q) For the law in Madras see Mad. Eegulations V of 1804, ss. 20 — 
22, and X of 1831, s. 3, and Acts XXI of 1855 and XIV of 1858. See 
also Nadumth Mannahel Suhramanyan ISfamhudripad (The petition 
of>];i. L. B. 6 Mad. 187, 

{r) JBai Kesar v. Bai Ganga^ 8 Bora. H. C. (A. 0. J.) 31. 

(s) Masam v. J)atu Margi Khoja^ 12 Bom. H, C. 281 

(cf. p. 288). 

{i) Kuoarji v. Moil HaridaSj I. L, K. 3 Bom. 234. 
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tliongli apparently accepting this as the general rule, 
considered that when the purchasers ai-e themselves the 
creditors of the family whose debts it is the object of the 
alienations to liquidate, and have therefore the means of 
satisfying a Court as to the origin and nature of those debts 
and how they are binding on the minor, the burden of proof 
is shifted on their shoulders as soon as the plaintiff has 
established Vi prirnd facie case (w). 

When a minor was admittedly on the point of attaining 
the age of eighteen, the Court refused to grant a certificate 
under Act XL of 1858, holding that in such a case a 
certificate should not be granted unless under particular 
circumstances, as where very great weakness of mind is 
proved, or where it is shown that there is some absolute 
necessity for granting the certificate (r). 

A certificate cannot be granted under Act XL of 1858 
when the minor is only entitled to an undivided share in 
joint family property subject to the Mitakshara law («?), and 
a similar rule has been laid down in Bombay under Act XX 
of 1 864 (t?j), though the opposite view has been adopted in a 
recent case (y), 

A mortgage made by a guardian to w^hom the rules laid 
down in Act XL of 1858 are not applicable, being only void- 


(?{) Sihlier Chund v. Dzdputty Singh^ I. L. R. 5 Calc. 363. See 
also, In the matter of the petition of ShrisJi Chmider Mookhojpadhya, 
I. L. R, 6 Calc. 161. 

(v) In the matter of the petition of Nazinin^ I. L. R. 6 Calc. 19. 

(to) SJieo Nimdun Singh v. Mussamut Gliumam Kooeree^ 2l W. R. 
143 ; Gotirah Koeri v. Gnjadhur Purshad, I. L. E. 5 Calc. 219 ; 
Moolash Kootr v. Kassee Proshadj I. L. B, 7 Calc. 369. 

(a;) Shivji Hasam v. Datii> Mavji Khoja^ 12 Bom. H. C. 281 ; 
Gumeha7'ya v. Smtnlmyvichavya^ I. L, E. 3 Bom. 431. 

(jy) Bahaji v. Shesligiriy 1. L. B, 6 Bom, 593. 
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able and not void (®) may be I’atified by tbe minor after at- 

taining bis full age (a). If, however, the minor immediately 
upon bis attaining his full age sells an estate previously mort- 
gaged by bis guardian, no subsequent ratification by the 
minor of the guardian’s act will be of any avail (5). 

Mere delay on the part of one who has recently attained 
majority, in repudiating an act of his guardian, cannot be 
treated as ratification of the act, and is no bar to a suit to 
set it aside, so long as the delay falls short of the period 
prescribed by the Limitation Act (Act XV of 1877) (c). 

Without such ratification, money advanced to a guard- 
ian for what the Court does not consider to be for the 
minor’s benefit, as for example, money advanced to carry 
on excessive litigation, will be considered as having been 
obtained by the guardian on bis own personal respon- 
sibility (d)* 

But if the money received by tbe guardian was really 
applied to the minor’s benefit, the latter, before he can le- 
cover possession, must refund to the mortgagee or purchaser 
the money received and applied to his advantage with in- 
terest (e). And when the minor had, shortly before reaching 
majority,' assented to the sale by the guardian, the Couit 
declined (in a suit brought by him when of full age) to set 

(z) Frosonna Nath Roy Cliowdry v. Afzolonnessa Begwn, I. L. 

4 Calc, 523 (c£. p, 525). 

(a) Saudut Alee Khan v. Khajah AUemoollah, S. D. A. 1853, 
p, 494: i FTosonuolcooTYiOtT JB'aTCbX v. QhowdvcG SajudooT Rnhynan^ S D. A* 
1853, p. 525. 

{h) Zallah Ratouth Lai v. Chadee Thithara, S. D. A, 1858, p. 312. 

(c) Sec. 7. See Rajnarain Deh Qhotodhry v. Kassee Chunder 
Oliuwdhry, lO B. L. B. 324. 

(d) kawal Syud Ashrufooddeen Alee Khan v. Mussumat Shama 
Soonderee Lasse^ S. B. A, 1853, p. 531. 

(e) Muihoora Loss v. Kanoo Beharee Singh^ 2\ W. B. 287. See 
also Sai Kesar v. Bat Ganga, 8 Bom. H. C. (A, O.'J.) 31 ; Kuvarji v. 
Moti LLaridasy L L. R. 3 Bom. 234, 
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the sale aside except on the terms of his refunding the 
amount actually received (f)* 

But a mortgage made without the sanction of the Court 
by a guardian who has obtained a certificate under Act 
XL of 1858 is, under section 23 of the Indian Contract Act, 
(Act IX of 1872) void a5 mfec, since its ^ o is of such 
a nature that if permitted it would defeat the provisions 
of section 18 of Act XL of 1858 (^), A minor cannot, 
therefore, ratify such a mortgage made by bis guardian (7^). 

One who purchases land from a minor is not, merely by 
virtue of his purchase, entitled to sue to set aside a mortgage 
previously made by the minor. Such a mortgage is to be 
deemed valid until avoided by some distinct act of the minor 
on Ha attaining majority (t). 

The powers of a guardian under the Mahomedan law 
would appear to be very similar to those of a Hindu 
guardian. Thus where the aunt of certain minors wdio was in 
possession of certain real property on her own account and 
on account of the minors, sold the property in good faith 
and for valuable consideration in order to liquidate ancestral 
debts and to meet pressing necessity for the benefit of the 
minors, it was held by the Allahabad High Court that under 
Mahomedan law, and according to justice, equity, and good 
conscience, the sales were binding on the minors (y). 

But it would seem that under Mahomedan law a guar- 
dian may sell the property of a minor where a very clear 


(/) Farati Chandra Pal v. Karunamayi Basi^ 7 B. L. E. 90 ; S. C. 
15 W. R. 268. 

{g) Chimman Singh v. Subran Kuar^ I. L. E. 2 AIL 902. 
iji) Mauji Bam v. Tara Singhy I* L. E. 3 AIL 852. 

(0 Sari Ram v. Jitan Ram^ 3 B. L. E. (A. 0, J.) 426 ; S. C. 12 

[j) Easain AU v. Mehdi Musmny I. L. R. 1 All. 533. 
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advantage is thereby to be gained for the minor, as well as 
when the case is one of urgent necessity (7c). 

Though a minor is incapable of executing a mortgage of 
his property so as to bind himself, he may apparently 
become a mortgagee, and the mortgagor cannot put forward 
the minority oi the mortgagee as a plea against the 
validity of the contract (7) . 

The principles applicable to alienations of the property of 
a ward by his guardian or manager are also generally appli- 
cable to alienations by an executor or manager appointed 
by the will of a Hindu or Mahomedan, which has not been 
proved under the Hindu Wills Act 1870 { 771 )^ or the Probate 
and Administration Act 1881 (n). 

The Hindu executor of a deceased Mahomedan borrowed 
money, to pay off a debt for which certain property belong- 
ing to the testator’s estate was about to be sold. As secu- 
rity for the money so borrowed, he gave a mortgage of 
certain property belonging to the estate. The mortgagee 
having sued on his mortgage bond, the parties beneficially 
interested disputed the mortgage on the ground that the 
loan was not necessary^ or contracted in order to save the 
estate, inasmuch as at the time it was made, a large amount 
of money was in the hands of the executor. It was held, 
on appeal to the High Court ( 0 ), that even if the executor 
had funds in hand with which he might have paid off the 
original debt without borrowing from the plaintiff, that 
ffict would not iuvalidate the plaintiff’s claim against the 
estate, unless there were good reason to infer that lie knew 

ijc) Mussamut Buhshan v. Mussamut Maldai Kooeri^ 3 B. L. E, 
(A. C, J.) 423. See also Tagore Law Lectures 1877 (Trevelyan) 341. 

(^) Behari Lai v, Beni Lalj I. L. E. 3 AIL 408 (of. p. 411), 

(m) Act XXI of 1870, 

(71) ActY of 1881, 

( 0 ) Ealee Narain Boy Chomdh^j v. Ram Coomav Chand^ W. B. 
1864, p. 09. 
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of these funds, or might have known of them if he had 
exercised ordinary diligence on the point 

In another case^, a mortgage granted by tlie executor of a 
Hindu was set aside and declared null and void as against 
tlie heirs (p). The exeeutoiv Doorgapersad, in borrowing the 
money and granting the mortgage, acted contrary to the pro- 
visions of the will of the testator : and the mortgagees in 
lending the money made no sutBoient inquiries as to the 
circumstauees under whielr the executor was contracting the 
loan. The Court said, — Under the will, Doorgapersad 
had no right to create this mortgage. Although Doorga- 
persad became the ^ attorney’ or executor under the will 
of Rajmohun (the testator) he had not, according to Hindu 
law, the same power over the estate of Rajmohun, mov- 
able and immovable, which an executor would have over 
leasehold estate according to English law. We think tliat 
according to Hjndu law, an attorney or executor under a 
will, has no greater power over immovable estate than a 
manager, — which, according to the decision of the Privy 
Council in the case of Himoomanpersaiid Fanday, is a limit- 
ed and qualified power. And further, we are of opinion 
that the general power of a manager under a will may be 
restricted by the will, and that the manager is bound to 
act according to the directions in the will. If, therefore, 
Doorgapersad had the power to mortgage for specific pur- 
poses, it would have been the duty of the lender to inquire 
into the circumstances under which the estate was about to 
be mortgaged, and whether the executor had authority 
under the will to effect such a mortgage’^ (q), 

( jp) Sreemuttj/ 'Deem Moyee JDosseev^ Tarachurn Coondoo Ohow- 
3 W. If* (Misc.) 7 (note). Sreemutty Bassee v. Tara- 

ehurn Ooondoo Qliowdry^ Bourke, 48 (Ap.). 

(^) And see also bvimati Jayhali Dehi v. SkihnatJi QTiattmyee^ 
2 B. h. E. (0. C. J.) 1 ; Goyalmram Mozoomdar v. MuddomuUy 
Guptee^ 14 B. L. E. 21 (cf. p. 46} :; Lalluhhai Bapuhliai v. Manhuvar- 
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An executor^ however, wlio has obtained probate, or an 
administrator who has gof; letters of administration with 
the will annexed, under the Probate and Administration Act 
(Act T of 1881) O’) has much larger powers than the ex- 
ecutor of the will of a Hindu or Mahomedan, who does not 
take the benefit of that Act, 

Under this Act the executor or administrator of a deceased 
Hindu, Mahomedan or Buddhist, or other person referred 
to ill the Act, is the legal representative of the deceased for 
all purposes, and all the property of the deceased person 
vests in him as such (s). He can dispose of the property 
of the deceased, either wholly or in part, in such manner as 
he thinks fit, but he must, except when specially exempted 
from the necessity of doing so by the Court w^hich granted 
the probate or letters of administration, first obtain the 
consent of the Court to the disposal (t). But nothing in 
the Act vests in an executor or administrator any property 
of a deceased person which would otherwise have passed by 

bai, I. L. E, 2 Bom, 388 (cf. p. 406) ; and Qhetty Qolum C&mora 
Vencatachella Reddy er v. Rajah Rungasawmy Streemiinth Jyengar 
BaJiadoort 8 Moore’s I. A. 319 (cP. p. 323). For the position of a de 
manager in a case in which probate is subsequently granted, 
see Frosunm Chunder BJiuttacharjee v. Kristo Chytunno Fal^ 
I. L. 11. 4 Calc. 342. 

(?») The provisions of this Act, so far as the powers of executors 
and administrators are concerned, are identical, save on the one point 
as to the necessity for obtaining the Court’s consent to alienations 
(see sec, 90 and note (t) kifra) with those conferred on executors and 
administrators with the will annexed under the provisions of the 
Hindu Wills Act (Act XXI of 1870) which this Act supersedes. 

{s) Act Y of 1881, s. 4. 

{t) Ib, s. 90. Under Act X of 1865, s. 269, which was made appli- 
cable to Hindu Wills by the Hindu Wills Act (Act XXI of 1870), no 
such consent was necessary. For the extent of the power to mortgage 
conferred on executors, by s. 269 of ActX of 1865, see Seale v* 
Brown. I. L. K. 1 All. 710. 
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siirvivorsliip to some other person (?i)j or valitktes any testa- 
mentary disposition which would otherwise have been invalid, 
or invalidates any such disposition wdiieh would otherwise 
have been valid or deprives any person of any right of 
maintenance to which he would otherwise liave been en- 
titled (v). 

According to the Mitakshara and Mithila law (t^?) the 
alienation of joint undivided property is invalid, without 
the assent of all the sharers, unless made Under such neces- 
sity or other special circumstances as make it binding on 
all the sharers. Thus a mortgage of joint pro})erty by 
three sharers, one of whom was a minor, was held bad as 
against tbe two adult proprietors as well as against the 
minor (ar). So also, a mortgage of joint property by the 
Jmrta elder brother) during the minority of a brother, or 
without the consent of those brothers who were of age (y ) : 
and by a father of a joint Hindu family during the 
minority of his sons, *or without their consent if of full 

( 2 /) Act V of 1881, see. 4. 

{v} Ibid. sec. 148. cf. Act XXI of 1870, sec. 3. 

(to) The Mithila law is very similar to the law of the Mitakshara — 
see Girdharee Lall v. Kantoo Lall, L. R. 1 I. A. 321 (cf. p. 329) ; 
B.C. 14 B. L. R. 187 (cf. p. 194) ; and for the purposes of this treatise, 
they are dealt wdth as being substantially the same. See also JBhug- 
ioandmi JDoohey v. Myna JBaee^ 11 Moore’s I. A. 487 (cf. p. 507.) 

{x) Mtissurntd Hoopla Y. liay ^eotee Humeen^ S. D. A. 1853, p, 
344. See also Kooldeep Narain Y. Rajhunsee k. 

p. 557 ; and Sheo Surnm Misser v. STieo Soha% 4 Sel. Rep. 158. 

(y) Doe d, JBrijogopee Dahee v. Seeboosoondery Dahee, Fulton’s Rep. 
368, note (a.) See also jSheo Persaud Jka v. Gunga MamJTia^ 5 W. R. 
221 ; Oazee Oalmd Bulcsh v. Bindoo BasMnee Dossee, 7 W. R. 298 ; 
Baboo Beer Kishore JSuhye Singh v. Baboo Bur Bulluh Narain Singh ^ 
7 W. R. 602. 

(c) Motee Lall v. Mitterjeet Sing'll^ 6 Sel. Rep. 71. See also MuBm- 
mut Roopna v. May Meoiee Mumeen, S. D, A. 1853, p. 344 ; Sita» 
nath Koer v. Land Mortgage Banh of India ^ I. L. R. 9 Cal6.* BSS 
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Under tlie head of alienations which are good because 
made from necessity may be ranked those made for the 
support of the family, for the services of religion (a), for 
the payment of Government revenue^ or for any ^ pressing 
need,’ Where decrees obtained by creditors were in ex- 
ecution against the father of a family/ and the ancestral 
property had been advertised for sale in satisfaction of these 
decrees, and the father had been fined and was in jail under 
a criminal .prosecution, it was considered that the neces- 
sity of the case justified an alienation of part of the pro- 
perty, in order to raise money to pay the fine imposed on 
the father, and to save the remainder of the estate from 
sale (5). But only so much of the property should be sold 
as is sufficient to meet the claim : and if a larger portion is 
sold, it must be shewn by the purchaser that the money re- 
quired to pay off the claim could not be raised otherwise (c),. 
This last rule, however, does not apply to cases in which 
the excess is comparatively small (d). Thus in one case 
the Privy Council said that it was not because there was a 
small portion which was not accounted for, that the son 
had a right to turn out the bond fide purchaser who gave 
value for the estate (^). 

In a case in which the ostensible purpose of the loan was 


(cf. p. 897), and compare the principles laid down in the judgment in 
Suraj Bunsi Koer v. Sheo Fersad Singh^ I. L. R, 5 Calc, 148 ; S. C, 
L, R. 6 I. A. -88. 

(а) See Gojpal Ohand Fande v. Baboo Kunwar Singh, 5 Sel, Rep. 24. 

(б) Luchmun Eoour V MudareeLall, S, D. A, K W. P. 1850, p.327, 
See also Eadhey v. Baboo Bhurtperskad, S. D. A. N. W”. P, 1851, 
p. 414. 

(c) Ameerut Misser y, Dabee Bersaud, S. D. A. 1861, vol. 1, p. 193. 

{d) Baboo LucJimeedhur Singh v. BIchal Ali, 8 W. R. 76. See also 
FhoolChund Ball v, Eughoobuns Suhaye, 9 W. R. 108. 

{e) Girdharee Lull v. Kantoo Ball, L, R. 1 L A. 321 (cf. p. 332) ; 
S. C. 14 B. L. R. 187 (cf. p. 197.) 
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to pay off Government revenue, the Court ruled tliafc in 
order to render such a loan binding* upon those who had 
reversionary interests in the property, it must be satis- 
factorily proved that the loan was at the time absolutely 
necessary from fiiiliire of the resources of the estate itself, 
and w-as not raised through the caprice or extravagance of 
the proprietor (/). Latterlj^, however, the general prin- 
ciples laid down in the case of Hunoomanpersaud Panda^ {g) 
have usually been acted on, and it has been held that where 
the debt has been contracted really under circumstances of 
pressure and for the benefit of the estate, the lender^s title 
is good and is not affected by the waste or mismanagement 
of the borrower (A). 

It has been held by the High Court at Madras that a 
mortgage of the family bouse made by the father, the 
managing member of a joint Hindu family, for the purpose 
of paying off a previous mortgage debt which had been 
incurred principally iu order to meet the expense of improv- 
ing the family house and for the purpose of completing those 
improvements, bound the sons of the mortgagor. Although 
it was not a matter of family necessity to improve the house, 
still the improvements had been made by the father in the 
hond fide exercise of his discretion and for the benefit of the 
estate, and the family had had the benefit (z). 

The High Court at Bombay has ruled that “ fomily neces- 
sity” is an expression that inust receive a reasonable construc- 
tion, and the head of the family and those dealing with him 

{f) JDmnoodur MoTiapattur v. Birjo Mohapattur, S. D. A. 1858, 

p. 802, 

{g) 6 Moore’s I. A. 393. 

(A) Beotaree Mahapattur v, Bamoodliw Maliapatkir^ S. D. A. 
1859, p. 1643. See also Singh V". Gobind A* 

1859, p. 376 ; Nitfer CTiunder Banerjee v. Guddadhur Mundle^ 3 

(i) Ratnam v. Govindarajulu^ I» Ir, R. 2 Mad. 339. 
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must, in the interest of the family itself, be supported in tran- 
snctioiis ^Yllich, though in themselves diminishing the estate, 
yet prevent or tend to prevent still greater losses. A reason- 
able latitude too must be allowed for the exercise of a mana- 
ger’s judgment; especially in the case of a hither, though this 
must not be extended so as to free the person dealing with 
him from tlie need of all precautions where a minor sou has 
an interest in the property (j). 

Many important cases bearing on this subject have been 
decided within the last few years, and the matter has been 
much discussed. 

According to the true notion of an undivided Hindu 
family, no individual member of a family, whilst it remains 
undivided, can predicate of the joint and undivided pro- 
perty that lie, any particular member, has a certain definite 
share. No individual member of an undivided family could 
go to the place of receipt of rent, and claim to take from 
the collector or receiver of the rents a certain definite share. 
The proceeds of undivided property must be brought, accord- 
ing to the theory of an undivided family, to the common 
chest or purse, and there dealt witli according to the modes 
of enjoyment of the members of an undivided family. But 
when the members of an undivided family agree among 
themselves with regard to particular property that it shall 
thenceforth be the subject of ownership in certain defined 
shares, then the character of undivided property and joint 
enjoyment is taken away from the subject-matter so agreed 
to be dealt with; and in the estate each member has 
thenceforth a definite and certain share, which he may claim 
the right to receive and to enjoy in severalty, although the 
pi’operty itself has not been actually severed and 
divided (/c). 

(j) Babaji Maliadaji v. KHshnaji JDevji, I, L. K. 2 Bom. 6G6. 

(k) See Appovier v. Eama Buhha Aiyan^ 11 Moore’s 1. A, 75 (cf. p. 
89). Compare also Bannoo v. Kashee Mam, I. L. R. 3 Calc, 315 ; 
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So long as a Hindu family tinder felie law of tbe Mitak- 
sliara is living in the joint enjoyment of the family pro- 
perty, without having come to an actual partition among 
themselves of that property, or an ascertainment and par- 
tition of their rights in it, so long no member of the family 
has, according to the strict theory of a joint and undivided 
Hindu family, any such separate proprietary right in the 
property as he can alienate or encumber. He has a pro- 
prietary right, but it lacks the incident of dominion (0* 
Under such circumstances, the property belongs to all the 
members of the family jointly, and no one of the individual 
members has any sliare in it which he can deal with as his 
own : and it can be mortgaged or sold only by the joint act 
of all the members, or by the hiirta or manager of the 
family in the event of there being such a ease of family 
necessity as will, in the eye of the law, invest the huHa with 
authority to alienate as the agent of all. A son acquires 
by birth a share equal to that of his father in ancestral 
property, and can during his father^s life compel a partition 
of such property : the father cannot alienate the property 
except for certain beneficial purposes, and the sou may sue 
to set aside alienations improperly made fw). 

But ancestral property which descends to a father under 
the Mitakshara law is not exempted from liability to pay 
his debts because a son is born to him. Unless the debt 

JKadha Churn Bass v. Krijpa Sindhu Dass^ I. L. E. 5 Gale. 474; Adi 
Beo Narain Singh v. Bukharan Singlh I. L. K. 5 All. 532. 

(1) Baldeo Bas y. Sham Lal^ I, L. E. 1 All. 77. 

(jn) Sadcibart Prasad. Sahu v. Foolbash Koer^ 3 B. L. E. (F. B.) 
31 ; Jlaja Ram Tetcary v. Litclimun Pershad, 8 W. E. 15 (F. B.) ; 
Modhoo Byal Singh y. Golhur Singh, 9 W. E. 511 (P. B.) ; iVahaheer 
Persad Y. Hamyad Singh, 12 B. L. E. 90 ; Jugdeep Narain Singh v. 
Beendial, 12 B. L. It. 100. See also Laljeet Singh y. Rajcoomar 
Singh, 12 B. L. B. 373 ; and Suraj Bunsi Koer t. Shea Persad Singh, 
I. L. E. 8 Calc. 148 (of. p, 166 ) ; S A L. B. 6 I. A. 88 (cf. p, 102). , 
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is of such a nature that the son is under no obligation to 
pay it, the discharge of it, even though it affected ancestral 
estate, would still be an act of pious duty in the son. 
The freedom of the son from the obligation to discharge 
the father^s debt has respect to the nature of the debt, and 
not to the nature of the estate, whether ancestral or acquired, 
by the creator of the debt. It being a pious duty on the 
part of the son to pay his flither’s debts, the ancestral pro- 
perty, in which the son, as the son of his father, acquires 
an interest by birth, is liable to the father^s debts. Farther 
the obligation of a son to pay his fiither^s debts, unless 
contracted for an immoral purpose, affords of itself a 
sufficient answer to a suit brought by a son either to 
impeach sales by private contract for the purpose of raising 
money in order to satisfy pre-existing debts, or to recover 
property sold in execution of decrees of Court. And there- 
fore where joint ancestral property has passed out of a 
joint family, either under a conveyance executed by a 
father in consideration of au antecedent debt, or in order 
to raise money to pay off an antecedent debt, or under 
a sale in execution of a decree for the father’s debt, his 
sons, by reason of their duty to pay their father’s debts, 
cannot recover that property, unless they show that the 
debts were contracted for immoral purposes, and that the 
purchasers had notice that they were so contracted (n). 

Thougli these rulings have been adopted and followed in 
numerous cases from all the Presidencies (o), there has been 

[n) Suraj 3iinsi Koer v. SJieo Fersad Shigh^ I. L. R. 5 Calc. 148 
(cf. p. 171) ; S.O. L. R. 6 1. A. 88 (cf. p. 106), explaining and affirming 
Glrdharee Lall v. Kantoo Lall, L. R. 1 L A. 321 ; S.C. 14 J3. L. 
R. 187. 

(o) For some of them see Muddiin Gopal Lall v. Mussamut Goto- 
rimhutip, 15 B. L. R. 264 ; Budree Lall v. Kantee Lall, 23 W. R. 260 ; 
Mussamiit Anooragee Eooer v. Mussamut Bhvgohutty Kooer, 25 W. R. 
148 ; Bam Balmy Singhv. Mdhdbeer Fersliad, 25 AV. R, 185 ; Mussamut 
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mocli discussion, and some conflict of opinion on various 
points connected with their application* It would be 
beyond the scope of this work to attempt to consider and 
distinguish between these cases. The subject will be 
found discussed in Mr. Mayne^s treatise on Hindu 

Law and Usage (p), where it is observed {q) that 
it must be owned that the principle of the Mitak- 
shara that sons have a right to control their father in the 
alienation of the family property is almost nullified by 
the other principle that they are bound after his death to 
pay his debts, even though contracted without necessity, 
and by the logical extension of that principle, recently laid 
down by the Privy Council, that the father is entitled to 
sell the family property in order to pay off his own debts, 

Onmihoomma v. Puresmm, Narain Singh, 25 W. K. 202 ; Shah Wq^’ed 
Hossem v. Bahoo Nanhoo Singh, 25 W. B. 311 ; LucJimi Dai Koori 
V. Asman Singh, 1. L. B. 2 Calc. 213; Adurmoni Deyi y. Ohowdhry 
Sib Narain Kur, I. L, B. 3 Calc. 1 ; Luchmun Bass v. Giridhur 
Chowdhry^ 1 L, R, 5 Calc. 855 (F. B.) ; Gohurdhon Zall Y, lSinges- 
Bur Butt I. L. B. 7 Calc. 52 ; Gunga Prosad v. Ajudhia 

P er shad Sing h^ L L. R. 8 Q^\c, IZl \ Barsu Pandey x, Biharmajit 
1. L. R. 3 All 125 ; Ponnappa Fillai y* Pa 2 >;pnvayyangar, I. L, 
B. 4 Mad. 1 (P. B.) ; Gangulu v. Ancha Bapulu, 1. L, R. 4 Mad, 
73 (F. B,), affirmed by the Privy Council in MuUayan Ohetti r. 
Sangili Tim Pandin Chianatambiar, Zamindar of Sivagiri, L Ij. R, 6 
Mad. 1 (P. 0.); Sitar'amasami v. Midatana, I. L. B. 6 Mad. 400; 
Arunachala Qhetti v. Munisami Mudali, I. L. R. 7 Mad, 39 ; Naray- 
anacharya v. Narso Krishna^ I. L. R. 1 Bom, 262 ; LaJcshman 
Ramachandra JobM v, Satyahhamahaij 1. L. R. 2 Bom, 494 (cf. p, 
498) ; Kastur Bliavani v. Appa, 1. L. R. 5 Bom. 621 ; Sada&hip 
Blnhar Joshi v. Binkar Narayan Joshi, I. L. R. 6 Bom. 520 ; Fafhir- 
chand Motichand v. Motichand Hurruckchand, I. L. R. 7 Bom. 438 
(cf. p. 440). The later cases are mainly concerned in reconciling the 
decision of the Privy Council in the case of Demdyal Lai v. Jugdeep 
Narain Singh^ I. L. B. 3 Calc. 198 with the other oases. 

(p) 3rd Edition, paras. 280A to 280B and 302, 

( 5 ^) Para. 302, 
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whicli were not contracted for the benefit of the family, bnt 
which the sous would be under a moral obligation to 
discharge/^ 

According to the Mitakshara, a son cannot prevent his 
father from alienating property which the latter has inherit- 
ed collaterally. The restriction upon the father’s power 
applies only to property which has come from the grand- 
father (father’s father) (r). And under the law which 
prevails in the Mithila country^ — probably also under the 
Mitakshara^ — the father may at his pleasure alienate or 
dispose of self-acquired property (s). 

Although it may not be necessary for the mortgagee or 
purchaser to see to the application of the money paid by 
him, still it is necessary for him to make due inquiry as to 
the necessity to borrow or sell (t). 

Where, therefore, a father of a joint Hindu family, sold 
the ancestral property, during the minority of his sou, in 
order to raise money for immoral purposes, and the pur- 
chaser, though he acted in good faith and gave value for the 
property, did not make reasonable inquiry as to the cir- 
cumstances under which the sale was being made, it was 
held by a majority of a Full Bench of the Allahabad High 
Court that the sale was not valid even to the extent of the 
father’s share (w) . 

When ancestral joint property is put up for sale in exe- 
cution of a decree of Coui't, the purchaser under the execu- 

(r) Bahoo Nund Ooomar Ball v. Moidvie Bazeeooddeen Sossein^ 10 
B. L. E. 183. 

(5) Maja Bishen PerJcash Namin Singh v, Bawa Misser, 12 
B. L. R. 430 (P. C.) ; Muddun Gofal Thahoor v. Ram JBuhsh Pandey^ 
6 W. B, 71 ; Sital v. Madlio^ 1. L. -E. lAlL 394 8ee also Gunga 
Prosad v. Ajudkta Pershad L L. E. 8 Calc. 131. 

(t) Mussamut Nowruttun Kooqt v. Baboo Gouree Butt Singhs 6 
W. E. 193. 

(u) Ohamaili Kuar v, Bam Prasadj I L. E. 2 AIL 267 (F. B.) 
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tJon is nofc bound to go back beyond the decree in order to 
ascertain whether the Court was right in giving the decree^ 
or having given it, in putting up the property for sale 
under an execution upon it. The purchaser need only 
satisfy himself that there is a decree against certain defen- 
dants, which is binding on them, and that the property sold 
is property liable to satisfy the decree. Having inquired 
into that, and having 6072a iide purchased the estate under the 
execution, his title is good {^)\ 

And the principle of this decision has been affirmed by 
the Privy Council in a more recent case, in which it was 
held that the purchasers of joint ancestral property under a 
sale in execution of a decree for the father’s debt, being 
strangers to the suit, if they have not notice that the debt 
was contracted for immoral purposes, are not bound to make 
inquiry beyond what appears on the ffice of the proceed- 
ings (74?). 

But a decree-holder, who purchases in execution of his 
own decree, cannot be considered to be in the favorable 
position of a purchaser for valuable consideration without 
notice 

There have been several, at first sight conflicting, deci- 
sions of the Privy Council on the subject of the extent to 
which a decree obtained against the father or other member 
of a joint famil}" will benefit the person who relies on it. The 
ruling of that tribunal in Muddun Tkahoor v. Karitoo 

{v) Girdharee Lall v. Kaiitoo Lall^ L. E. 1 I. A. 321 (c£. p. .834) ; 
S.C. 14 B. L. R. 187 (cf. p, 199). 

(to) Suraj Btmsi Koer v. Blieo Tersad Singh, I. L. R. 5 Calc. 148 ; 
S.C. L. E. 6 I. A. 88. See also Swasanhara Mudali v, Farvati Anni, 
I. L. R. 4 Alacl. 96 (F. B.) See also many of the cases cited above in 
note ( 0 ) page 56 Bupra. 

(a?) Ramphul SmgJi v. Deg I^arain Singh, L L. R. 8 Calc. 517 
(cl p. 522), following Gonesh Fandey v, Fabee Foyal Bingh, 
5 0. L.R. 36. 
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Lall {y) clearly established the proposition that a decree^ 
properly obtained against the father of a joint family, can 
be executed by sale of the ancestral estate, and the interest 
of the sons as well as of the father will be bound by it. 
But in the later case of Ihendyal Lai v. Jugdeep Naram 
Singh (z) the Judicial Committee made certain observations, 
which would at first sight seem to lay down principles 
inconsistent with those on which its previous ruling was 
based. 

This w^as a case in which a son sued to recover possession 
of a certain share of the family property which had been 
purchased by the defendant Jugdeep Narain Singh at an 
execution sale under a decree on a bond given to him by the 
plaintift^s father, and the Judicial Committee observed that, 
^‘whatever may have been Ihe nature of the debt, the 
purchaser cannot be taken to have acquired by the execu- 
tion sale more than the right, title and interest of the 
judgment-debtor. If he had sought to go further, and 
enforce his debt against the whole property, and the 
co-sharers therein, who were not parties to the bond, he 
ought to have framed his suit accordingly, and have made 
these co-sharers parties to it. By the proceedings which he 
took he could not get more than what was seized and sold in 
execution, viz., the right, title and interest of the father/^(a) 
However, in the later case of Suraj Burnt Koer v. Shea 
Persad Singh {b), the Privy Council re-affirmed the prin- 
ciple laid down by it in Muddun Thalcoor^s case, (c) whilst 
m the still later case of Bissessur Lall Sa/ioo v. Maharajah 
Zuchmessur Singh (<?), it applied the same principle to 

{y) L. B. 1 1. A, 3B3 ; S O 14 B. L. K. 187. ; 

{z) 1, L. R. 3 Calc. 198. 

{a) (cf. p. 204). 

{h) I. L. B. 5 Calc. 148 ; S.C. L. B. 6 I. A. 88. 
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the case of any member, and not merely the father, of a 
joint family who is sued for a family debt, for it held 
that, where decrees had been obtained against a member of 
a joint Hindu family as heir of his grand-father to recover a 
family debt, the entire family property was saleable under 
these decrees. 

These cases have been the subject of much comment, and 
considerable difHculty has been felt, especially at Calcutta (^), 
as to how the decision in DeendyaVs case is to be harmonized 
with the other rulings above referred to. But as observed 
in a late Bombay case (/) the tendency of recent judgments 
has been to consider whether it was intended to sue the father 
in his representative capacity or not; and if such was the 
intention, to bold the son^s interest bound, though the decree 
have been made against the father alone, and only his right, 
title and interest expressly specified as sold in execution.” And 
in a very recent Calcutta ease {g) O’Kinealy, J., in delivering 
judgment, stated the law in the following general terms (/i ) : — 
^'When one member of a Mitakshara family contracts a 

(e) See Fursid Narain Sing v. Hmiooman Sahag^ I. L. R. 5 Calc. 
645 ; LueTiman Dass v. Giridhur Qhowdhry^ I. L. K. 5 Calc. 855 
(F. B.) ; Laljee Sahoy v. Falceer Chand.l. L. R, 6 Calc. 135 ; Ujpooroop 
Tewary v, Lalla Bandhjee Suhay, 1. L. B. 6 Calc. 749 ; Ramphul Singh 
V. Deg Barain Singh^ L L. R. 8 Calc. 517. 

(/) Fen Latham, J., in Fahirchand Moticliand v. Moticliand Rut- 
ruchchand^ I. L. R. 7 Bom. 438 (cf. p. 445) ; and see JJmhica Fi'osad 
Teioary v. Bam SaJiay Loll^ I. L. R. 8 Calc. 898 ; Sheo Prosad v, 
Jung Baliadoo}\ I. L. B. 9 Calc. 389 ; Bat?idut Sing v. Mahendur 
Prasad^ I. L. B. 9 Calc. 452 ; Baso Rooer v. Hurry Dass^ I. L. B. 9 
Calc. 495. 

{g) Jumoona Persad Singh v. Dig Narain Singh^ I. L. R. 10 Calc. 1. 

(h) Ibid, cf . p. 7. It is to be noted, however, that this suit was one 
by a son to obtain possession of certain property sold in execution of a 
decree against his father. The statement of the law made by 
O’Kinealy, J was therefore wider than was needed for the decision 
of the case before the Court. 
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debfc^ wliich is binding not only on the person executing the 
contract, but on the other members of the joint ftimily to 
which he belongs, the creditor may deal with them in either 
of two ways. He may elect to treat the debt as a personal 
debt, and confine his suit to the person who actually con- 
tracted it. In such a suit he obtains, and only obtains, a 
mere personal decree not binding on the fiimily, and in 
execution of the decree he merely sells the right, title and 
interest of the debtor, which in this case is the person who 
actually borro^ved the money. Or he may treat the bor- 
rower as acting for the family, sue him as representing the 
joint family, and when he has obtained a decree against 
the borrower in that capacity, proceed to sell the right, title 
and interest of the judgment-debtors, i.e.^ all the members 
of the joint family or any of them. DeendyaVa case is an 
example of the one kind of case, and Bissessur Lall SaJioo v. 
Maharaja Luchmessur Singh («) is an example of the other. 

In the N. W- P. a Full Bench has distinguished be- 
tween DeendyaVs case and that of Bissessur Lai Sahoo v. 
Maharaja Luchnesstir Singliy and held, that the latter decision 
is an authority for holding that when a suit is brought to re- 
cover a family debt against a member of a joint Hindu family, 
it may be assumed that the defendant is sued as the represen- 
tative of the family, and also for holding that, when looking 
at the substance of the cases and the decrees, the latter are 
substantially decrees in respect of a joint debt of the family? 
and against the representatives of the family, they may be 
properly executed against the family property. In each case 
the Court has to ascertain what the intention and operation 
of the decree and execution proceedings substantially are, and 
to give effect to them {j), 

(i) L B. 6 I. m 

(y) Bam Narain Lai V, Bhawani Prasad^ L L. E. 3 All. 443 ; 
followed in Phul Gliand v. Man 8mg7i^ I, L, R. 4 All. 309 ; Find 
Ohand v. LacJinii CJiand^ I. L. R, 4 AIL 486 ; compare also the fob 
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In tbe Madras Presidency it has been ruled that, where there 
has been a decree against the father for debt, and the right, 
title and interest of the father in ancestral property has been 
sold under the decree, and the purchaser has been placed in 
possession of the entire mass of the property advertised for 
sale in place of the mere interest of the judgment-debtor in 
the property, which was all that was advertised to be sold, 
a son desiring to obtain his share in the property, which by 
an error in execution lias thus got into the hands of the 
purchaser, cannot avail himself of the decision of the Judicial 
Committee in Beendyal Lai r, Jugdeep Narain SmgTi and 
is not entitled to recover his share unless he can shew that the 
debt for which a decree was obtained against the father 
without joining the son was an illegal or immoral debt (Z)y 
But a different rule would seem to prevail, when the decree 
has been against a simple coparcener, and not a father (wz). 

In Bombay it has been held, that though there may- be 
some difficulty iu reconciling the view expressed in 

lowing earlier cases in which the same principles were apparently recog- 
nized, Bern Singh v. Itam Manohar^ I. L. R. 2 All. 746 ; Biha Singh 
V, LacJiman SingJt^ L L. R. 2 Ail. 800 ; Mam ^cvah Das v. Maglmbar 
Mai, I. L. R. 3 AIL 72 ; Madha Kislien Man v. Baclihaman) I, L. R. 
3 All. 118 ; Gaya Bln v. Maj Bansi Knar, I. L. R. 3 AIL 191 ; and 
Banliah Joti v. Jaimangal Oliatihey, I. L. R. 3 All. 294. 

(h) L. R. 4 I. A, 247 ; S.O. I. L. R. 3 Calc. 198. 

(^) Per Innes, J., in Valliyammal v. Katha Qlieiti, I. L. R. 5 Mad, 
61, explaining Fonnappa Fillai v. Fappuvayyangar, 1. L. R. 4 
Mad. 1 (R B.). See also Gopalasami Fillai y. Qliohalingam Pillai, 
I. L. R. 4 Mad. 320 ; Srinwasa Nayuclii, v. Yelaya Nayudu, I. L. R, 
5 Mad. 251 ; but compare Venlcatasami Naih v. Kuppaiyan, I. L. E. 
1 Mad. 354; Suhhayyan v. Muppa Nagasami Ayyan, I. L. R^ 
G Mud. 155. 

(w) See Annngam Fillai v. Sahapatlii Padiaclii, I. L. R. 6 Mad 
12 ; Siihramaniy ayyan Y. Suhramaniy ayyan, I. L, R. 5 Mad, 125 
(F. B.) ; Basaradhi MavuloY. JoddumoniManulo, I. R. 5 Mad. 193 ; 
compare also Baravana Temn v. MuUayi Ammal, 6 Mad. H. 0. 371 
(cf. p. 386) ; Par&yasamy y, Saluchai T&oar, 8 Mad. H, C. 157. , 
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DeendyaVs case as to tbe effect of the sale of a father’s 
right, title and interest with the decision of the Judicial 
Committee in Girdharee LalVs case, there has never been 
any difference of opinion as to the effect of a sale under a 
decree obtained against the manager of a Hindu undivided 
family alone, when that manager is not the father of the 
other co-sharer or co-sharers. In such a case the purchaser 
cannot get more than was seized, and sold in execution, 
namely, the right, title and interest of the co-sharer against 
whom the decree was obtained («) . 

Where money was borrowed by a near relative of a joint 
Hindu family (holding part of the ancestral property and 
appearing before the world as a coparcener of the family), 
to pay a bond fide ancestral debt, the loan was held to be a 
family debt, not merely a debt for which the borrower was 
personally liable (o). 

Those who dispute a conveyance of this kind, can do so 
only by bringing a suit to have it declared illegal and void, 
on the ground of the property being ancestral : and a suit, 
brought by sons in their father’s lifetime, for possession as 
proprietors on account of illegal alienation by their father, 
will not be entertained. A son^s proprietary right in 
ancestral property was formerly held not to arise until 
after the death of his father (p), unless the father had ex- 
pressly relinquished his rights (j). Subsequently when, 

(n) Maruti Narayan v. Lilachand^ I. L. R. 6 Bom. 564 ; KUan- 
sing Jivansing Pardesi v. Moreshwar Vishnu Joshi, I . L. H. 7 Bom. 91, 

(o) Buldeo Pam Tewaree v, Somessur Pauray^ 7 W. R. 490. 

(j)) Peer PuJcsh Khan v. Pam Dass. S, D, A. (N. W. P.) 1852 p» 
311 ; Pursun Sahoo v, Bamdeen Lall^ S, D, A. (N. W. P.) 1852, p, 365 ; 
Badhey v. Baboo Bhurt^ersTiad, S. D. A. (N, W. P.) 1851, p. 414 ; 
Bamdyalnarain Singh v, Syud Joolfeekur Hosein^ S. D. A. 1851, 
p, 352 ; Petition No. 426 of 1855, S. D, A. 1857, p. 67 ] Ohutter Dharee 
Jhal v% Bikaoo Lal^ S. D, A. 1850, p. 282, 

(g) Byram Bing v. Seebsehai Sing^ 6 Sel. Rep, 65. 
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as has been sliewn^ it was decided that according to the 
Mitaksliara law, a son acquires by birth a right in ancestral 
property, and can during his father^s lifetime compel a 
partition of such property, it was held that the cause of 
action to the son accrues when the purchaser takes posses- 
sion, — that a new cause of action does not upon the subse- 
quent birth of a younger brother accrue either to the elder 
brother alone, or to him and the younger brother jointly, — 
and that a son cannot set aside alienations made before his 
birth (r). 

But under the present law of Limitation' ( 5 ), a suit by a 
Hindu governed by the Mitaksliara law to set aside his 
father’s alienation of ancestral property must be instituted 
within twelve years from the date of the alienation. 

In the case of Hindus of the Bengal School, ie., who 
are governed by the law* of the Dyabhaga, the son does 
not on birth acquire any interest in ancestral property held 
by the father. The father can dispose of his property, whe- 
ther ancestol or self-acquired, at his pleasure. The son’s 
interest in the property does not accrue till the death of 
the hither : and therefore a suit by a son to set aside an 
alienation of ancestral property made by his father cannot be 
maintained (t ) . 

The members of a joint Hindu family (Bengal School) 
agreed among themselves not Jo partition their estate, and 
that it should continue in one joint undivided occupation as 
at present/’ It was held that this agreement did not prevent 
a co-parcener from alienating his share : and that a purchaser, 

(r) Maja Mam Ternary v. Luchmn Pershad, 8 W. B. 15 (F.B.) and 
the cases referred to a^ite pp. 55, 56, notes (m), (n ) and ( 0 ). 

(s) Act XV of 1877 , Sell. 2, Art. 126 ; for the period of limitation, 
when the son is a minor at the date of the alienation, see JRamphul 
Singh v. Deg Narain Singly I. L. R. 8 Calc. 617. 

(t) For this reason no doubt Art. 126 of Sch. 11 of Act IX of 
1871, has not been reproduced in Sch, II, of Act XV of 1877. 
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at a sale in execution of a decree, of tlie share of one of the 
contracting parties, was not bound by the agreement (u). 

The Icurta or manager of a joint Hindu famil}?- may havepower 
to mortgage the whole estate under certain circumstances. But 
he has not power to mortgage the share of one of the coparceners 
in order to pay off liabilities of that individual coparcener (t;). 

The power of a manager to carry on a family trade 
necessarily implies a power to pledge the property and credit 
of the family for the ordinary purposes of that trade (w). 
Therefore a mortgage of joint family property made by the 
managing member of a joint family, in order to obtain an 
advance necessary for the purposes of the family business, 
is binding on all the members of the partnership whether 
they be adults or minors (^). 

The principles applicable to alienations by the manager of 
a joint Hindu family would seem to govern also th’e case 
of the holder of an impartible estate, when it is joint pro- 
perty, though their application is necessarily diflPerent. 

(w) Anand Chandra Ghose v. Franlclsto Dutt^ 3 B. L. E. (o. c. j.) 
14 ; Itamdhone Ghose v. Anund Chnnder Qhose^ 2 Hyde 97. 

(?;) Gopalnarain MozoomdarY, MuddomuUy Guptee^li 'B.lj.'R. 
21 (cf. p. 51), 

{w) Ramlal TJiahursidas v. Laclimicliand Muniranij 1 Bom. H. G. 
App. 51. 

(£c) Bemola Dossee Yn Mohun ^ossee, I. L. R. 5 Calc. 792. See also 
TrinibaJc Anant v. Gopalshet Af. Mahadu^ 1 Bom. H. C. (a. c. j,) 27 ; 
Johurra Bibee v. Sreegopal Misser, I. L. R. 1 Calc. 470 ; Sham Narain 
Singh v. JRughoohurdyal, I. L. R. 3 Calc. 508. A different rale would 
seem to prevail incases to which English law is applicable; see 
Harrison v. The Delhi and London Bank^ I. L. R. 4 All. 437 (cf. p. 
459), and the remarks of Wilson, J., in Bemola Dossee v. Mohun 
Dossee, I. L. R. 5 Calc. 792 (cf. p. 798). But see the opinion 
expressed by Mr. Justice Bindley as to the power of a partner to 
make an equitable mortgage, which is quoted approvingly by Garth, 
^ O.J., in the same case at pp. 804 seg', though it is opposed to the 
view adopted in Fisher on Mortgage, 3rd ed., p. 300, 
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It has been held that the liolder for the time being of such 
an estate, though he is the absolute ownerj has only a life 
interest, and therefore his acts or alienations are good for his 
life only, and not beyond it. At liis death they are voidable 
at the option of his successor if made without consent or 
without necessity (y). A different rule was, however, laid 
down by the Privy Councilin a late ease which came up from 
Ohutia Nagpur in the Bengal Presidency. It was there held 
that the owner of an estate whiGh descends as an impartible 
inheritance is not, by reason of its impartibility, restricted 
to making grants or gifts enuring only for his life. The. 
power of alienation resting upon the general law, inaliena- 
bilit}’', if existing, must depend upon family custom in this 
respect, and of such custom proof is required (z). But this 
ruling would seem to be applicable only where the parties are 
subject to the Dayabliaga, and a Division Bench of the 
Allahabad High Court has recently declined to follow it in a 
case where the Mitakshara was the law of the parties (^^). 

Where a son sues to recover property sold by his father 
on the ground that the sale was made under such circum- 
stances as not to be binding on him, if it is proved to the 
satisfaction of the Court that the purchase -money was car- 
ried to the assets of the joint estate, and that the son had 

( 2 /) Gavuridevamma Gam v. Mamandora Garu, 6 Mad. IL C. 93 
(cf . p. 105) ; Kotta Eamasami Qliettl v, Bangari Seshama NayanivarUt 
I. L. R. 3 Mad. 145 (cf. p, 150) ; Mana Yikraman v. Sundaran 
Pattar^ I. L. R. 4 Mad. 148 (cf, p. 149) ; Bliavanamma v. Eamasami, 
I. L. R. 4 Mad. 193 (cf, p. 1^1) \ Narag anti Mhammagam v. Ymka- 
iaclialapati JSfayanivaru, I. L. R. 4 Mad. 250 (cf. p. 266) ; for the 
powers of the Karnamn oi sl Malahav Tanvad to grant the mortgages 
known as kanoms and oUis, see Tod v. F, P\ Kunliamod Hajee, 
L L. E. 3 Mad. 169 (cf, p. 175). 

(is) Eaja Udaya Aditya Deh y, Jadah Lai Aditya Deh^ I. L. E. 
8 Calc. 199 ; S. C. E. R. 8 I. A. 248 ; see also Anund Lai Singh Deo 
V. Maharaja BheraJ Ourood Narayun Den, 5 Moore’s I. A. 82. 

(a) Bliawanl Gkniam v. Deo Ec0 Kuari, I. L. U. 5 All. 542. 
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the benefit of his share of it, the son cannot recover his 
share of the estate without refunding his share of the pur- 
chase-money. So, if it were proved that the sale was effected 
for the purpose of paying off a valid incuinbrance on the 
estate, which was binding upon the son, and the purchase 
money was applied in freeing the estate from this incum™ 
brance, the purchaser would be entitled to stand in the place of 
the incumbrancer, notwithstanding the incumbrance might he 
such that the incumbrancer could not compel the immediate 
discharge of it : and the decree for the recovery by the son of 
the ancestral property or of his share in it, as the case might 
be, would be to hold it subject to the incumbrance (&). 

Where money has been advanced in good faith on a sale 
or mortgage which is subsequently set aside at the snit of a 
member of the joint family, the purchaser or mortgagee is 
usually deemed to be entitled in equity to a declaration that 
the property, the sale or mortgage of which is set aside, 
—or the share ill it belonging to those who have received 
the benefit of his mqney, — shall remain charged with the re- 
payment of the money paid, by him. Where a father and 
his two sons, of whom one was a minor, owned certain an- 
cestral property, the father borrowed Rs. 3,000 and gave 
a bond for it. Being afterwards sued on the bond, a decree 
was passed against him. Under that decree, the ancestral 
property was , attached and sold, and the holder of the bond 
was the purchaser. The two sons then sued to set aside the 
execution sale and to recover possession, on the ground of 
no assent and no legal necessity. It was proved that there 
was no legal necessity for the loan, but that it was made 
with the consent of the son who had attained majority. The 
Court, in the interest of the minor, set aside the execution sale 
altogether : and ordered that the property should be restored 

(b) Modhoo Dyal Singh v. Golbw-* Singh, 9 W. E. 611. See also 
Baboo Bam v* Gajadhur Singh, W. P. (Agra) H. C. (F, B.) 86 \ 
Oomedee v. Qheda Lall, % N. W. P. (Agra) H. C., 264. 
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to the two sons for the joint family. But the decree 
also declared tliatj on recovei'y, the property should be held 
in defined shares, i.e.^ one-third by the father, one-third by 
the elder son, and the remaining one-third by the minor: 
and that the shares of the father and of the elder son should 
be jointly and severally subject to the lien of the lender and 
])iirchaser for the repayment of Bs. S^OOQ and interest (e). 

On the necessity for a part only of the loan being estab- 
lished, the Court may order that the deed be set aside, and 
that the plaintiff do recover possession, upon his paying 
the amount taken up for purposes authorised by law, or that 
the deed be set aside only in proportion {cl). 

It bas heen ruled by a Full Bench of the Madras High 
Court that there is no legal presumption that a sale by a 
Hindu father is valid until the contrary is shewn. Where 
therefore a suit is brought against the father of an undivided 
Hindu family having an infant son for the specific perfor- 
mance of a contract to sell land, presumably ancestral, the 
Court, having thereby notice that the veudor^s powers can 
be exercised without a breach of trust only whca^e there 
exists a necessity sufficient in law to justify the sale, 
and that the infant son is entitled to interdict the sale, is 
bound to require the plaintiff to give some proof of the 
necessity for the sale (e). 

In the Courts of the Madras and Bombay Presidencies, 
where for the most part the law of the Mitakshara 
prevails, it is held (contrary to the rule which prevails on 
this side of India) that one of several co-parceners in a 

(g) Mahabeev Fersad v. Ramyad Smgh^ 12 B. L. B. 90. See ante 
pp. 46-48 as to the case of minors. 

(d) Bajaram Temari v. Lachman Prasad^ 4 B. L. E. (a. c. ].) 118 
(cf. p. 127). 

(e) Gurusami Sastrial v. GanapatMa Pilla% I. L. E. 5 Mad. 

337. The principle of this decisioa would. appear to be ecxually appli- 
cable in the case of a mortgage, ' ^ , 
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Hindu undivided family may, without the assent of his 
co-parceners, sellj mortgage or otherwise alienate for valuable 
consideration, his share in the undivided family estate (/), 
A managing co-parceneiv a father, cannot, however, 
alienate or charge the share of a minor co-parcener in ancestral 
property except for the purpose of providing for some family 
need, or for the clear benefit of the joint estate {g}. 

But a share in the undivided estate of a Hindu family may 
as well in Bengal and the N. W. P. as in Madras and 
Bombay be taken in execution under a judgment against 
tbe co-parcener to whom such share belongs, at the suit of 
his personal creditor, and the purchaser at such a sale acquires 
the right to compel a partition as against the other co-sharers 
which the judgment-debtor formerly possessed (A)* 

(/) Vasudev Bliat v. Venhatesh Sanhhav^ 10 Bom. H 0, 139, (in 
which all the authorities are referred to by WeBtropf^ C.J.) ; Falcirapa 
Fin Satyupa v. Chanapa Bin CTianmalapa, 10 jBom. H. 0. 162 ; 
Virasvami Gramini v. Agyasmmi Gramini, 1 Mad. H. 0. 471; 
Palanivelappa Kaimdan v. Mannafu NaihaUi 2 Mad. H. C. 416 ; 
J. Bayac^arlu v. /. F. Venhatavamaniah^ 4 Mad. H. C. 60; Yeheya-^ 
mian v. Agniswaricm, 4 Mad. H. C. 307. See ako Lahshnan Bada 
Naih V. Bamchandra Bada JNaihj I, L. R. 5 Bom. 48, as to aliena- 
tions by gift or will. For the contrary law in Bengal and the N. "W. P. 
see Beendyal Lai v. Jugdeep Narain Singh, I. L. R. 3 Calc. 198 (cf. 
p, 205); S.C. L. R. 4 I. A. 247 (cf. p. 251) ; Sm^aj JBtmsi KoerY, 
Sheo Persad Singh, I. L. R. 5 Calc. 148 (cf . p. 166) ; S.C. L. R. 6 1. A. 
88 (cf. p. 101) ; Sadahart Prasad Sahu v. Foolhash Koer, ^ B. L K. 
(F, B.) 31 ; Ohamaili Kuar v. Eam Prasad, I. L. R. 2 AIL 267 ; Bama 
Nand Singh Y, Gohind Singh, Y L.F. h Mi, 

{g) Saravana Temn y, Muttayi Ammal, ^ 
see this case as to the onus of proof of necessity, and honafides, 

(h) See in addition to the Privy Cpnncil cases above cited, Jallidar 
Singh v. Bam Lall, I. L. R. 4 Calc. 723 ; Eai Narain Dass v. Noionit 
JLal, I. L. R. 4 Calc. 809 ; Biha Singh v. Laohman Singh, I. L. R. 
2 All. 800 ; Jogul Kishore y, SUh Sahai, I. L. R. 5 All. 430 ; Balaji 
Anant EajadiJcsha v. Ganesk Janardan Eamati, I. L. R. 6 Bom. 
499. 
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lu Bengal^ a Hindu widow wlio has succeeded as 
heiress to the property of her deceased husband^ cannot 
under the law of the Dy abhagaj and throughout India 
generally, a childless Hindu widow who has succeeded 
as heiress of her husband to p,i’operfey of which he died 
solely possessed cannot, under the law of the Mitakshara, 
make a mortgage or sale which will be valid after her 
death, of any portion of such property, except when the 
sale or mortgage is made on account of some necessity, as 
the providing for her own maintenance, or of some indis- 
pensable duty connected with her husband, such as the pay- 
ment of his debts or acts designed for his spiritual beneSt. 
In the Calcutta Sadder Court a mortgage by a Hindu 
widow was at one time held to be absolutely invalid, if 
not proved by the mortgagee to have been incurred for the 
purposes of her necessary maintenance, or for some indispen- 
sable duty (i). But the rule thus laid down went too far. 

There has been much discussion and some variety of 
decision on the question of the exact nature of a Hindu 
widow’s estate, and the extent of her powers to deal with 
it. Latterly, however, the principles laid down in the case 
of Hunoomanpei'saud Pmidap (^') have been applied to 
Hindu widows, whose power of dealing with the property of 
their deceased husbands in many respects resembles the power 
of the manager for a minor to deal with the property of the 
miner. The rule may be said now to be, that one, who lends 
money to a Hindu widow on mortgage of property belong- 
ing to her deceased Imsband^s estate, is bound to inquire into 


(1) JDoorga Mimee Diheeah v. Chimder Munee Blheeah^ S. D, A. 
1849, p. G4 ; Kaleehau^it Lahooree v. Goluch Clninder Qhoicdhree^ S. D 
A, 1849, p. 405 ; Goverdhun Singh v. Slieoshunhur Singh, S. I). A. 
1857, p. 401*, Badhamolnni Ghosalv, Girdhareelal S. D. A. 
1857, p. 460, 
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the necessity for the loaUj and to satisfy himself as well as he 
can that the widow is acting in the particular instance for the 
benefit of the estate : if he does so inquirej and acts lionestlyj 
the real existence of an alleged, sufficient and reasonably- 
credited necessity is not a^ondition precedent to the validity 
of his mortgage : and he is not bound to see to the application 
of the money. A hand fide mortgagee will not suffer when he 
has acted honestly and with due caution, even if he be himself 
deceived. But though a purchaser for value is not bound to 
prove the antecedent economy or good conduct of the widow 
who alienates a portion of her husband’s estate, or to account 
for the due appropriation of the purchase money, he is bound to 
use due diligence in ascertaining that there is some legal neces- 
sity for the loan, and may be reasonably expected to prove 
the circumstances connected with his own particular loan (k). 

The Supreme Court, in the case of Qoluekmoney Dahee 
V. Diggumher Day (Z), said: No part of the entire 
interest, when the widow takes by inheritance, is in suspense 
or abeyance in any way, nor is there a reversion on a life 
estate, hut the whole interest is in the widow. When she 

(7j) Indev Chunder Bahoo v. Eurnauth Choiodhry^ 1 Hay, 257 ; 
Gohind Mo7iee Dossee v. Sham Loll Bysaclc^ W. R. 1864, p. 153 ; Bam 
Persliad Soohul v. Bajtmder Sahoy. 6 W. R. 262 ; ]S'u7id Ooomar 
Mundal v. Gayeira JDossee, 6 W. E. 323. See also Bam Shewuh Boy 
V. Sheo Gohind SaJioo, 8 W. E. 519 ; Eurnatli Boy Ohowdreew Lidur 
Chunder Bahoo^ S. H. A. 1859, p. 207 : Golu7cmo7iee JDassee v. Kishen- 
persad Eanoongoe, S. D. A. 1859, p. 210 : Sree^iath Boy v. Biittun- 
malla Chowdhrain^ S. D. A. 1859, p. 421 ; Larmour v. Musst. 
Tripoorasoonderee Dassee^ S. D. A. 1859, p. 567 ; Byjnath Ayen y. 
Shumhhoonath Butt, S. D. A. 1859, p. 1164 ; Bahoo Ishiour Butt Smgli 
V. Bahoo Bay Koomar Singh, S. D. A. 1860, vol. 2, p. 174. See also 
Kameswar Bershad v. Bun Bahadur Singh, I. L. R. 6 Calc. 843. 

(1) 2 Boiilnois, 193. The following quotation is printed as it 
appeared in former editions of this work. Though not word for word, 
it is substantially the purport of a portion of Peel, 0. J.’s, judgment, 
cf. pp. 197 ei 
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takes as Iieir under the Hindu is ranked in all 

treatises as heir. Sir Fi'ancis Macnaghten treats her estate 
rightly as anomalous, and other writers treat it as coming 
to her as heir; therefore when they term it also a life 
estate, they mean that expression in a sense diflPerent from 
that of a pure and mere life estate. Such an estate as that 
last described may exist as well under the Hindu as under 
the English law. It exists when by donation, whether 
testamentary or inter vivos, property is given to one for 
life. In such* a case, there would be no distinction in 
the nature of the interest, from that of a similar interest 
created by donation under the English law. The law upon 
the point has been settled by the decision of the Privy 
Gouncil in the case of Cossinantk Bysack v. Hurrosoon^- 
dery Dossee (m). On the first hearing of that case in 
this Court, the Court declared by its decree as to the estate 
of the widow, that she took an interest for her life in the 
immoveable estate and an absolute interest in the move- 
able ; on the latter point, adopting a distinction between 
moveable and immoveable estate, which does not prevail in 
Bengal; and also failing to mark the limitation of the 
power of disposal as to moveables. The case was re-heard, 
and the Court, by a subsequent decree, rectified its own de- 
cree, declaring as to both immoveable and moveable estate, 
that ^ she should be declared entitled to the real and personal 
estate of her husband, to be possessed, used and enjoyed 
by her as a widow of a Hindu husband dying without issue, 
in the manner prescribed by the Hindu law.^ It therefore 
expressly corrected the declaration that she took an interest 
for life, and declared her entitled in unrestricted terms, 
limiting the restrictive terms to the possession, use and 
enjoyment of the property. This decision was affirmed 
on appeal; since that decision, the decrees of this Court 

(w) Clarke’s Buies and Orders, Append, p. -91. 
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in which it is necessary to declare what interest the Hindu 
widow takes, have been in conformity to it. It has been 
invariably considered for many years that the widow fully 
represents the estate ; and it is also the settled law, that 
adverse possession which bars her, bars the heir also after 
her, which would not be the case if she were a mere tenant 
for life as known to the English law. Here the lessor of 
the plaintiff sliowed that the widow had made an alienation 
of the estate. Is the Court to assume it an unauthorized 
alienation? On what principle? We can discover none; 
there is neither authority nor principle to be found which 
would warrant the Court in saying, that under all circum- 
stances, and whatever the nature of the suit or the position 
of the parties, or the rule which regulates the particular 
action, the presumption must ever be p’imd facie against 
the validity of the alienation by a Hindu widow of the 
estate to which she succeeds as heir. Still less should that 
presumption be made, where possession has gone along with 
it for a long time, and a dormant title is asserted against 
a purchaser for value, after many years. We have looked 
carefully through the cases cited, and can find none that 
establishes any such position. In our opinion the law pre- 
sumes neither against nor in favour of an alienation by a 
Hindu widow.’^ 

In another case (n) Colvile^ G.J., said: ^^Tbe estate 
of a Hindu widow . is very different from a mere life estate. 
The case of Cossinauth BysachY^ Hurrosoondery I) ahe&f (6) 
which has long given the law to this Court, establishes 
that the estate of the widow is something higher than a 
life estate: that it entitles her to the possession of the 
property without restriction : and that she has a qualified 
power of disposition in it, the limits of which it is difii- 

(») Sreemutty Jadomoney Bahee v. Sarodajprosono Moolcerjee^ 1 
Boulnois, 120 (cf. p. 129), 

(p) See Ante p. 73. 
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cult^ if Bot impossible, exactly to define further than by 
saying that the propriety of any particular exercise of tbat 
power must depend on the circumstances under which it is 
made^ and must be consistent with the general principles of 
the Hindu law regarding such dispositions. The cases of 
Oojiilmo7te^ Dossee v. Sagormoney Dossee, {p) and Hurry doss 
Dutt V. Runjunmoney Bosses (^) which have established in 
this Court the right of the reversionary heirs, though their 
interest is only contingent, to maintain a suit to restrain 
waste by the widow — particularly the latter case in which 
the late Chief Justice entered at large into the nature of the 
widow^s estate, — are quite consistent with what I have 
stated. Sir Lawrence Peel there says ^ the estate, though 
sometimes so expressed to be, is not an estate for life ; when 
a widow alienates, she does so by virtue of her interest, not 
of a power, and she passes the absolute interest, which she 
could not do if she had but a life estate.’ 

And in a later ease (r) to wdiicb the Mitakshara law was 
applicable, the Privy Council thus described the estate of a 
Hindu widow: ‘^According to the Hindu law a widow who 
succeeds to the estate of her husband in default of male 

(p) 1 Tay. and Bell. 370. 

( 2 :) 2 Tay, and Bell 279. 

(r) Mojiiram Kolita v. Keri Kolitani, I. L. B. 5 Calc. 776 (cf. p, 
789) ; see also the description by Maliniood, J., in Indar Kuar v. Lalta 
Prasad ^ingh^ I. L. B. 4 AIL 532 (cf. p. 540) ; and for some other 
decisions as to the estate of a Hindu widow who inherits her lmsband*s 
property under the Mitakshara law, see Mxhssumai Thahoor JDeyhee v. 
Rai BaUh Mam^ 11 Moore’s I. A. 139 ; S.C- 2 Ind. Jur, 106 ; 
deen Doohey v. Myna Baee^ 11 Moore’s 1. A. 487; S.C. 9 W. B. 
(P. C.) 23 ; The Qolleotor of Masulipatam v. Cavaly Vencata 
Narrainapahy 8 Moore’s I. A , 529 ; S.C. 2 W, B. (P. C.) 69 : Gobur- 
dhm Nath v. Onoop Eoy^ 3 W. B. 105 ; Ram Shewnh Boy v. Sheo 
Gohind Salioo, 8 W. B. 519 ; Keerut Singh 7 , KoolaJml Singly 2 
Moore’s 1. A. 331 ; S.O. 5 W, B. (P. C.) 131 Dhando Ramchandra j 
V, BalJmshna Govind WagmhiQT^ J. L, R» 8 Bom, 190. 
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issue, whether she succeeds bj' inheritance or survworshjp, 
as to which see the SMvagunga case (s), does not take a 
mere life estate in the property. The whole estate is for 
the time vested in her absolutely for some purposes, though 
in some respects for only a qualified interest. Her estate is 
an anomalous one, and has been compared to that of a 
tenant-in-tail. It would perhaps be more correct to say 
that she holds an estate of inheritance to herself and the 
heirs of her husband/^ 

The onus of proving the necessity for an alienation 
by the widow lies on the mortgagee or purchaser, if it be 
disputed by the next heir. And although the mortgagee 
or purchaser is not bound to see to the application of the 
money and does not lose his rights if upon a bo7id fide 
inquiry, he has been deceived as to the existence of the 
necessity which he had reasonable grounds for supposing 
to exist, still he is bound at least to show the nature of the 
transaction, and that in advancing his money he gave credit 
on reasonable grounds to an assertion that the money was 
wanted for one of the recognized necessities [t). 

The payment of her husband’s debts is a necessity justi-? 
fying alienation by the widow, — but not (according to the 
Bombay High Court) the payment of a debt barred by 
limitation (w). So are payments reasonably made for reli- 
gious or charitable purposes, and for the maintenance of the 
family. Thus the widow has been held to be justified in 

(5) Katama ISfatcliier v. The Eajah of Shivagunga^ 9 Moore’s I. A. 
539 (of. p. 604.) 

O Kamesswar Pershad v. Run Bahadur Singhy L L. E. 6 Calc. 
843 (cf. p. 847); Kooer Goolah Singh v. Eao Kurun Singh^ 14 Moore’s 
I. A. 176 ; S.O. 10 B. L. E. 1 ; Eaj LuJchee Dahea v. Qohool Ghunder 
Qhowdry, 13 Moore’s I. A. 209 ; S.C. 3 B. L. E. (P. C.) 57 ; see 
also Gurunath Nilhanth v. Krishnaji Govind, I. L. E. 4 Bom. 462. 

{u) Melgirappa hin Solhap^pa Teli v. JShivg^pa bin Erappa, 6 Bom. 
H C. (a. c. 3.) 270. 
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raising money to meet payments (reasonable under the 
circumstances) for the shmd oi her husband : for the mar- 
riage of his daughter and the maintenance of his daughter's 
sons : and for the widow^s pilgrimage to Gya {v). But the 
digging of a tank, though in itself a good and useful act, 
has been deemed unnecessary and not to justify an aliena- 
tion of the liiisband^s estate {w). And so, where the widow 
instituted a suit beneficial to her husbaud^s estate, but not 
necessary, and she had an income from which she might 
reasonably have herself defrayed the cost of the litigation, 
but instead of doing so she raised money on a bond, it was 
held that the reversionary heirs were not liable upon the 
bond (^). So also where a widow mortgaged a portion of her 
deceased husband^s estate as security for the repayment of 
money which she borrowed for the purpose of suing for an 
estate to which her deceased husband had an alleged right 
of succession which he bad not however himself sought to 
enforce, it was held that the mortgage could not prejudice 
the reversionary right of the next heir inasmuch as there 
was not any legal necessity for it within the meaning of Hindu 
law, and the suit, which had been dismissed, had not been 
for the benefit of the estate of the deceased husband (y). 

Where a Hindu widow has borrowed money for such a 
purpose as would justify her in charging the estate, but has 
not in fact charged the estate, the reversioners take it as 
assets of her husband uncharged by debts incurred by her, 
however necessary and proper they may have been ; for as 

{v) Lalla Gunput Lall v. Mmsamut Toorun Koomoai\ 16 W» K. 
52 ; Mahomed Asliruf v. Brijessuree Dassee^ 19 W. E. 426 ; S.O, 11 
B. L. E. 118 ; Mutteeram Kowar v. Gopaul SaJioo, 11 B. L. E». 416. 

(io) Brunjeet Earn Koolal v. Mahomed 21 W. R. 49. 

(a;) Eop MuJchun Lall v. W. Stewart^ 18 W. E. 121. And see 
generally the cases supra, as to alienations by guardians of minors 
and members of joint families. 

(^) Indar Kuar v. Lalta FraBad Singhs I» E. 4 All. 532. 
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the reversioners succeed as heirs not to her but to her late 
husband, they do not represent her, and there is no privity 
of contract or estate to render them liable 

A sale by a widow was in the first instance contested on 
the ground that the property sold had been specifically 
devised by the deceased husband for cliaritable purposes. 
Failing to establish this point, the plaintiff sought to 
rely on the absence of proof of a legal necessity. It was 
held that under such ch'cumstances the Court ought to be 
satisfied with less complete and positive evidence as to the 
necessity for the sale than would have been required if the 
plaintiff had in the first instance contested the sale as made 
without necessity {a). 

It has been held by the Supreme Court (6) that if a 
Hindu widow in Bengal does not spend the whole of the 
income derived from her husband^s estate, the savings belong 
to her absolutely, so that she can, by will or ofciierwise, dis- 
pose of them away from her husbaud^s heirs. And accumu- 
lations made out of income which ought rightly to have 
gone from time to time into the hands of the widow, but 
were wrongfully withheld from her by her husband’s brother, 
w^ere in another case decided by the High Court to be her 
separate property (c). But their Lordships of the Privy 
Council in a later ease (d) expressed the opinion that, if the 

(i?) J^amasami Mudaliar V. Sellattammal^Lli. R. 4 Mad. 375 ; 
see also Gadgeppa Desai v. Ajpaji Jwanrao^ I. L. R. 3 Bom. 237, 
but compare Ramcoomar Mitter v. Idiomoyi Dasi^ I. L. R, 6 Calc. 
36, contra, 

(a) Rangasmmi Ayyangar v. Vanjulatamnalf 1 Mad. H. 0. 28. 

ijb) In the goods of Earendranarayan, 4 B. L. R. (o. c. j.) 41, 
note. 

(c) lannalal Seal v. Srimati Bamasundari Dasi^ 6 B. L. R, 732 
(cf. p. 746). See also Sreemutty Soorjeemoyiey Bossee v. Denohundoo 
Mullick, 9 Moore’s 1. A. 123, 

{d) Mussumat Bhagbutti Daee v. Qhowdry Bliolanatli Thalcoor^ 
L, R. 2 LA. 256 (cf. p. 2G0) ; S.C. I. L. E. 1 Calc. 104 ; a Mitliila case. 
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widow took the estate only of a Hindu widow^ she would 
be unable to alienate the profits, or that at all events 
whatever slie purchased out of them would be an increment 
to her husband’s estate, and the husband’s reversionary 
heirs would be entitled to recover possession of all such 
property real and personal. The question was raised, but 
not decided, in another Mitakshara case in the Privy Council 
(e) when their Lordships said that their decision in SreemiiUy 
Soorjeemoney Dossee v, Dmohimdoo MulliG& (/) turned on the 
peculiar circumstances of the ease, and is not an authority 
for the general proposition that a Hindu widow is absolutely 
entitled to or can dispose at her pleasure of accumulations 
of the income of her husband’s estate. 

In a recent ease, which came before a Division Bench 
of the Calcutta High Court {Aimlie and Broughton^ JJ*)? 
the authorities on the point were reviewed and discussed 
at length ; but though the learned Judges inclined to the 
view that the authorities in favour of the widow^'s power 
of alienation must prevail, they declined to give any decision 
on the point (y). But their Lordships of the Privy Council, 
to whom the case went on appeal, not only ruled that the 
case was one in which the Court was bound to give a 
decision, but took a difiereni view from the Court below 
as to the state of the authorities (7ij, Their Lordships 
held that a widow’s unexpended income from her husband’s 
estate may be held in suspense, or become an accretion to her 
husband’s estate. When she has invested such income and 
aliened the property so purchased together ivitk the original 
estate of her husband for the purpose of changing 
the succession, the accretion was, in their Lordships’ opinion, 

[e) Gonda Kooer v. Eooer Oodey Singh^ 14 B. L. R. 159. 

(/) 9 Moore’s I. A, 123, 

ig) Eunshutti Eerain v. Ishri 2)uU Koer, I, L. E, 5 Calc. 612, 

{h) Isri Dut Koer v, Mussumat ManshiitU Koeram^ L, B, 10 
I. A. 150. S.a I, L, B, 10 Calc, p. 324, 
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clearly established. Their Lordships stated (^) that it was 
impossible to read Mr. Justice Ainslie^s forcible argument 
without feeling that it is difficult to specify the point of time 
at which the widow loses her control over the unexpended 
portion of her income from her husband’s estate. If she may 
spend or give away the whole, may she not put some by ? If 
she saves one year or month, may she not spend those savings 
the next year or month ? If she may save and spend again, 
may she not place her savings so as to get some income from 
them ? And so on tlirough all the steps of the sorites,'"'^ Their 
Lordships, after examining the authorities on the subject, 
declared that {j) “ they do not rest on what was said by them 
in BJiolanauth^s case as decisive of this case, for the observa- 
tion must be taken as applied to the then pending case, and it 
was, moreover, extra-judicial, and is fairly open to the quali- 
fications with which Mr. Justice Ainslie read it. Nor do they 
think it possible to lay down any sharp definition of the line 
which separates accretions to the husband’s estate from income 
held in suspense in the hands of the widow as to which she has 
not determined -whether or no she will spend it. As before 
said they feel the force of Mr. Justice Ainslie’ s reasoning 
on this point. In this case the properties in question con- 
sist of shares of lands, in which the husband was a share- 
holder to a larger extent. Tliey were purchased within a 
short time after his death in 1857. No attempt to alienate 
them was made till 1873. The object of the alienation 
was not the need or the personal benefit of the widows but 
a desire to change the succession and to give the inheritance 
to the heirs of one of themselves in preferance to their 
husband’s heirs. Neither with respect to this object, nor ap- 
parently in any other way, have the widows made any dis- 
tinction between the original estate and the after-purchases, 

(^) Isri Dili Koer v. Mussimut Hanshutti Kocrain^ L. B. 10 I. A. 
150 (cf. p. 158). 
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Paris of both are conveyed to immediately, and parts 
of both are retained by the widows for life. These are cir- 
eiimstaiices which in their Lordship’s opinion clearly 
establish accretion to the original estate, and make after- 
purchases inalienable by the widows for any purposes 
which would not justify alienation of that original estate.” 

In the latest ease on this subject it was ruled by a Division 
Bench of the Calcutta High Court {Mitter fmdi Fields 3 
that a childless Hindu widow^ has an absolute power to 
dispose of the profits of the estate inherited from her hus- 
band during her life. Whei’e therefore she had by arange- 
ment allowed a moiety share in those profits to a brother’s 
widow, and the two widows had jointly purchased certain 
properties out of those profits, it was held that the heirs 
could, on the death of the widow, only claim a moiety share 
of those properties Uc ) . 

But \^hateve^ disposing power she may have over such 
property, land purchased by a Hindu widow with money 
derived from the income of her life estate passes, when un- 
disposed of by her, to the heirs of her husband as an 
increment to the estate, and not to her heirs as property over 
which she had absolute control {1 ) . 

It is well established that any alienation of her husband’s 
property is valid if made by the widow with the consent* of 
the heirs of the husband. It was so held by the Privy 
Council as far back as the case of Cossinant Bysach v. 
Hmroosoondry Dossee (m). But the question who are the 
heirs whose consent will thus render the alienation indefeasi- 
ble has led to much conflict of decision. It has been ruled 
in certain cases that the consent of the nearest heirs is 

Birajun Koer v. Luclimi Narain Makata^ I. L. li. iO Calc, 
392; a Mitliila ease, 

(1) A7iU7id Chundra Mundul v. Nilmony Jourdar^ I. L. K. 9 Calc. 
758. See also Isri Butt Koer v. Mussumut Hamhutti Koerain^ L. R. 
10 L A. 150, S.C. 1. L. B. 10 Calc, 324 (cf. p. 335). 
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sufficient (n), and this view bas been adopted in a late 
case by Jachson^ J,, in which he observed that thisj so far 
as he knew^ was the rule usually acted upon by the Courts in 
Bengal, and declined to refer the question for the decision of 
a Full Bench (o). The contrary decision, however, was 
arrived at in 1812 (p) and that ruling was followed by the 
Bengal Sudder Court in 1856, when they said : We are 
of opinion from the authorities cited in the margin (g) that 
in order to render a sale by a Hindu widow of her husband 'S 
property valid, it must be signed or attested by all the hem 
of her husband then living ; the execution or attestation 
by the nearest heirs alone is insufficient’^ (r ) . 

There does not appear to any authoritative decision of the 
Calcutta Court on the point (s) ; but in Bombay, it has been 
lately held that the consent of all the heirs of the widow’s 
husband, who are likely to be interested in disputing the 
transaction, is necessary (f) i while a Full Bench of the 
Allahabad High Court has very recently ruled that the 
consent of the next reversioner is not sufficient to bind the 


(? 2 .) Colly chund Butt V. John Moore^ 1 Fulton 73; jB.afzoonnissa 
Begum v. Badhahinode Missur^ S. D. A. 1856, p. 595 (cf. p. 604); Beep 
Chund Sahoo v, Hurdeal S>ing7i^ S. D, A. 1849, p. 204 ; MoTiunt JKdshen 
Geer v. Busgeet Boy, 14 W. R. 379 ; Sreemutty Jadomoney Bahee v. 
SirodapTosono Mooheyjee^ 1 Boulnois, 120 (cf. p. 131); Gunga Per shad 
Kur V. Shumbhoonath Burmun, 22 W. R. 393. 

(o) Raj Bulluhh Sen v. Oomesh Chimder Rooz^ I. L. R. 5 Calc. 44. 
Gp) Mohun Lai Khan v. Banee SiroomunneCy 2 Sel. Rep. 32, 

(q) Mohun Lai Khan v. Banee Siroomtmnee, 2 Sei. Rep. 32 ; 
JSfundkomar Rai v. Bajindurnaraent 1 Sel. Rep. 261 ; Mussicmmaut 
Bhuwam MuneeY. Mussummaut Soluhhnay 1 Sel. Rep. 322 ; HemcJiund 
Mujmoodar v. Mussummaut Tara Munee^ 1 Sel. Rep. 359. 

{?’) PLapoonnissa Begum V. Radhahinode Missur^ ^,1), A. 1856, 
p. 595 (cf. p. 603.) 

{s) But see the opinions expressed in Ram Cliunder Poddar v. 
Hari Bas Seuy L L. R. 9 Calc. 463, and Gopeenath MooJcerjee v. 
Kally Doss MulUcIs, 1. L. R. 10 Calc. 225. 

{t) Varjivan Rangji v. Qhelji Gokaldasy I. L. R. 5 Bom. 563. 
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remoter reversioners (u). In a Privj Oonneil case, referred 
to in both the last quoted ralings, their Lordships say ; 

Tiieir Lordships do not mean to impugn those authorities 
which lay down that a transaction of this kind may become 
valid by the consent of the husband^s kindred, but the 
kindred in such case must generally be understood to be all 
those who are likely to be interested in disputing the 
transaction. At all events there should be such a concur- 
rence of the members of tbe family as sujEces to raise a 
presumption that tbe transaction was a fair one, and one 
justified by Hindu law^’ (v). 

When the deed by ^vhicli the widow mortgages or other- 
wise alienates her husband’s estate is attested by tbe rever- 
sioner, the mere fact of his attestation does not necessarily 
import concurrence in the act set forth in the deed. But 
it is, no doubt, an element to be taken into consideration and 
deserving of weight in the estimation of all the evidence 
of the transaction (w). And certain decisions to the effect 
that if a reversioner signs the deed as witness, his assent 
to the act set forth in the deed will, without further inquiry, 
be presumed (.jr) go too far. Where, however, a reversioner 
was a witness to a deed and took a prominent part in making 
the arrangement contained in it, and the same had his full 
consent, it was held by the Allahabad High Court that he 

(ii) Batrq)hal Bat v. Tula Kuari, L L. R. 6 AIL IIG ; see also 
Sla Basi t. Giir Siiliai, I. L. R. 3 All. 362. 

{v) Baj LuMiee Dahea v. Gohool Chunder Choiodhr^^ 13 Moore’s 
I. A 209 (of. p. 228) ; S.C. 3 B. L. R. (P. C.) 57 (cf. p. 63) ; see also 
Mayne’s Hindu Law, 3rd ed., §§ 546, 547. 

{w) Baj LitJcJiee Dahea v. Gohool Chunder Ohowdhry^ 13 Moore’s 
L A. 209 (of. p. 228) ; S.O. 3 B. L. E. (P, C.) 57 ; Madhuh Chunder 
Hajrah v. Gohind Chunder Banerjee, 9 W. R. 350. See also Bam 
Chunder Foddar v. Bari Das Sen, I. L. E. 9 Calc. 463. 

(x) Jlqfzoonnissa Begum v. Eadliahinode Missur^ S. D. A. 1856, 
p. 595. See also Sheikh Suhhaooddeen v. Ranmoo Moolla^ S. D. A. 
1857, p. 271 5 Mlmonee Shaha v. Sreemunih GJiose. S. D, A 1860, v. 
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was estopped by such conduct from afterwards questioning 
the legality and genuine character of such arrangement (y). 

It appears to be settled law throughout India that a 
widow holding a Hindu widow’s estate has a right to alien- 
ate to the extent of her own interest. If therefore a 
Hindu widow alienates, for other than allowable causes, 
property inherited by her from her husband, her act does 
not destroy her right, or vest the property in the rever- 
sioner. But the reversioner, without waiting for her death, 
may sue jto obtain a declaration that the alienation 
is not binding except for her life, and also to prevent 
waste. A conveyance by a Hindu widow, for other than 
allowable causes, of property which has descended to her 
from her husband, is not necessarily an act of waste which 
destroys the widow’s estate, and vests the property in the 
reversionary heirs; it is ordinarily binding during the 
widow’s life. The reversionary heirs are not, after her 
death, bound by her conveyance : but they are not entitled, 
during her lifetime, to recover the property either for their 
own use, or for the use of the widow, or to compel the 
restoration of it to her. In deciding thus (^), the Court 
added : Our decision will not preclude the reversionary 

heirs, even during the lifetime of the widow, from com- 
mencing a suit to declare that the conveyance was executed 
for causes not allowable, and is therefore not binding be- 
yond the widow’s life. Her will it deprive the reversionary 
heirs, during the life of the widow, of their remedy against 
the grantee to prevent waste or destruction of the property, 
whether moveable or immoveable, in the event of their 


1, p. 625 ; Gopaul Chunder Mama v, Gour Monee Dossee, 6 W.B. 
52 ; Mussumat Noorun v. Khoda Buksh, 1 N. W. P. (Agra) H. C., 60. 
Sia Dasi v. Gur SaJiaiy l, L. R. 3 All. 362. 

(s) GoUnd Monee Dossee y. Sham Loll By sach^ W. E. Sp. 165 
(cf. p. 167). See also EurryUshen Doss v. Loll Soonder Doss, 1 
Hay, 339. 
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making out a suflScient case to justify the interference of 
the Court.” In another case (a) the Court declared that 
if waste had been proved, the reversioner would have had 
a right to sue to restrain the widow from waste, but his 
right to do this arises less from the necessity of protecting 
his own interests than from the function vested by the 
Hindu law in the next male heir of a person whose estate 
descends to a female, namely, that of protecting the estate.” 

If a reversioner suing in the widow’s lifetime asks to 
have his right of inheritance declared, his prayer is prema- 
ture, because it may be that he will not survive the widow. 
The reversioner, as being tbe person entitled to protect the 
estate, should sue merely for a declaration that the aliena- 
tion by the widow, whether by way of mortgage or other- 
wise, has been made without such cause as in Hindu law 
justified such an alienation, and for a declaration that it 
will not be binding on tbe heirs after the death of the widow. 
What the reversioner is entitled to, is a declaration that 
upon the death of the widow, the right of inheritance 
will attach as if she had never made any alienation. The 
plaint must not pray for immediate possession. 

Suits by a reversioner to restrain a widow or other Hindu 
female in possession from acts of waste, altboiigb his in- 
terest during her life is future and contingent, are suits of a 
very special class, and have been entertained by the Courts ex 
necessitate m. If such a suit is brought, it must be brought 
by the reversioner with that object and for that purpose 
alone; and the question to be discussed is solely between 
him and the widow. He cannot by bringing such a suit 
get as between himself and a third party an adjudication of 
title which he could not get without it. The reversioner, in 
suing to restrain the v/idow from acts of waste, may have 

{a} MttssL Franpzitty Koer v. Lalla Fiitteh Baliadoor Singh, 

2 Hay, 608. See also Pkool OJmnd Lall v. Muglioo'bum Suliaye, 0 
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to prove not only the waste, but a title sufficient to give 
him a loons standi m Court. But this does not necessarily 
give him a right to bring a third party into Court in order 
to obtain against him a final adjudication as to the title 
to succeed eventuaMy to the estate. A declaratory decree 
cannot be made unless there be a right to consequential 
relief capable of being had in the same Court,— or under 
special circumstances as to jurisdiction in some other 
Court (5). 

In accordance with the above principles it has been ruled 
by the Calcutta High Court that persons having a con- 
tingent reversionary interest in lands expectant on the death 
of a Hindu widow, though they cannot sue for a declaration 
of title to the lands as against third persons (o), may sue as 
presumptive heirs to set aside alienations of the property 
made by the widow upon the ground of there being no 
legal necessity for such alienations, or to restrain her from 
committing waste. Unless such suits could be brought it 
might be impossible, if the widow lived to a great age, to 
bring evidence after her deatli to prove that there was no 
legal necessity for the alienations. Nor would it be possible 

{h) See tlie judgment of the Privy Council in Strimathoo Mootlioo 
Vifia Ragoonadah Ra7iee Kolanda^yia^ee NatcJnar v. Dorasinga 
Tevar, L. R. 2 L A. 169 (cf. p. 101) ; S.U. 15 B. L. E. 83 (cf. p. 110) 
And see Sliama Soon(h(>ree Chowilirahi v. Jumoona Olioiocnumm^ 24 
W. E. 86 ; Phool Chund Lall v. Rtiglioohuns Sukcnje, 9 W. R. 108 ; 
Roohnee Kant v. Karoona Moyee Goojgia^ 2 W. R. 244 ; Oodoy Chand 
Jha V. PJiim Monee Debia, 3 W. R. 183 ; Hurisli Chiinder 8ein 
Ijudikev V. Broono Moyee Dossia^ 5 W, E. 131 ; Earadhun Nang v. 
Issur Chunder Bose^ 6 W. E. 222 ; Glmmniun Moliunt v. Rajendnr 
SahoOj 7 W. R. 119 ; Shurut Chunder Sehi v. Mothooi'anatli Pudaticlc^ 

7 W. R. 303. See also Mussamut JShibo Koeree v. Joogun Singh^ 8 
W. E, 155 ; Lalla Qlmttur Narain v. Mussamut Wooma Rooiiwaree ^ 

8 W. E. 273 ; Jeewun Ram y, Musst, Roonta^ 1 E. W. P. (Agra) 
I-L 0., 240. 

(<j) See as to this point Qreeman Singh v. Wahari Lall SingJi^ 
L L. R. 8 Calc. 12. 
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to prevent the widow from eommitting irremediable mischief 
to the estate (d). 

Blit a claim to have several different alieEations made by a 
widow declared void arises out of several distinct causes of 
action against the several persons who w^ere the alienees of the 
particular properties^ the subject of these alienations, and 
therefore cannot, under sec, 45 of the Code of Civil Pro- 
cedure, form the subject of one suit {e). 

If in a suit against the widow, waste be proved, the 
Court is not competent to put the reversioner in possession 
absolutely, subject merely to maintaining the widow'. But 
if the necessities of the case require it, the Court may take 
the estate out of the hands of the widow and appoint a 
manager who will manage under the orders of the Court, 
rendering due accounts and so forth. It may be not im- 
proper to appoint the reversioner to be manager (/ ), 

If there were a necessity such as the Hindu law warrants, 
for a sale of part of the property, and the widow sold a 
larger portion of the estate than was necessary to raise 
the amount which the law authorised her to raise, the sale 
would not be absolutely void as against the reversionei's. 
They could set it aside only upon paying the amount w'hieh 
the widow was entitled to raise, with interest (^). And 
there is no rule of law which compels a widow, who 
alienates a portion of her hushancVs property, to have re- 
course to a mortgage rather than to a sale : for the question 

(d) ChoitoQ Misser v. Jemah Misser^ I. L. E. 6 Calc. 198. See also 
Sunsh'utti Keram v. Ish'i Dutt Koer^ I. L. R. 5 Calc. 512 and tlie 
same case on appeal in the Privy Council, L. R. 10 I. A. 150 ; S.C, I. L. 
R,. 10 Calc. 324. 

(e) Cachar BJioj Vaija v. Bai BaiJiore^ I. L. R. 7 Bom. 289. 

(/) Mtmt. IlaJiaraiii v. JS^mida Lai Misser, 1 B. L. R. (a. c. j.) 
27 ; Shama Sooiiduree Choivdram v, Jumoana Cliowdrain^ 24 W. 
R. 86. 

{g) FJiool Chund Lall v. Eughoolum Buhay^ 9 W, R. 108, yer 
Peacock, C. J. See Moulm Mahomed Shumsool Sooder v. Sheiouh:ram^ 
14 B, L. R. 226. 
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whether in any particular transaction she has exceeded her 
powersj depends upon the necessities of each ease (A). 

Where a bond given by a widow for money borrowed by 
her^ contains a recital that the money was borrowed 
for the purposes of her husband’s the recital is no 

evidence of the fact as against the husband’s heirs (ij. 

A purchaser from a widow is entitled to possession during 
her life, whether the sale by her was allowable or not (j). 

When a widow made over her husband’s estate to her 
daughter who was the next heir, it was held that this gave 
the reversioner no present right of action, as his reversionary 
right was not prejudiced by the widow’s act (A), 

A widow may relinquish her rights in favour of the 
nearest heir, for the time being, of her husband. Her 
rights thereupon cease, and the property vests absolutely 
in the heir in whose favor she relinquishes (Z). But the 
heir in whose favour the relinquishment is made does not 
acquire any rights higher than those which the widow herself 
possessed. And therefore where a widow mortgaged a por- 
tion of her deceased husband’s estate and then relinquished 
the estate in favour of the next heir, it was held that so long 
as the widow was alive, the heir’s right of possession and 
enjoyment of the property was subject to the charges created 
by the widow before the deed of relinquishment (-m). 

ill) Nabahumar Haidar v. Bhahasundari Deh% 3 I3« L. E. 375. 

(J) Simlcer Ball v. Juddoobuns Suhayet 9. W. B. 285, 

(j) Bogooa Jha v. Lai Doss^ 6 W. R. 36 ; Ram Guttg KurmoTcar 
v. BoisMuh Churn Mojoomdar^ 7 W. E. 167 ; Hurrghishen Boss v. 
Loll Soonder Boss, 1 Hay, 339 ; Bhagavatamma v. Famjpanna Gand^ 
2 Mad. E. 0., 293. 

{h) JJdhar Singh v, Mussumai Banee Koonwer, 1 N. W. P. (Agra) 
H. C., 234 ; D. Bangaraiya v. E, Balabhadra Mad. H. C., 386. 

(Z) Kalee Ooomar Nag v. B^ashee CJiunder Nag^ 6 W. E. 180 ; 
■Shama Soonduree v. Shurut Chunder DwH, 8 W. E. 500 ; Sreemutty 
Jadomoney Dabee v. Sarodaprosono Mooherjee^ 1 Boulnois, 120 (cf. 
p. 131). See also Protap Chunder Roy Ghowdliry v. Sreemutty Joy 
Monee Bahee Choiodlirain, 1 W. R. 98. 

(/«) Indar Kuar v, Lalta Prasad Singh, 1. L. E. 4 All 532. 
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The High Coiirt at Allahabad has held that a Hindu 
widow does not forfeit her interest in her deceased Imsbaud^s 
estate merely by divesting herself of such interest in favour 
of one of the next reversioners and therefore that such an 
act does not entitle another of the next reversioners to sue 
for possession of his share of the estate, or for a declaration 
of liis right as such reversioner to succeed to a portion of 
the estate after the widow’s death (n). 

The power of a Hindu widow, to alienate her deceased 
husband^s estate under certain circumstances^ is not affected 
by the fact that she has received authority from her* 
husband to adopt, and that the power is exercised in con- 
templation of adoption and in defeasance of the right of 
the son who is about to be adopted (o). 

A suit to have it declared that an alienation is improper, 
should be brought by those whose interests are directly 
affected (as the next heirs), not by those whose rigiits are 
merely future and inchoate. But a remote reversioner may 
interfere and sue if the widow and the transferee and the 
nearer reversioner are acting fraudulently and in collusion 
with each other (p). And where the next reversioner had 
not been heard of for eight or nine years, and there was no 
proof of his being alive, the Court permitted the more 


(n) Prag JDas v, Sari 1. L. R. 1 All. 503. 

(o) Lahshmana Bait, v. Lahshni Aminal^ I. L. R. 4 Mad. 160. 
Sec also Bamundoss MooJcerjea v. Mussamut Tavmee^ 7 Moore I. A. 
169 (cf, p. 177.) 

ip) PaJ LuUiee Vahea v. Gohool Chu7ider OJiowdi'p^ 13 Moore’s 
I. A. 209 ; S.O. 3 B. L. R. (P. G.) 67 ; Kooer Goolab Sing v. Bao 
Kurun Sing, 14 Moore’s I. A. 176 ; S-C. 10 B. L. R. 1 ; Skama Soon- 
dtti'ee Chowdhrabi v. dmnona CJiowdhrain, 24 W. R. 86 ; Bowar Bai 
V. Mnssmmt Boonda.'H* \Y. P. (Agra) H. C. (P. B.) 56 ; Gatiri Dai v. 
Gur Saluif, I, L. E. 2 All. 41 ; Ear Sakai v. Ckmni Knar, I. L. R. 4 
AIL 14. 
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remote reversioners to sue to avoid an alienation affecting 
their reversionary right made by the widow (q). 

The cause of action in a suit to recover property alienated 
by a widow arises on her death : during her lifetime the rights 
of the reversioners are only contingent, and the law of limi- 
tation will run only from the date of the widow's death {r), 

A suit brought during the life of the widow, for a declar- 
ation that the alienation is good for her life only, is barred 
by tbe law of limitation unless brought within twelve years 
of the alienation by her (5). 

The assignee of a reversionary heir has no such interest in 
the estate as will enable him to bring a suit to have a 
mortgage and decree declared not binding on the estate. 
And this is so, even though the assignee is the next rever- 
sionary heir after the assignor {t ) . 

If a Hindu dies leaving two widows and no nearer 
heirs, they take a joint estate. They take their husband's 
property as one, in coparcenery, with a right of survivorship t 

{q) Parmeshar Pai v. Biskeshar Shgh^ I. L. E.. 1 All. 53. 

{r) Nohin Ohunder OhucJ^rhutty v. Issxir Chandra Qhuckerbutty ^ 
9 W. R. 505 (F. B.) ; Srinaih Gangoigadhya v. Mahes Chandra Boy^ 
4 B. L. R. (F. B.) 3 ; and see Amirtolall Bose v. Bajoneekant Mitter^ 
36 B. L. R. 10, S.G. 23 W. R. 214 ; Tarini Charan Ganguli v. John 
Watson, 3 B, L, R. (a. c. j.) 437 ; Prosomia Nath Boy Chotodry v. 
Afzolonnessa Begum, I. L, R. 4 Calc. 523 ; Gy a Persad v. Meet 
Narain^ I. L, R. 9 Calc, 93. So also Sreenath Chatterjee v. Bamdeen 
Bhuitacharj, S. D. A. 1859, p, 631 ; Soodhakanth Kuhiraj Moliunt 
Tagore v. Russomunjooree Tliahoorain, S. D. A. 1859, p. 681 ; Tiluch 
Roy V, PTioolman Boy^ 7 W. R. 450 ; Bam Sheivuk Roy v. Slieo Gobmd 
Sahoo, 8 W. E. 519. 

(.f) Bislionath Surmali v. SreemuUy Shushee Moohliee, 20 W. R. 1 ; 
Hunshuiii Kerain v. Ishri Bxitt Koei\ I. L, B, 5 Calc. 632 
(cf. pp. 520, 531). Act XV of 1877 sell. 2 art. 125. 

(if) Baicharan Pal v. Pyari Mani Dasi, 3 B. L. B. ( 0 . c. j.) 70, See 
Brojo Kishoree Bassee v. Sreenath Bose, 9 W. R. 463 But see contra 
Bychurn Paul v. Musst, Peary Monee Dassee^ Marsh. 622. 
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and (under the Mitakahara) there can be no alienation or 
testamentary gift bj one widow wifclioiit the concuiTenee of 
the other (ti). 

But a different rule prerails in Bengal, For it has been 
held bj a Full Bench of the High Court at Calcutta that 
where a Hindu governed by the Bengal School of Hindu 
law dies intestate leaving two widows his only heirs him 
surviviugj either of these widows may sell her interest in 
her deceased hiisbaiid^s property, and further that the 
purchaser is entitled to enforce a partition as against the 
other widow, tliough tlie partition will not afiect the right of 
siirrivorship of either widow (r). 

The latter portion of this ruling would seem at first sight 
to be at variance also with a decision of the Privy Council in 
a case (^^) which carae before their Lordships on appeal from 
the Madras High Court, and in wliich it was laid down that, 
according to Hindu law current in southern India, the 
separate property of a person dying without male issue and 
leaving more than one widow is taken by all the widows as 
a joint estate for life, with rights of equal beneficial enjoy- 
ment and of survivorship, and that the widows have no right 
to enforce an absolute partition of the estate between them- 
selves, though when from the conduct of one or more 
of their number, separate possession of a portion of the 
inheritance is the only likely means to secure for each 
peaceful enjoyment of an equal share of the benefits of the 
estate, an order for separate possession and enjoyment may 
be made. Their Lordships also, in the course of their 

(«) Bliiigioandeen Doohey w Mpia Baeej 11 Moore’s I. A. 487; 
S.C. 9 W, IL (P. C.) 23. 

(f) Janolci Nath Miihhopadliya v. Mothuranatli Muhliopadhya^ 
I. L. li. 9 Calc. 580 (F. V!>.) y Sidmati B<xdma7n<iiii Deist 

Sr mat I Jagadamha Dasi\ 6 B. L. E. 134. 

(w) Gajapailii Kilamani v. GajapatM Eadhamani, I.L. E. 1 Mad. 
290 (P. 0.) ; S.O, L E, 4 I. A. 212, 
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judgment, referred to and approved of the decision of the 
same High Court in the case of JijoT/iamha Bayi Saiba v. 
Kamalcski Bayi Saiba (^) which was to the same effect. 

But as pointed out by the Calcutta Full Bench the Privy 
Council in this later case only reaffirmed the proposition 
which was laid down by them in the case of Blmgivandeeii 
Boobey v. Myna Baee (t/), and which the Full Bench accepted, 
namely, that there could not be a partition between joint 
widows so as to affect the right of survivorship of either {z). 

On the death of one widow, her interest in her husband^s 
estate survives to the other widow. Therefore no cause of 
action (as against third parties) can accrue to the rever- 
sioner until the death of the surviving widow, even in 
respect of a moiety of the property (a). 

In a recent case, in which the Bombay High Court ruled 
that where the doctrines of the Mayukh prevail, daughters 
take not only absolute but several estates, the Court ex- 
pressed an opinion that the same rule should apply iu the 
case of widows, though it admitted that such a rule would 
not be in accordance with that wdiich the Privy Council has 
held to prevail in Bengal and Madras 

A decree fairly obtained against the widow, as repre- 
senting her husband, is binding upon his estate and upon 

(x) 3 Mad. H. C. 424. 

{y) 11 Moore’s I, A. 487 ; S.C. 9 W. R. (P. C.) 23. 

(jg-) Janohi Nath Muhhopadhya v, Mothuranath MuhTiopadhyaf 
I. L. R. 9 Calc. 680 (cf. p. 585), and see the recent Madras decision in 
Qurivi Beddi v. Chinnamma^ I, L. R. 7 Mad. 93, But compare an 
earlier Madras ruling, Katha^erumal v. VenJcahai I- L- K. 2 Mad, 
194, which the Calcutta Full Bench say, seems to them ‘‘to he based 
upon a misapprehension of the Privy Council cases.” 

(a) Gohind Chunder Mojoomdar v. Dtdmeer Khan, 23 W. R. 125, 
See Mussamut Induhansi Knnwar v. 3fussamut Gribhivun Kumoar^ 
3 B. L. R. (a. c. j.) 289. 

{h) BiilaJcliidas v, Keshavlal, I. L, R. 6 Bom. 85 {cf. p. 88), 
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tlie reversioners. In the case of the Ilajah of Sliivagimqa (c) 
their Lordships of the Privy Oouneil said tliat, assnm- 
intv the widow to be entitled^ as heiress of her husband, to 
the zemindary in dispute, the whole estate would for the 
time be vested in her, — -absolutely for some purposes, 
though in some respects for a qualified interest : and until 
her death it could not be ascertained who would be entitled 
to succeed. The same principle which has prevailed in the 
Courts of this country as to tenants in tail representing 
the inheritance would seem to apply to the case of a 
Hindu widow. And it is obvious there wmuld be the greatest 
possible inconvenience in holding that the succeeding heirs 
'ivere not bound by a decree fiiirly and properly obtained 
against the widow.'^’ 

But where a widow, the heiress of her deceased husband, 
allowed certain maintenance for which the property was 
liable to fall into arrears, and the person entitled to the 
maintenance brought a suit against the widow personally 
for the amount of the arrears, and obtained a money decree 
in execution of which the widow^s right, title, and interest 
in the property left by her husband were sold, the Privy 
Council held, in a suit by the reversionary heir after the 
death of the widow to estabh’sh inheritance to, 

and to recover possession of the property, that inasmuch 
as neither the decree nor the sale proceedings had declared 
the property itself to be liable for the debt, the purchaser 
at the execution sale took only the widow^s interest and 
not the absolute estate, and therefore the plaintiff was entitled 
to recover (d). The exact interest which passes at a sale 
of a Hindu widow’s right, title, and interest” in any 

(c) Katama NatcMar v. The Majah of Shivagunga^ 9 Moore’s I. A. 
539 ; S.C. 2 W. R. (P. 0.) 31. 

(<^) Baijim JDoohey y. Brij Bhoohun Lull Amusti^ I. L. E. 1 Calc. 
133. See also KiUo Monee Dame v, Frosunno Narain Chowdhrp^ 
6 W. R. 304. 
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property, would seem to depend upon whether the suit in 
which the sale was directed was one brought against the 
widow upon a cause of action personal to herself, or one 
which affected the whole inheritance in tlie property (e). 

When a widow, who was not her husbaud^s heiress^ sold 
certain property belonging to his estate, bond fide for the 
purpose of paying off debts which had been contracted 
by the deceased, and the heirs came forward and caused 
the sales which she had made to be set aside, it was held 
that the purclmser, the sale to whom had been declared 
void, might claim, as against the heirs, to stand in the 
position of one who had advanced money to a childless 
widow for proper purposes, or at any rate that he might be 
considered entitled to have those charges which his monies had 
satisfied revived against the inheritance. The heirs were 
declared liable for the amount of the purchase-money to the 
extent of the assets of the deceased received by them (/), 

One who, without inquiry, purchased from a Hindu wife, 
whose husband was alive, was held — in a suit to have it 
declared that the property belonged to the husband and not 
to tbe wife — to be in no sense a bond fide purchaser without 
notice of the husband’s rights {g). But if a husband allows 
his wife to appear as the owner of an estate, and she mort- 
gages it, and the husband subsequently ratifies her act, nei- 
ther the husband nor an execution creditor of bis can set 
aside the mortgage on the ground that the wife was not the 
owner (/i)* 

Where a wife w^hose husband had been absent from his 
home about a year executed as heir and in possession of 
the property of her husband,’^ together with her husband^s 
brothers a joint bond for the repayment of money borrowed 

{e) Jotendro Mohtin Tagore v. Jogul Kulioref I. L. it. 7 Calc. 357. 

(/) Eoostum Singh v. Alum Shigh, 1 N. W. P. (Agra) H. C. 291. 

(g) Bindao Bashinee JDehee v. Pearee Moliun Bose^ 6 W, E. 312. 

(7i) Baneejgershad v. Baboo Maun Singh^ 8 W, R. 67, 
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to pay a debt due by hei- husband and his brothers, and to 
carry on the cultivation of lands held by her husband and 
his brothers, and mortgaged the family house as collateral 
security for the repayment of such moneys, the Allahabad 
High Court held, in a suit by the mortgagees upon the bond 
against not only the executors but also against the husband 
and liis share of the family house, that the husband and his 
property were not hable for the bond-debt. A Hindu 
husbimd is not liable for a debt contracted by his wife, 
except where it has been eoutracted under his express 
authority, or under circumstances of such pressing necessity 
that his authority may be implied. In this ease express 
authority had certainly not been given, and there were uo 
circumstances of such pressing necessity that the husband’s 
authority might be implied. Moreover, the plaintiffs had 
dealt with the wife as making the disposal of the property 
in her own right, and not looking in any way to the husband 
as responsible for the debt, and the circumstances were not 
such as to justify the plaiatiffs in thus dealing with the 
wife (i). 

The estate taken by a mother who inherits from her 
son (j), or, except in Bombay, by a daughter who inherits 
from her fatlier (k), is similar in all respects to that of a 

(i) Fusi V, Makadeo Frasad, 1. L. B. 3 All. 122. 

(J) Mussiwimaut JDibeli v. M 2 cssummaiit Tl-npoorna Diheh, 
1 Sol. Bep. 162 ; Niificr Mitur v. Mctm Koomar Qhutioorjya, 4 Sei. 
Icp. 310 ; Bhyrolee Dossee v. JS^uhJclssen BJiose^ 6 Sel. Bep. 63 ; 
JEemluita JDehea v. GolucJo Ckunder GoSayn, 7 Sel. Bep. 108; F* 
BacUr(fju v. F, Tenhatappadu, 2 Mad. H. C. 402 ; Fajah Vellanhi 
Venhata Krishna Row v. Venhata Rama Lahshmi Narsayya, L. B. 4 
I, A. 1 (cf, p. 8) ; Narsappa Lingappa v. Sahharam Krishna, 6 Bom* 
H. C. (a, c. j.) 215 ; SahJiara^n Sadashiv AdUhari v. Sitahaij I. L. R. 

3 Bom. 353 (cf. p. 368) ; Bharmangavda v. Rudrapgavda^ I, L. K 

4 Bom. 181 (cf. p. 187). 

(k) Qhotay Ball v. Chunnoo Ball, 14 B. L. E. 235 ; and for tlie 
m\m case on appeal before tko Prity Cmineil see L L. B. 4 Cale. 
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widow who is her husband^s heiress. Thus where the 
daughter while in possession of the paternal estate borrowed 
a large sum of money on mortgage, and only part of the 
money was borrowed under any legal necessity, — it was held 
(in a suit by the next heir after the daughter's death to 
recover the property mortgaged), that the mortgage must 
be set aside, upon repayment by the next heir of the 
amount which was borrowed under legal necessity (/). 

But in Bombay there have been a series of decisions under 
which it has been ruled that the daughter (m), sister (w) 
and great-niece (o) take absolutely, and may alienate lands 
by deed or devise them by will. 

It would seem that by Hindu law a son is bound to 
provide his mother with a suitable place in which to live: 
and that therefore a son who has inherited from his father 
a house in which the family in his life time lived, cannot 
sell the house without providing a suitable residence for his 
mother (p). 

744 (c£. p. 754); S.O. L. R. 6 I. A. 15; Sengamalathammal v. 
Valaynda Mudali^ 3 Mad. H. 0. 312 ; Kattama Nachiar v. JDorasinga 
Tevar, 6 Mad. H. C. 310. 

(1) Lalit Paiiday v. Bridhar Deo Naraymi Sing^ 5 B. L. R, 176. 

(w) Maribliat y, Damodarbhafjl. L. R. 3 Bom. 171 and cases 
there cited ; JBabaji bin Narayan v. Balaji Ganesh^ 1, L. R. 5 Bom. 
660. 

(«) Bhashar Trimhah Acharya v. Mahade'o Ramjij 6 Bom. H, 0. 
(o. c. j)l; BharmangavdaY, lludra^gavda^ I. L. R. 4 Bom. 181 
(cf, p. 187). In Bengal a sister cannot succeed as heir to her brother, 
Anund Chunder Mooherjee v. Teetoorain Chatterjee^ 5 W. E. 214; 
Brimati Eukkini Dasi v- Kadarnath Ghose^ 5 B. L. E. app, 87. In 
Madras she does apparently inherit, EuUi Ammal v. EadahriUna 
Aiyctn^ 8 Mad. H. C. 88. 

(o) Tuljaram Morarfi v. MatTiuradas^ I. L. R. 5 Bom. 662. 

(p) Mangala Dehi v. Dinanath Bose^ 4 B. L. R. (o. c, j.) 72. So 
Gauri V. C hand7'amanif I. L. R. 1 AIL 262 ; Talemand Singh y, 
Kukmina^ I. L. B. 3 AIL 353. See Joliurra Behee v. Breegopa 
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A widow who is not her husband’s heiress, has a right to 
maintenance out of his estate. As against the heir she has 
a right to maintenance out of the property belonging to 
the estate. She has also a right to maintenance out of such 
property in the hands of any one who takes it Tvith notice 
of her claim for maintenance. But she has no lien or 
charge on the property as against third parties, irrespective 
of notice (q). 

It has been held by a Full Bench of the Allahabad High 
Court that the maintenance of a Hindu widow is not, until 
it is fixed and charged on her deceased husband’s estate 
by a decree or by agreement, a charge on such estate which 
can be enforced against a bond fide purchaser for 
value without notice. When the maintenance of a Hindu 
widow has been expressly charged on her husband’s estate, 
a portion of such estate will be liable to the charge in the 
hands of a purchaser, even if it be shewn that the heirs to 
the estate have retained enough of it to meet the charge, 
but the estate wdll not be liable if its transfer has taken 
place to satisfy a claim for which it is liable under Hindu 
law, and which under that law takes precedence of a claim 
for maintenance (?> Following this ruling it was decided 
in a later case that the bond dde purchaser for value of the 

Jfmer, I. L. R. 1 Calc. 470 ; Venkatammal v. Andyafpa QMtii^ 
I. L. B. 6 Mad. 130 ; DaUukliram Maliasuhhram v. Lallubhai 
Motkhand, L L. R. 7 Bom. 282, 

iq) Adhiranee Namui Coomai^y v. Shona Malee Pat MaTiadai^ 
I. L. R. 1 Calc. 365. See also on the general question as to the rights 
of the widow as against her husband’s heirs, Gang a Bai v. Sita 
liam, I. L. E. 1 All. 170 (F. B.) ; Savitrihai v. Luximihai, I. L. R, 
2 Bom. 573 (F. B.) ; Snmati Bhagabaii JDasi v. Kanailal Miners 8 
B. L. R. 225 *5 Nistariiii Dasi v. Makkanlal Butt, 9 H. L. R. 11. 

(r) Sham Lai v. Banna^ I. L, E. 4 AIL 296 (F. B.) See also 
KalpagathacM v, GanapatJii Pillai^ L L. R. 3 Mad. J84 ; Malialahsh- 
mamma v. Venkataratnamma^ I. L. R. 6Mad. 83; Yenhatammal Y, 
Andyappa^ I. L, E. 6 Mad. 130. 
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estate of a Hindu Imsbandj sold in order to satisfy tlie 
husband’s debts^ does not take such estate subject to the 
wife’s maintenance, even if such maintenance is fixed and 
charged upon the estate (s). 

In Bombay, the nature of a Hindu widow^s right to 
maintenaiiee, and the extent to which it is a charge on the 
estate in the hands of a purchaser for value, have formed 
the subject of an elaborate judgment by JFest, J. The suit 
vpas one for maintenance brought by a Hindu widow against 
her husband’s brother, who was the sole surviving member 
of her husband’s family, and against certain bond fide pur- 
chasers for value from the husband’s brother of certain 
immovable ancestral property of the family. The con- 
clusions at which J., arrived have been summarized 

in a recent decision {t) as follows — that it was open to the 
sole surviving proprietary member to sell the estate which 
had vested in him ^ that he could not however by so doing 
affect the right of the widow if it had become a right in 
re adhering to the estate, though the widow’s right, until 
made a precise and actual charge on the property, could not 
prevent the said proprietary member dealing with it at his 
discretion ; that such member, who with a view to defraud 
the widow, parted with the estate, could not by so doing get 
rid of his liability, and that the vendee, who shared in the 
proposed fraud, could not be allowed to profit it, though 
if he bought knowing of the widow’s existence and of her 
claim, but in the bond fide belief that no wrong would be 

(^) Gur JDayal v. Kaunsila^ I. L. R. 5 All, 367. See also Adhi~ 
ranee Narain Qoomary v. Shorn, Make Fat Mahadai, I. L. E. 

1 Calc. 365; Natcliiarammal v. GopalaJenshna.l. L. E, 2 Mad. 126, 
and compare Lahshman Mamchandra Joshi v. Sat^abhamabai^ 1. L. E. 

2 Bom. 494. 

Q) DalsidcJiram Ilaliasiihliram Lallubhai MoiicJumd, I. L. E. 
7 Bom. 282 (cf. p. 285). 
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wrouglit upon her by the sale^ he would acquire a title free 
from the cliiim (u). 

But voluntary alienations would seem to stand on a 
different footing. So a %vidow is entitled to follow her 
hiisband^s property in the hands of donees to recover her 
maintenance^ her right to which is not affected by any 
agreement made by her with her husband in his lifetime (r). 

If it is clear that the intention was to bestow such an 
estate on her^ a Hindu wife or widow may take an absolute 
estate in immovable property by gift (tv)j or devise (a*) from 
her hiisbaiKi, But in the absence of proof of any such 
intention^ the interest she takes in such property 'would seem 
to be limited in the same as her interest in property 

inherited from her husband (y). 

It has been ruled in Bombay that a Hindu female is not 
on account of her sex disqualified from entering into a 
contract, and that marriage does not take a'way or destroy 

(u) Laksliman Bamcltandm Joshi v. Suiyahhatnalai, I. L. H, 
2 Bom. 494. 

(«?) Narhadahai v. Mahadeo Narayan^ I. L. R. 5 Bom. 99. See 
also Jumna v, Maehtl Sahn, I. L. B. 2 All. 315. 

Ham Narain Sing v. Pear ay Bhugut^ I. L. R. 9 Calc. 830. 
See also Spimaii Fahitva Dad v. Bamudup Jana^ 7 B. L. R. 697. 

(,?:) Prosunno Coomar Ghosev. Tappuchnath Sif'cap^ 10 B. L. R. 
207 ; JUoonjbehapi Dhur v. Premcliand Duif^ L L, R. 5 Calc. 684 ; 
Jeewun Pundii v. Mussumai SonUy 1 N. W. P. H. C. Pt. II. p. 6. 
Compare Scih Mulchdnd Badkardia v. Bai Mancha^ I. L. B. 7 Bom. 
491. Por tlie proposition that testamentary gifts by Hindus are to be 
treated as a species of gift, see Jatlndra Mohan Tagore v. Gane 7 idra 
Mohan Tagope^ 9 B, L. R. 377 ; Jiidoonath Sircap v. Bussant Qoomap 
Boy Qhowdhpij, 1 i B L. R. 286 (cf. p. 295). 

iy) Teencoxcj-'ee Q hatter jeoY. Dinonatli Banerjee^ 3 W. R. 49; 
Duchmiui Cliundep Geer Gossain v. Kalli Chupn Singly 19 W. R. 292 
{P. C.) ; Rndp Narain Singh v. Bup Kuai\ I. L. R, 1 AIL 734; 
GtinguiUnMya v. Parameswuramma^ 5 Mad. H. 0. Ill ; Kotarhasapa 
V. Ohanverovaj 10 Bom. H. C. 403, 
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any capacity possessed by her in tins respect. Slie is 
capable of acquiring' and holding property in her own rightj 
and when she holds any such^ her power over it is absolute. 
Tlie absence of consent therefore on her hiisband^s part 
cannot affect her power to deal with such property (e); 
and where a married woman mortgaged, jointly with her 
husband, a house which was her property and covenanted, 
jointly with her husband and separately for herself, to repay 
the mortgage money, it was held in a suit by the creditor 
to recover the balance of the debt which remained due, 
after the house had been sold in pursuance of a power of 
sale contained in the mortgage deed, that the wife must be 
held to have contracted with reference to her stridlian or 
separate property, and to be, therefore, so far as her stridkan 
extended, liable to the plaintiff (aj. 

The creditor of a deceased Hindu does not obtain any 
better position as against the debtoris estate, than that 
which he enjoyed during the debtoris lifetime. When the 
estate has passed to the heirs of the debtor, the creditor 
may have recourse to it, so long as it remains in their 
hands for the safcisfiicfcion of his debt. If he allows the 
heirs to dispose of the estate to a bond fide purchaser, he 
cannot follow it in the hands of the purchaser, but has 
only a right to bring a suit against the heirs personally, 
who are responsible to him to the extent of the assets 
they receive. A creditor, whose debt is not secured by a 
mortgage or hypothecation, has not on the death of the 
debtor such an interest in his estate, as prevents the heirs 
from selling it to a bond purchaser so as to confer 

(s) Mathubhai Bhailal v. Javher Maiji^ I, L. B. 1 Bom. 121 
{cf. p, 123). 

(a) Govindji KMmji v. La&midas WatbuhJioy^ I.L. B. 4 Bom. 318. 
See also Nahalekand v. Bai Shiva^ I. L, B. 6 Bom. 470 ; Narotam 
V. Nanka^f I, L. B, 6 Bom, 473 as to the extent of a married woman’s 
iiability. 
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Epou him a clear title* The purchaser does not take the 
property subject to the claim of the creditor (^), 

And in a recent case it was held by PontiJeXj J.j that the 
prineipies which are applicable in England, owing to statutory 
provisions, to the case of purchases from heirs and devisees, 
being principles of natural equity, are also applicable to the 
case of purchases from Hindu heirs and devisees. These 
principles, as stated by the learned Judge, are, that the 
creditors of the ancestor or testator may follow his lands 
into the possession of a purchaser from the heir or devisee, 
if it can be proved that such purchaser knew (1) that there 
were debts of the ancestor or testator left unsatisfied ; and 
also (2) that the heir or devisee to whom he paid his pui'chase- 
money intended to apply it otherwise than in the payment 
of such debts. But a purchaser ignorant of either of these 
points has a safe title, for no duty is cast upon the purchaser 
from the heir or devisee to enquire whether there are 
any debts of the ancestor or testator, or to see to the appli- 
cation of his purchase-money. Further, the burden of proof 
is entirely on the creditor to show that the purchaser from 
the devisee liad notice that the latter intended to misapply 
the purchase-money (c). 

But undivided family property is not, generally speaking, 
liable in the hands of surviving co-parceners to the debt of 
a deceased co-parcener, not incurred on behalf of the 
family 

{h) Zuhiit*diist Khan v. Kidminun, N.W P. (Agra) (F. B.) 71 ; 

Ohatterjee v. Peari Mohan J>as, 3 B. L. B. (o. c. j.) 7 ; 
Mommotho Nath Pay Yn Greendor Chunder* Ghose^ 24 W. B. 366; 
Unnoyoorna Pas sea v. Gunga Narain Paul ^ 2 W. E. 296 ; Jamiya- 
tram Ramchandra v. Parhhadas Pathi^ 9 Bom. H. 0. 116. ^ 

{c) Greender CImnder Ghose v. MacMntosh. I. L. B. 4 Calc. 897 ; 
and see Kasumunnissa Bihee v. Nilratna BosSy I. L. B. 8 Calo. 
79(cf. p 86). 

(d) Goor Pershad v, 4 N.W.P. H. C. 137; Udaram 
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And ilie principles applicable in the case of alienations 
of the estate of a deceased Mahomedan bj his heirs are 
similar to those which govern alienations by the heirs of a 
deceased -Hindu (e). 

A Mahomedan widow’s right to dower is nsnallj simply 
in the nature of a debt which she^ like any other creditor, 
can take legal means to enforce against such property of 
her deceased husband as she can find in the hands of his 
heirs. If she is herself in possession of her husband’s 
estate, she has a lien on it in respect of her own debt, as 
against the other heirs, and is entitled to pay her own debt 
in preference to any other (/). She cannot legally alienate 
property devolving upon her as dower, without the consent 
of the other heirs of her husband : and a mortgage made by 
her without such consent may be set aside by them {g). 

But the right to dower is personal to the widow and does 
not pass to the purchaser of the estate. For a widow’s 

Sltaram v. Banu Fanduji, 11 Bom. H. C. 76 ; Narsinbhat bin 
JBhapubhai v, Chenejpa bin JSingapa^ I. L. B. 2 Bom. 479 ; Zemindar 
of Sivagiri y. A hoar Ayyangar^ I. L. E. 3 Mad. 42 ; Hanumaniha 

V. Suuumayga, I* L. E. 6 Mad. 232 ; Karpahamhal v. 8uhbayyan^ 
1. L. E. 5 Mad. 234. 

(e) Bazayet Rossein v. Dooli Ohund^ L L. R. 4 Calc. 402 (P. C.) ; 
S C. L. R. 5 I. A. 211 ; Shah JSnaet Rossein v. Syud Rumzan^ 10 

W. R, 216 ; S.C. 1 B. L. R. (a. c. j.) 172 ; Mussaniut Begum v. Doolee 
Qhundf 20 W. R. 92 ; Narsitigh Bass v, Napiiooddm Rossein^ 
I. L. R. 8 Calc. 20, See also Assamathem JSessa Bibee v. Boy 
Lutchmeeput Si 2 igh, I. L. E. 4 Gale. 142 (F. B.) ; Muttyjan v, Ahmed 
Ally, 1. L. E. 8 Calc. 370. 

(/) Mussamut Begum v. JDoolee Ohtind, 20 W. R. 92 ; Say ad Timed 
All Mussamut Sa-giha^n, 3 B. L. E. (a. c. j.) 175; Mussamut 
Waliidunnissa v. Mussamut Shtibr^aUmi, 6 B. L. R. 64. 

{g) Sullamiit Bebee v. Sheikh Makommed Tuhkee, S.D.A. N.W.P., 
1853. p. 46. See also Mahomed Jlssud-ooldah Khan y. Mussumat 
Ghasheea Beebee, 3 N.W.P. (Agra) H. C. 160; Mussumat Kuminur^ 
oohnissa Begum v. Mahomed Russun, 1 N. W. P. (Agra) H. G. 287. 
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dower stands upon no liiglier or better footing than any 
other debt due from her deceased husband, and except where 
there is an express agreement to that effect, there is no pre- 
smnption of hypothecation of his estate for her dower to he 
drawn from the mere circumstance that dower is due, and 
therefore a purchaser of a deceased hiisband^s estate from 
a Mahomedau widow iu possession thereof, pending pay- 
ment of her dower is not entitled to plead non-satisfaction 
of her dower-debt to a claim by her husband’s heirs foe 
their sliare of his inheritance (//), 

As a general rule of Hindu law, property giren for the 
mainteuauee of religious worship and of ciiarities connected 
with it, is imilieuable. But it is nevertheless competent for 
tlie sliebait of property dedicated to the worship of an idol, 
in the capacity otshebait and manager of the estate, to in- 
cur debts and borrow money for the proper expenses of 
keeping up the religious worship, repairing the temples or 
other possessions of the idol, defending hostile litigious 
attacks and other like objects. The power, however, to 
incur such debts must be measured by the existing necessity 
for incurring them. The authority of the shehait of 
an idol’s estate would appear to be in this respect analogous 
to that of the manager of an infant heir as defined iu 
II anumanpersmid Panda [i). It is only in an ideal 
sense that property can be said to belong to an idol : and the 
possession and management of it must, iu the nature of 
things, be entrusted to some person as shehait or manager. 
It follows that the person so entrusted must of necessity 
be empowered to do whatever may be required for the 


{h) All Muhammad Khan y, AzizuUah Khan^ L L. R. 6 All. 60 
See also Ahmumat Bebee Bachun v. Sheikh Hamid Hossein, 14 
Moore’s I. A. 377 ; and Bazapet Hossein v. BooU Chund, I. L. R. 4 
Calc. 402 (P. C.) 

{i) See ante pp. 38-40 ; 6 Moore’s I. A. 393 (cf. p. 423.) 
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service of the idol and for the benefit and preservation 
of its property, at least to as great a degree as the manager 
of an infant heir* And assuming that a shebait may incur 
debts or borrow money for necessary purposes, it appears 
right and reasonable that judgments obtained against a for- 
mer eliehait in respect of debts so incurred should bind suc- 
ceeding shebait who in fact form a continuing represen- 
tation of the idoFs property {j). 

And accordingly where decrees had been obtained against 
a shebait upon his bond, for the repayment of money said to 
have been borrowed for tbe service of the idol, and the 
decrees directed that the debt should be paid by the shebait 
personally, and if not, should be realised from the profits of 
the dewuttuT lands — the Privy Council held (in a suit by 
the successors of the shebait to have the dewuttur property 
released from attachment) that the decrees being untainted 
by fraud or collusion, and having been passed after the 
necessary and proper issues had been raised and determined, 
were binding on the succeeding shebaits {h). 

It has been ruled by the Privy Council in a case which 
has already been referred to (Q that even if it had appeared 
that the purchaser of dewuttur land had notice that the 
whole of the purchase money was not required for the pur- 
poses of the endowment, but that part of it was to be 
expended on other objects, an action would not lie to set 
aside the sale altogether, since the purchaser would be 

Q) Konmar Doorganaih Roy v. Ram Qhunder Sen^ I. L. R. 2 
Calc. 341 (P. C.) ; S.O, L. [R. 4 I. A. 52 ; ProBunno Kumar i Dehya 
V. Golah Chand Baboo, L* R. 2 I. A. 145 (cl p. 151) ; S.O^ 14 
B, L. E. 450 (cl p, 458) ; Maharanee SMbessouree Behia v. Mothoo- 
ranath dcharjo, 13 Moore’s I. A. 270. 

(h) Prosunno Kumari Dehya v, Golah Chand Baboo, L. B. 2 I. A. 
145 ; S.C. B. L. B. 450. 

(t) Konioar Doorganath Roy v. Ram Ohunder Sen, I, L. B. 2 
Calc. 341 (P. C.) (Cl p. 363) ; S.O. L. B. 4 I, A. 52 (cf. p. 65), 
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entitled to be reimbursed so much of the money as had 
been legitimately advanced. 

Though the shebait cannot alienate the dewuiiur lands, he 
can create derivative tenures and estates conformable to 
usag*6 (m). 

When the endowment is merely nominal, and not bond fide ^ 
the property will be dealt with in the ordinary mode, and will 
not be treated as property set apart for religious purposes. 
And it is not merely because a person purchases pi’operty 
in the name of an idol, or conveys it to an idol, that this is 
to be considered a dedication of the property to religious pur- 
poses wliich renders it inalienable. There must be clear 
evidence of a real endowment and that it was the intention 
of the donor, subsequently bond fide acted on, that the wor- 
ship of the idol should be kept up for the benefit of his heirs 
in perpetuity or of the public {n)* So the mere fact that 
the rents of a particular mehal have been applied for 
a considerable period to tiie worship of an idol is not 
sufficient proof that the mehal is dewuUur (p ) . 

It is frequently difficult to say whetlier there has or has 

not been a real dedication to religious purposes which 

makes the property inalienable. In. a case in which the 
deeds relied on contained provisions for the endowment and 
support of idols and their worship, which were in the 

nature of trusts impressed on the property to be pei’- 

Maharanee Skihessouree Delia v, MothoranatJi Acharjo^ 13 
Moore’s I. A. 270. So Tahhoonissa Bihee v, Koomar Sham Kuhore 
15 W. E. 228; Arruth Mmer v. Juggurnath Indrasimmee^ 
18 W. R. 439. 

(a) Maharanee JB rojosoondery Behea v. Ranee Luchnee Koonwaree^ 
20 W. E, 95 (P. C.) ; Bromotlio Bosses v. RadhiJca Persaud Butt^ 
14 B. L, E. 175 ; Shoo}.at Ali v. Zumeerooddeen^ 5 W. E. 158 ; Gunga 
Narain Sircar v. Brindahun Chttnder Kur Ohoiedhry, 3 W. E. 142. 

(o) Komoar Boorganath Roy v. Ram Chunder Sen^ 1. L, E, 2 Calc. 
341 (P. C.) (cf. p. 349) ; S.G. L, E. 4 L A. 52 (cf. p. 61). 
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formed by the doneCj— tbe Privy Council said (p): 
the case of a bare trust leaving no beneficial enjoy- 
ment to the donee, there would be strong ground for 
the implication that the property was not alienable and 
was to descend to the donee’s lieirs as trustees in succession. 
But it was eontetided that in these grants the trust is coupled 
with an interest, giving the donee a right to the enjoyment 
of the surplus as a fruit of the property, after making due 
provision for the sustentation of the idols and their ^vorslnp, 
and therefore that there is a beneficial ownersliip capable 
of alienation. The ease of Sonatun Bysach v. Sreemtitty 
JuggnUoondree Dossee (q) was cited to show that such a 
beneficial interest may exist as a secular right in property 
dedicated primarily to the worship of idols. In that case, 
it is true, a disposition of the surplus was expressly made 
by tlie will of the donor : but their Lordships do not doubt 
that oases may occur where, from the nature and terms of 
the gift, the intention of the donor to confer a beneficial 
and alienable interest in the property dedicated may be 
inferred. ^ ^ ^ It would unquestionably be more 

consonant witli the genius and spirit of Hindu law and 
usages that endowments of this kind should be made to a 
family by whose members in succession the worship might 
be performed, than to an individual who might sell or give 
them to a strangei%” 

Where the lands themselves have been dedicated to an 
idol, they cease to be the property of the family, except 
otherwise than as representing the idol, and are, therefore, 
impartible. But where only the profits have been dedi- 
cated, the lands remain the property of the several members 
of the family, subject to a trust ill favour of the idol, and 

(p) Majah Ohuniernath Boy v. Kooar GoUndnath Boy^ 11 B. L. 
B. 86 (cf. p. 112). 

{([) 8 Moore’s I. A. 60. 
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are therefore partible amoBg the Eiembers, but subject 
alwajs to the trust (r). 

Where a grantor creates a secular estate with a religious 
jBotivej the grant does not stand on the same footing w ith 
a religious eiidowmentj and is not/ therefore^ exempt from the 
rule as to perpetuities (s), 

A shehait cannot get rid of the trusts to wdiichheis 
subjeetj merelj bj reason of resumption proceedings result-* 
ing in a settlement for re?enne with him in his private 
character. The settlement in no degree relieves the s/ielait 
of his trust ; and does not render alienable land wliicli, irre- 
spectively of it, was not alienable {/). 

The Mnbomcdan law as to mortgjiging or otherwise 
alienating wacjf laud (ii)^ is in many respects similar to the 
Hindu law as regards deicuttur property. Those aliena- 
tions only which fall within the scope and spirit of the 
endowment, or which are necessary for its maintenance or 
protection, will be supported {«). 



OO Mam Coomar Paul v. Jogender Nath Paul, 1. L. B. 4 Gale. 56. 
See also Komuar Doorganath Moy v. Ma7n Ckunde?* Sen, 1. L. E. 2 
Calc. 34i (of. p. 350) ; S.G. L. K. 4 L A. 52 (cf. p. 61). 


(if) Ananiha Tirtha Cliarlar v* Nagainutlut Amhalagaren, T. L. E. 
4 Mad. 200. See also Ppumotha Possee v. Radhihi Ptrsaud Dutt, 
14 B.L.B. 175. 

(/) Juggut Molihii Dassee v. Musmmut Sohheemoneg Dassee, 14 
Moore s 1. A. 289 (cf. p. 305). 

(u) For some recent deeisions as to what constitutes a valid umgf, 
see Mahomed Hamid alia Khan v. Lotful Hug, L L. R. G Calc. 744 ; 
Luchmijnit Singh v. Amin Ahifu, I. L. R. 9 Calc. 17G; Abdul Ganne 
Kasarii v. Ilusseii Miga Rahmiida, 10 Bom. H. C. 7 ; Patniabihi v. 
The Advocate General of Bombay, I. L. R. G Bom. 42 ; Say ad 
Mahomed All v. Sagad Gobar A.U, I. L. E 6 Bom, 88. 

(v) SooIchdeoDoss v. Anieer-ood^deen,S.I)*A, (N.W.P.) 1853, p. 433 ; 
ShoojatAU V, Zaumvooddeen, 5 W. R. 158. See Macnagh ten’s Mahome- 
dan Law, 328 ; Baillic’s Mahomedan Law (2nd Ed.) pp. 605 ei seq. Also 
Delroos Banoo Degam v. Nawab Syud Ashgar Ally Khan, 15 B. L. H, 167. 
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When land subject to a mortgage is set apart as wxiqf^ 
the existence of the mortgage does not invalidate the 
endowment. The endowment is subject to the mortgage. 
If after having made a mortgagej the mortgagor dedicates 
the property as and dies leaving sufficient assetsj 

his heirs are bound to apply them to the redemption of the 
mort<ra(re, so as to set the endowment free. But if neces- 
sarj, the mortgagee may enforce his mortgage by sale of the 
land ; and the endowment wall be rendered void as against 
the purchaser under the mortgage. But it will not be void 
as against the heirs of the grantor ; as against the latter, 
the surplus proceeds will be subject to the endowment [w). 

It has been held by the Allahabad High Court tliat 
Maliomedans entitled to frequent a mosque and to use 
the other religious buildings connected wdth the endowment 
are competent to sue to set aside a mortgage of the endowed 
property, and for the ejectment of the mortgagee who had 
purchased the property at a sale in execution of a decree 
enforcing the mortgage (^). 

When rmitaxcallis (superintendents or trustees) of wuqf 
property have been appointed, the property is subject to 
the management for secular purposes of the mufawallis for 
the time being. The office of a miitawalli^ in the interval 
between the death of one mutawalli and the appointment 
of another, is not extinguished but in abeyance. The parties 
interested therefore as beneficiaries are not entitled them- 
selves to assume the superintendence of the wuqf^ and in the 
exercise of that function to maintain suits for its protection. 
They must, unless the settlor or his executor exercises his 
power of appointment, apply to the Court to fill the vaeaiit 
office, and the mutawalli appointed by the Court must 

{v}) Bhahazadi Hajra Begum v, Khaja EoBmn Ali Khan^ 4 B, L. B. 
(a. c. j.) 86. 

(.r; Zufar^ah Ali w BaMitawar SingTi^ L L. R. 5 All. 497, 
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exercise Ms own judgment as to tlie steps to be taken for 
the protection of the property 

A true wi^g/ would appear to be irrevocable. The con- 
sequences of the dedication are that, even while the direct 
ownership is retained, the beneficial interest passes wdiolly 
from the appropriator. Should the intermediate purposes of 
the dedication fail, the rule of Mahoinedan law appears to 
be that the final trust for charity does not fail witii them. 
Charitable grants being thus teuderlj regarded, it would be 
inconsistent that a power of revocation should be recognized 
in the grantor (cj. 

Though, under se3. 9 of the North-Western Provinces Pent 
Act, 1873, (Act XVIII of 1873), an ‘^occupancy tenant” 
in those Provinces, cannot, unless he be a tenant at fixed 
rates, transfer his right of ocenpancy by grant, will or 
otherwise, except to a person, who has become bv inheritance 
a co-sharer in such right, it would seem that, he may 
nevertheless hypothecate his right to a stranger. For it lias 
been held by a Full Bench of the Allahabad High Court 
{Malimood, J,, dissenting) that a simple mortgage by an 
occiqnincy tenant of his right of occupancy is not a trans- 
fer” within the meaning of that section {a), 

(jj) JP/iate SaJieh l^ihi v. Damodar Fremji^ I. L. E. 3 Bom, 84, 

(z) FatmaJjihi v. The Advocate General of Bombay^ L L. E. 6 
Bo 111 . 42. 

(tr) Gtpal Pandey v, Parsotam Das, I. L. E. 5 All. 12L Though 
this deeisiun was strictly limited to the case of a simple mortgage, the 
principles on which the judgments of the majority of the Court were 
based would appear to govern also the case of all mortgages. 


CHAPTER IV. 


OF MORTGAGE CONTRACTS. 

Preyidus to tlie 1st July 1882 when the Transfer of 
Property Actj 1882, (Act IV of 1882) came into force, parties 
might throughout India enter into a contract of mortgage 
in the same manner as they might make any other contract, 
that is to say, their agreement might be either verbal or in 
writing. And this is the state of the law still in the Presi« 
deucy of Bombay, the Punjab, and British Burma, to wliicli 
provinces the Transfer of Property Act, 1882, does not at 
present extend {a). In all such cases proof of the existence 
of the contract is all that is necessary, and if satisfactorily 
established, a verbal agreement will be given effect to (5). 

At the same time, verbal contracts are so open to mis- 
construction and fraud, and there is so much difficulty in 
proving them after a long lapse of time, that they are to 
be especially distrusted in the case of mortgages of land, 
where disputes seldom arise until some considerable period 
has passed. Moreover, all documents, not testamentary, 
duly registered under the Registration Act, and relating 
to any property, whether movable or immovable, take effect 
against any oral agreement or declaration relating to the 
same property unless where the agreement or declaration has 
been accompanied or followed by delivery of possession . 

(a) See sec, 1 and for the mode in which mortgages must be 
effected under the Act, see sec. 59. 

(5) Ileerza Moohttnmiud AU v. Naimb Souhit 4 Sel. Bep. 
168. Sec also Slum Singh v. Mimummaut Umraotee^ 2 Sel. Eep. 74; 
Mimumat Ummim Bebee v. Mouhee Mohumed Oomer, S.D.A, (N. W. 
P.) 1849, p. 219 ; Sheikh Mahniatdla v. Sheikh Sarhitulla EageU^ 1 
B. L. B. (F. B.) 58 (of, p, 64) ; S. C. 10 W. B. (F. B.) 51. 

(c) The Indian Registration Act (Act III of 1877,) sec. 48. 
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Consequently mortgages by mere verbal agreements are 
seldom met with in practice: and no mortgagee is safe 
unless lie has a written instrument of mortgage duly regis- 
tered. 

A deposit of title deeds as security for money, in English 
law known as an equitable mortgage/’ is treated as a 
valid simple mortgage of the whole property to which the 
deeds deposited refer, and is subject to the same rules as an 
ordinary simple mortgage (tf). 

A sum of iiioney was pvaid as a loan, and thereupon 
(at the time of receipt of the money) title deeds were 
deposited by way of security for the repaj^ment of the 
advance. It w^as held that this was a complete equit- 
able mortgage, and that the mortgagee was entitled to a 
decree upon it, although he subsequently took from the 
mortgagor a written memorandum of deposit, which was not 
registered, as it was necessary it should have been before it 
could be put in evidence (e). But this case turned entirely 
on the special circumstances proved : and as a general rule 
there is no doubt that if there is any written document of 
deposit or mortgage, it ought to be registered. In another 
case, — uiX)n the date on which a sum of Rs. 20,000 was re- 
payable, — the debtor sent his creditor the title deeds of cer- 
tain property, along with a letter, in which he stated that 
lie sent the deeds as a collateral security for the debt which 
he w^as unable to pay. It %vas held that the letter could 
not be separated from the deposit of the title deeds, and 
that registration was necessary. The Court observed: 

This is not a case in which the charge on land is implied 

(d) Laljee v. Govind Ram Janee^ 6 Sel. Kep. 165. See the judg- 
ment of the Privy Council in Farden Seth Sam v. Luchpathy Royjee 
Marsh. 461, S.O. 9 Moore’^s I. A. 303; Gimeshee Lall v. 
Riddeo Singh ^ S,D.A. (N.W.P.) 1852, p. 450 ; and cf, the Transfer of 
Property Act (Act IV of 1882), sec, 59, para* 3. 

(<^) Kedanmth Butt v. Shcmloll Rhettnj^ li B. L, R, 405 (cf.p. 412). 
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from the deposit of the deeds themselveSj neither is it a 
case where the charge or the equitable mortgage is made 
expressly by parol (/).^’ 

Where an equitable mortgage by deposit of title deeds 
had been made^ the mortgagee executed an assignment of ail 
his property and of all debts due to him, and all the secu- 
rities therefor, to the plaintiff. The assignment also con- 
tained a power-of-attorney from the mortgagee to the 
plaintiff, empowering the latter to recover in the name of 
the mortgagee, but for his own benefit, the sum and sums 
of money and debts thereby assigned, or intended so to be, or 
any of them, or any part of any of them. Some time after 
the execution of the assignment, the title deeds, which had 
been deposited with the mortgagee, were handed to the 
plaintiff in accordance with the terms of an agreement to. 
that effect contained in the asssignment. The deed of 
assignment was not registered. The High Court of Bombay 
in its Original J iirisdictioii {Sargent^ J,,) held that the deed 
of assignment required registration, and that not being 
registered it could not be received in evidence ; that under 
section 91 of the Evidence Act no evidence other tlian that 
contained in the document itself could be given to prove 
the fact of the assignment; and that, therefore, the plaintiff 
had failed to show a title to sue as assignee of the equitable 
mortgage. The Court, however, permitted an amendment 
of the plaint by which the plaintiff was described as suing 

in his own name and as the constituted attorney of P. D*” 
(the mortgagee), and then allowed the deed of assignment 
to be put in as evidence of the power thereby conferred on 
the plaintiff to sue for and recover all debts due to the mort- 
gagee, and therefore to maintain the present suit in respect 

(f) Lwarhamtli Mimr v. S, M, Sarat Kimari Dost, 7 B. L. E. 55. 
See as to the deposit of title deeds ; SomaBimdara TamUran v. Sale- 
haml Pattun, 4 Mad. H. C', 869 ; Amn-Un-Nissa Begum \\ Clement 
Dak, 6 Mad. H. C. 455. 
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of tbe equitable mortgage ; but the Bench^ to which the case 
went on appeal, held that the plaintiff could not treat the 
power-of-attomey contained in the deed of assignment as 
enabling him to maintain a suit on the mortgage, inasmuch 
as that power-of-attorney purported to enable him to recover 
for his own benefit, and to give it that effect would be, to 
all practical purposes, to treat it as an assignment, but that 
tile deed could not be used for that purpose inasmuch as it 
had not been registered {g). 

In all cases, much risk and confusion are avoided by 
having a short and accurate deed, attested by at least two 
credible witnesses, and duly registered, which may itself 
testify to the real facts and the intentions of the parties 
contractiiig. 

A mortgage deed should set forth shortly, but distinctly; 
all the material points of the agreement into w^hich the 
parties really intend to enter (A). It should state with 
strict accuracy, the consideration given, the locality and 
description of the property pledged 0, the nature of the 
mortgage, the length of time it is to remain in force, and 
any other conditions which the parties may have agreed 
upon, together with the date of the execution of the deed. 

The stipulations as to the payment of interest should 
he accurate and clear : for interest will not be allowed un- 
less it is included in the agreement. Thus in a case where 
the mortgagee had not the usufruct of the property, the mort- 
gage deed was silent on the subject of interest : and the 
Court on account of this silence refused to ailovs" any iuter- 


{g) Ganpat Fandurang v. Adarji Dadabhai^ I, L. E, 3 Bom. 312. 
(A) For precedents of mortgage deeds of different kinds, see 
Appendix. 

(i) Beojit V. Pitamlar^ I. L. E. 1 All. 275 (of. p. 277). As to the 
description of parcels, the provisions of sec. 21 of the Registration Act 
( Act III of 1877) must be kept in view. 
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est from the date of the deed up to the time when the 
money lent became re-pa^^able (j). 

Where the contract is only for the payment, on a day 
certain, of money borrowed with interest at a certain rate 
down to that day, a further contract for the continuance of 
the same rate of interest after that day until actual paj^'- 
ment is not to be implied. When, therefore, the agreed rate 
of interest is excessive and extraordinary, the Court will 
reduce the rate to a reasonable amount (k). But where 
a mortgage contains a clear stipulation for the payment of 
interest until repayment of the principal sum secured by 
the mortgage, the mortgagee is entitled to recover the 
agreed rate of interest without any deduction up to the 
date of decree 0. 

An agreement to mortgage contained a provision that, 
until the formal mortgage deed should be executed, contain- 
ing all such covenants, provisions, stipulations and agree- 
ments as are usually or properly introduced into mortgages 
of estates of a similar nature, the mortgaged property should 
remain charged with the amount of the loan, and the 
mortgage agreement should be considered as a deed of 
mortgage. Under the agreement the money lent on mortgage, 
together with interest at 18 per cent, was to be paid within 
one year from the date of the agreement, and the agreement 
further provided that the interest was to be payable in four 

(j) Baboo Juggutpitttee Singh v. Madho Singly S.D.A. 1855, p. 54. 
See Baboo EamrutU>n Roy v. Baboo Goordass Roij^ S.D.A. 1854, 
p. 514; Baboo Goordass Roy v. Baboo Ramrutton Roy^ S.D.A. 1854, 
p. 518 ; JSeera Ram v. Raja Deo Namin Slngh^ K.W.P. (Agra) H. 0. 
(¥,B.) 63 .(cf. p. 68) ; Prosumo Coomar Mooherjee v. Baboo Buldeo 
Nai'ahi Smgh^ 18 W. B. 62. 

(k) Nanchand Eansraj v. Bapusaheb RustamhJiai^ I. L. R. 3 Bom. 
13 1 See also Gossain Luchmeo Narain Poores v, Tehait Eet Namin 
Bing, 18 W. R. 322. 

(0 Futiclima Begum v. Mohamed Amur, I. L. E. 9 Calc. 300. 
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quarterly instalments, and that if any instalment was not 
paid on the due date, compound interest was to be allowed 
thereupon. It was held that/inasmoeh as if a formal mort- 
gage deed had been executed, it would have been a usual and 
ordinary covenant to insert in such a deed that interest should 
be p*aid on the principal sum for any time during wliicli such 
sum remained unpaid after the expiry of the year fixed 
for payment, at the rate of 18 per cent,, specified in the 
agreement, the mortgagee was entitled to recover interest 
at tiiis rate until the principal sum was realized from the 
mortgagor. The Court, however, refused to agree with a 
contention that under the terms of the agreement compound 
interest also was recoverable (m). 

If more deeds than one are requisite in order to carry 
out the arrangement between the parties, but all of them 
forming part of the mortgage contract, each should con- 
tain a reference to the others, so that it may appear on the 
face of them that they all are but one transaction and must 
be taken in connection with each other. For example, in 
making a mortgage by conditional sale, it is a common 
custom to make an absolute sale of the property, and at the 
same time to execxite an ikrarnama, declaring the sale to be 
only conditional and made in fact by way of mortgage. 
A reference in each of these deeds to the existence and 
purport of the other will be preventive of fraud and a 
protection to all parties (nj. 

If the ikrarnama is substantially part of the original 
arrangement, the fact that it is dated two days after the 
principal deed which purports to be one of absolute con- 

(m) Manichi/a Moyee v, Boroda Fromd Mookerjee, I. L. B. 9 
Calc. 555 (cf. p.*5G0). 

(«) Bujah lleera Singh v. Sahoo Limhmun DasSj S.D.A. N.W.P. 
1855 p. 564 ; Mu, mo v. Sheikh Eadir Bidcsh, S.D.A. ^^W.P. 1855 p. 
225 ; Bekaree Lai v, Mmmmmaut Sooklm% 4Sel Rep. 174, See also 
Mum Saraii Lai v. Amirta Euar I, L, R. 5 Ail. 569. 
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veyance, does not prevent the transaction being one of 
mortgage only (o). And three deeds all executed on differ- 
ent dates, viz.y a lease of the 16th of May, a mortgage 
deed of the 5th of June, and an ikrarnama of the 29th of 
August, have been held together to make up one mortgage 
transaction (^). 

A mortgage deed was executed in the ordinary form. 
Two days afterwards the mortgagees executed an ikrar- 
nama in which they undertook to pay Es. 110 to the 
mortgagors as subsistence money. The latter instrument 
did not mention, and was not mentioned in, the former. 
The mortgagees subsequently transferred their rights under 
the first deed to third parties. It was held that these 
assignees were not liable to pay the subsistence money. 

There is nothing whatever to connect this subsequent 
engagement with the mortgage deed, nor can any privity of 
contract between the original mortgagors and the parties to 
whom the mortgage was afterwards transferred by deed, be 
inferred from the evidence or circumstances of the ease^^ (g). 
It used to be held that the terms of a written deed 
might be varied or modified by a verbal agreement, and 
that a deed which on the face of it was one of absolute 
sale, might by a verbal agreement be converted into one of 
mortgage {r\ 

More recently it was held that parol evidence was not 
admissible to vary or alter a written contract, in cases 

(o) Tewaree Loll v. Kas$eemuth^ 2 Hay, 256 ; S.O. W. E. Sp. 79. 
ip) Shah Muhhun Lull Y. Baboo Sr ee KisJien Singh^Vl Moore’s 
I. A 157. 

(g) Nehram v. Doulut, S.B.A. N.W.P. 1856, p. 6. 

(r) Sheehhishore Muzmoodar v. Perfahiaraln Mndee Choivdree, 
S.D.A. 1858, p. 741. See Bychmd Bunih v. Qreesli Clmnder GoJio, 
S.D.A. 1859, p. 362 : Jaduh Sirdar v. Kishenhuree Cliatterjee, S.D.A. 
1861, vol.i, p. 189; Bameoomar Boy Chowdhry v. Ka^hee Clmnder 
S^ln, 1 Hay, 325 ; KhyaUe Earn y* Bamdyal^ S.D.A, H.W.F. 1853, 
p. 473* , ■ " • 
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where there was no fraud or mistake, and in wMeli the 
parties intended to express in writing that which their 
words imported. Therefore w^here there w'as a written bill 
of sale, absolute on the face of it, a contemporaneous verbal 
agreement that the transaction should be one of mortgage 
only, was not admissible in evidence (s). But a prior 
written contract might be varied by a subsequent verbal 
one, in cases in which the law did not require the contract 
to be in^ writing (0. And parol evidence was admissible 
to- explain the acts of the parties (n). 

T\hen the deed of sale stated that the purchase money 
^Yas paid and it was necessary to give possession to the 
purchaser,’^ but possession was not given, and the seller 
remained quietly in possession for twm years, it was held 
that the sale had never been completed, and that it was 
open to the plaintiff to show that this was so and that the 
money wms not paid (r). 

The present law on this subject is to be found in the 
Indian Evidence Act (Act I of 1872), which provides (lo) that 
when the terms of any contract, grant, or disposition of 
property, which has been reduced to the form of a document, 
have been proved (.t’), no evidence of any oral agreement or 



(s) Kaslieenaih ChaUerjee v. ChincU Churn Banerjee^ 5 W. R. 68 
(F. B.) ; Mooloolc Chand Surma v. Kooloo Chinder Surma ^ 5 W. R. 
76 (F, B.). See also Mahomed Azeejuv, Eaesooddeeii, 6 W. R. Ill ; 
Dunja v. Mohir Sinr/h, 2 ISi.W.P. (Agra) H.C. 163 ; Madhah Chan- 
dra Eoy V. Gangadhar Samant, 3 B. L. R. (a. c. j.) 83 ; S.G. 
11 W. 1^450. 

(f) Kashcenath ChaUerjee v. Cliimdy Churn JBanerJee, 5 AY. R, 68 
(F. B.) 

(u) IhkL pp. 71, 72. 

(?)) Doohlia Thahoor v. Bam Lai Bailee^ 1 AY. R. 408. See also 
Miissamut JS.am Beye Kooer v. Bahoo Bhhen Dyal Singh^ 8 AY. R. 339. 
(w) Sec. 92, 

(aj) As to how a coatmct reduced to writing is to be proved, 
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statement shall be admitted as between the parties to such 
instrument or their representatives in interest for the pur- 
pose of contradicting, varying, adding to, or subtractin<r 
irom, Its terms. But any fact may be proved which could 
invalidate the document, or wliieh could entitle any 
person to any decree or order relating thereto; such as 
trand, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, want or failure of 
consideration, or mistake in fact or law (y). .And the 
existence of any separate oral agreement as to any matter 
on which a document is silent and which is not inconsistent 
^ith Its terms,-or the existence of any separate oral agree- 
ment constituting a condition precedent to the attaching 
of any obligation under the contract, grant or disposition of 
property,— may be proved (c). So also may the existence 
of any distinct subsequent oral agreement to rescind or 
modify^ any contract, grant or disposition of property 
except in cases in which the contract, &c., is by law required 
to be in writing, or has been registered according to law (a). 
Aud any usfige or custom, by which incidents not expressly 
mentioned in any contract are usually annexed to con- 
tracts of that description, may be proved, if not repu^rnant 
0 or inconsistent with the express terms of the contract (d) 

It is clear that under this section direct evidence of an 
oral agreement inconsistent with the terms of the written 
agreement which the parties have entered into is not admis- 
sih e (c). But the question how far evidence of the acts 
and ^duct of the parties t o a written contract is admissible 

(.^) tSec. 92, Proviso 1. 

(£) Ibid, Provisos 2 and 3, 

(«) Ibid. Proviso 4, 

{b) Ibid, Proviso 5, 

(C) Banapa v. Sund,irias Jagjivandas, I. L. E. 1 Bom. 333 ; 
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under the section for the purpose of varying, addiug to, or 
subtracting from the terms of that contract, is one concern- 
ing which there has been some conflict of decision. On the 
one hand, it has been held in some Calcutta cases that 
such evidence is inadmissible, being in violation of the terms 
of the section (d). On the other hand a Bench of the 
Bombaj High Court, after comparing and considering the 
previous decisions both of that Court and of the High Court 
of Calcutta, with reference not only to each other, but also to 
the established practice of Courts of Equity in England, has 
ruled that, though a party, who sets up a contemporaneous 
oral agreement as showing that an apparent sale was really a 
mortgage, shall not be permitted to start his ease by offer- 
ing direct parol evidence of such parol agreement, still, if it 
appear, clearly and unmistakeably, from the conduct of the 
parties that the transaction has been treated by them as a 
mortgage, the Court will, in accordance with the obligation 
laid upon it as a Court of Equity to prevent the perpetra- 
tion of fraud, and even if, in order to establish this equitable 

jurisdiction, it is necessary to trench upon the provisions of 

the Evidence Act, give effect to the transaction as a mortgage 
and not as a sale; and thereupon, if it be necessary to 
ascertain what were the terms of the mortgage, the Court 
will, for that purpose, allow parol evidence to be given of the 
original oral agreement (e). 

And the view expressed in this ruling has now been 

Bahsu Lahshnan v. Govinda Kanji^ I. L. E. 4 Bom. 594 (cf. p. 698) ; 
see also v. Mittii Bihee, I. L. R. 2 Calc, 58 (cf. p. 89). ^ 

{d) Baimoddee JPaih v. Kaim Tandar^ I. L. E. 5 Calc, 300 ; 
see also Bam Loyal Bagpie v. Eeera Lai Bamy^ 3 C. L. E. 386. ■ 

{e) Baksu LahaJiman v. Govhida Ear,ji, I. L. B, 4 Bom. 594 I 

{cf. p. 609) ; see also Bapuji Apaji v. Senavaraji Marvadi^ 1. L. E. 2 
Bom. 231 ; Haslia Khand v. Jesha Bremaji^ I. L. R, 4 Bom. ; 

609 note, also reported as Govinda v. Jesha Premoji^ 1. L. R, 7 . i 




Bom. 73; Mahadaji Gopal BahUhar y. VUhal Ballalf L L. E, 7 


Bom. 78. 
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accepted by tlie Calcutta High- Courts which has recently 
held that sec* 92 of the Indian Evidence Act made no altera- 
tion in the law on this point which prevailed before the Act 
was passed^ and therefore evidence of the circumstances under 
which an instrument, which purported to be an out and out 
sale^ was executed, and of the conduct of the parties, was 
admissible to show that the document had all along been 
treated as a mortgage and was intended to operate as 
such (/). But as this rule turns on the fraud which is 
involved in the conduct of the person who is really a mort- 
gagee -and who sets himself up as an absolute purchaser, 
the rule of admitting evidence for the purpose of defeating 
this fraud does not apply to an innocent purchaser without 
notice of the existence of the mortgage, who merely bought 
from a person who was in possession of the title deeds and 
was the ostensible owner of the property (y). 

The Courts appear to be undecided on the question as to 
whether the fraud referred to in the first proviso to the 
section must be fraud con temporal) ecus with, and not subse- 
quent to, the making of the document. This is the view 
which was taken by Garili^ C.J , in a case in which he 
dissented from the opinion of Pontifex^ J., who held that it 
w^ould be a fraud on the part of the plaintiffs to insist on 
the performance by the defendants of a written agreement, 
which the defendants had entered into, without at the same 
time securing to the defendants the performance of certain 
verbal conditions which they alleged that the plaintiffs had 
promised to perform (Aj. The opinion of Gartli^ C,J., is 
in accordance with a decision of the Bombay High Court 
{WeBtropp^ C.J,, and Kemhall^ J.) where these learned 
Judges declared that to hold a subsequent fraud to be such 

(f) Mem 0/^^^«^£er Soot v. Kally Churn Das, L L. B. 9 Calc, 528. 

(g) Kashi Nath Dass v, Murrihur Mooherjee^ T. L. R. 9 Calc, 808. 

{k) Quits v. Bfown^ I. L. B. 6 Calc, 328. 



a fraud as is contemplated by the proviso would he to render 
the section migratory (i). But in a recent Bombay case 
Melvill^ J., lias advanced an opinion that the words of 
the proviso are large enough to let in evidence of such sub- 
sequent eoncliiet as in the view of a Court of Equity 
would amount to fraud and would entitle a grantor to a 
decree restraining the grantee from proceeding upon his 
document ( j). 

The true meaning of the words ^^any obligation’’ in 
proviso 3 to the section is any obligation whatever under 
the contract^ and not some particular obligation which the 
contract may contain, as to admit parol evidence to prove 
that some particular stipulation cannot he enforced would be 
to introduce the mischief, which sec. 92 was intended to 
prevent (k). 

The rule laid down in sec. 92 of the Evidence Act would 
seem to apply only where, upon the face of it, the written 
instrument appears to contain the whole contract (Z). So 
where in an instrument of mortgage the consideration w^as 
recited to be that the mortgagee would pay certain debts, 
but the instrument was not signed by the mortgagee and 
contained no promise by him that he would make such 
payments, it was held that, as it did not appear that the 
instrument was intended to contain the whole of tlie 
agreement between the parties, sec. 92 of the Evidence Act 
did not apply, and oral evidence was admissible to show the 


(i) Banapa v, Sundardas Jagjimndas^ I. L. E. 1 Bom. 333 
(cf, p. 338)- 

(J) BaJcsu Lahshman v. Govtnda Kanji, I. L. R. 4 Bom. 594 
(cf. p. 608). 

(^) Jugtanund Misser v. Nerghan Singh, L L. R. 6 Calc. 433 ; see 
also the remarks of Hutchins, J., in Tirmmgada Ayyangar v. Banga* 
Sami JSayah 1. L. R. 7 Mad. 19 {cf, p. 22). . 

(!) Per Garth, aj,,- ^ L li. B* II# {pl p. .337), 
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mature of the agreement which formed the consideration for 
the mortgage (m). 

It has been held that sec. 92 of the Evidence Act does 
not prevent a party to a contract from showing that there 
no consWeration, or that the consideration was different 
that described in the contract or from givin. 
poinr*^^’ mortgage deed was indistinct on the 

L«g»gdw" w., 

Cookaoto are to be dealt with and deed, conatmed 
leed r,i° ““ cent, acting partie. dia- 

that the class to winch it belongs should be expressly stated. 
An agreement that -until the amount of the bond shall 
be paid, the debtor will not transfer certain property by 
ea e mortgage or gift,- bas been held to be a simpi; 

1 gage of the property mentioned. So, a money bond 
containing a stipulation that until the money was re-paid, 
the debtor would not alienate his rights as .emindar in any 
other quarter, was held to be a bond in the nature of a 
mpe moi tgage (g). But all d epends upon the terms of 

(«) EuMand v. Miralal, 1. L. B. 3 Bom. 159. 

W Mam, Lai y. Harrison, I. L. B. 2 All 832 

Bcfiert .ditic of Cok, mL'Tkn!, ^ I «e *oth. 

2 

5 B^bTr/nrsz”/-'"' ’■ 

N.W.P. 1852 n 124 JV Suhai, S.D.A. 

K.W.P. 1833, p.669- BcSTlI'"' ® ^ 
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tlie colitrnet between the parties and its being clear that 
the intention was to create a mortgage. 

This question was nmch discussed in a case (?*) in which 
the innjoritj of a full Bench Court were of opinion that the 
language used in the deed, whieh was the subject of suit, 
showed that it was the intention of the parties, that the lands 
mentitmed should be a security for the debt, and that if the 
intention could be collected from the instrument, the form 
of expression was not material And a bond for the 
paynient of mone}'’ with a simple covenant not to alienate 
certain lauds until payment, does not constitute a mort- 
gage unless there is something in the document to show 
tliat the intention was to pledge the lands by way of 
security. In the absence of the expression of any such 
intention such a covenant amounts only to an arrange- 
ment not to alienate any part of the property until the 
debt is paid (if). 

The decision of the question, which sometimes arises, 
whetiier a transaction is to be deemed a mortgage by 
way of conditional sale or an absolute sale, to which is 
attached a conditional right of repurchase, rests on similar 
principles. 

Where the grantor executed to the grantee a document 
reciting a mortgage by the former to the latter of certain 
lauds for Hs. 125, on which Rs, 200 were then due from 
tlie grantor to the grantee, and containing an agreement 
that the grantee should pay Rs, 75 to another creditor of 
the grantor, and purporting, in consideration of the Rs. 275 

(r) Rajhumar Ramgopal Narain Sing v. Ram Dutt Ohowdhry^ 
5 B. L. n. 264 (F. B.), and see the various cases there quoted. 

is) 

[t) Gunoo Singh v. Latafut Hossahi^ T. L. R. 3 Calc. 336 ; Bhnpal v. 
Jag Ram^ 1, L. ll. 2 All. 449 ] see also Ganga Prasad v. Eiisyari Din, 
I. L. B, 1 AIL 6X1 (of. p. 613). 
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eo made np, absolutely to sell and convey the mortgaged 

ands to the grantee, and the grantee executed to the 
grantor a document of the same date, reciting the sale of 

the mortgaged lands by the grantor to the grantee for the 
cons.deration of Rs. 275, and covenanting that the grantee 

shou d reconvey to the grantor the lands, the subject of the 

frit ’ fvf 

oL f ?7‘ providing that in 

case of default m such payment within such period, the 

covenant for reconveyance should become null, it was held 
,y the High Court of Bombay that the transaction was a 

sale and not a mortgage, and that, consequently, the grantor 
had no right to redeem the lands after the expiration of the 
F»>od so fixed for the payment of Rs. 275 by the grantor 
0 the grantee. None of the fn&io, from 121 
Oomt may infer that a transaction must have been of the 
1 atuve of a mortgage and not a sale, were observable. 
Iheie was no evidence or allegation that, at the date of the 
execution of the two documents, Rs. 275 were an insufficient 
considemtion for the sale of the lands, nor was there any 
stipulation that the grantee should account for the rents 
and profits received by him, or that the grantor should pav 
interest on the Es. 275, nor anything to show that the 
gumtor remamed m possession after the execution of the 
two documents, or that subsequently to that time anv 
advances were made by the grantee to the grantoi on Z 

soenrity of the lands nor anything in either domimen 1, 
pointed to a right on the part of the grantee to recover W 
the grantor the sum of Rs. 275 or any part of it b.7 
Rafter the period named for the repurchase («).’ 

00 Bapiiji Apaji V. Senamraji Marmdi, I. L R 2 Rr oa 

and compare the recent decision of the Privy Council fn' If p f' ’ 

V. Lackmi Purshad, I. L. B. 10 Calc m rp ,, Pur’shad 

V. JJuhmimadi Begem, I. L. E. 6 All. 37 ’ ^ 
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But wliere fclie co-sharers of a certain estate sold it to tlie 
defendant, and on the same day as the vendors executed the 
conveyance to the defendant, the latter executed an instru** 
ment whereby he declared that the vendors might, subject to 
certain conditions, within a certain time, repay the sale 
consideration, and in such case the deed of sale would be 
considered cancelled, or that any one of the vendors might 
repay his quota of the sale consideration as specified in the 
deed of sale, and in such case the sale in respect of his 
share should be invalid ; but that if the sale consideration 
was not paid at the time fixed, a^id he had to foreclose and 
bring a sitU^ he should be entitled to realize the costs from 
the vendors personally and from their other property — a 
Fall Bench of the Allahabad High Court held, in a suit by 
an alienee of the heir of one of the vendors for the redemp- 
tion of the share of such vendor, after the time fixed for the 
repayment of the sale consideration, that in face of the 
agreement as to redemption, it was impossible to hold that 
there was any sale. The complexity given to the bargain 
between the parties by the execution of two instruments, 
one qualifying the other, could not alter its true character, 
the precise legal description of which must be determined 
by reading both of them as a single and indivisible contract* 
The relationship created thereby between the parties was essen- 
tially that of mortgagors and mortgagee, and until the mort- 
gagee took the prescribed steps to foreclose and establish 
liis absolute proprietorship, their relative positions continued 
the same, and dowm to the last day of the twelve months’ 
period of notice of foreclosure the rights of the mortgagors 
or those acquiring their interests remained in existence and 
could at any moment he exercised. The substance of the 
contract was the pledge of the estate for the debt, and the 
time of its repayment was not of its essence, and Courts 
of Equity invariably relieve against the forfeiture of the 


estate by sanctionii^gV-f^^pliw al lime upii 
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the mortgage debt with interest. The Chief Justice, 
however, though not recording a dissent from the opinion of 
his colleagues, expressed a doubt whether the transaction 
should not be considered ’ to be an absolute sale to which 
was attached a conditional riglit of repurchase within a 
fixed period (v). It would seem questionable whether the 
reason assigned by the Full Bench, vk,y the fact that the 
purchaser reserved to the vendors a right to repurchase the 
property within a certain time, or, as the Court called it, a 
right of redemption, was of itself sufficient to support the 
decision that the transaction in question was a mortgage 
and not a sale. As pointed out by the Bombay High Court, 
a mere stipulation, (unaccompanied with any other indica- 
tion that the transaction was a mortgage) that, should the 
•repurchase take place, the original purchase money shall be 
repaid even with the addition of interest, is insufficient to 
stamp a case as one of mortgage and not of sale (w). The 
decision of the Full Bench may perhaps, however, be 
supported on the ground that in this case there were other 
indications, notably the fiict that the purchaser coutemplated 
the necessity of a foreclosure suit if the money were not 
repaid at the time fixed, which showed that the transaction 
.was a mortgage and not a sale. 

On the other hand the fivet that a deed is described on its 
face as a mortgage will not constitute it one uuless the 
contents warrant that description. Whei’e a deed, which 
on the face of it was described as a mortgage, stated that 
the grantee was already in possession under a previous 
mortgage by the grantor, and was under the second deed 
to receive the profits in liquidation of interest so far as they 
would go, and that the grantor was not to be liable to repay 

(i') Ram Samn Lai r, Amirta Knar, I. L. li. 3 All. 369. 

{w) Apaji v, Bm&varaji Marvadi, I. L. H. 2 Bom, 231 

(cf. p. 246). ^ 
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tlie principal money or snot balance of interest (if any) 
as might accrue upon itj unless be adopted a son, and the 
grantee, unless that event happened, was to enjoy the property 
conveyed ill right of purchase for the sum (principal and 
interest) due to him, it was held by the Bombay High 
Court that the transaction was not a mortgage but a salo- 
Tiie sale was, however, liable to be converted into a mortgage 
by the grantor^s adoption of a son (»-??)• 

So long as the nature of a transaction is substantially 
such as to stamp it as belonging to a particular class of 
mortgage, the mere ealling it by a different name will not 
transfer it to another class. Thus, where there was an 
absolute sale, but the purchaser gave an ikrariiama with 
a condition that if the vendor re-paid the purchase money 
and interest by a fixed day, the purchaser would re-convey 
the estate to him, it was contended that this was a re- 
deemable sale only, and not a mortgage by conditional sale^ 
nor governed by the rules applicable to such mortgages* 
But the Court held, that redeemable sales,” and ^^inort- 
gages by conditional sale,” were in their nature identical, 
and merely different modes of expressing tiie same thing, 
and that therefore a redeemable sale could be foreclosed 
only in the same manner as a mortgage by conditional 
sale Cy). 

A mortgage in the common English form has been held 
to fall within the operation of Beg. XVII of 1806 : and 
notice of foreclosure must be given, and the year of grace 
allowed. Such a mortgage is in all respects parallel with 
the mortgage common in this country which is efieeted by 

(x) Subhahhat hUiBahanhhat v. Vasudevhhat bin BulTiahhat^ I, L. B. 
2 Bom. 113. 

(y) Bcfjah Eeera Singh v. SaJioo Lmhnun S.D.A, KW.P. 

1853, p. 564. See also Beharee Lai v» Mussummat SooJchun, 4 Sel. 
Rep. 174 ; Radhabenode Mmer % Mo7/ee Behea^ 14 Moore's I. A. 
443 (of. p, 448), 
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means of a bill of absolute sale together with a contem- 
poraneous ikrar for re-conveyance : and mortgages of this 
sort liave always been treated as subject to the Regula- 
tion^^ (s). 

So, zur-i-pesbgee leases are treated in all respects as 
usufructuary mortgages {a)^ when they contain a proviso 
either express or manifestly impliedj for redemption. But 
wljen the mortgage is by way of lease, it is desirable that 
the deed should declare expressly that the lease is in fact 
given as a mortgage security : and there should be a con- 
dition that if the advance is not re-paid when the lease 
expires, the mortgagee shall be entitled to hold on, until 
bis claim is satisfied. Where there was no such condi- 
tion, but on the contrary it was stipulated that if at 
the expiration of the term for which the lease was granted, 
the lessor failed to pay down at one time the whole amount 
of the advance made, the lessee should be at liberty to take 
such steps as might be deemed proper to recover the 
amount from the lessor, — it was held that the absence of a 
proviso that the lease should continue until re-payment, 
more especially when the deed contained a condition that 
the amount might be recovered from the mortgagor, dis- 
tinguished and removed the case from the ordinary category 
of leases held to be usufi’uetuary mortgages (b). So the 
simple advance of Rs. 500 in consideration of receiving 

( 2 ) Srimati Sarasihala Debi v. Nand Lai Sen, 5 B. -L. R. 389 
(cf. p. 393). See also Manly v, Patterson^ I. L, R. 7 Calc. 394 
{c£. p. 400). 

(a) Chap. II. See also Baboo Koomour Singh Bahadoor 

V. DooUun UmHth Koonwur^ S.D.A. 1857, p. 1232 ; Musstimat 
GJinseetun v. Mussumat Imam Bandee Begum^ S.D.A. 1859, p. 977 ; 
KiMo Boomer Singh v. Ohomdree Bemij Singh, 2 Hay, 159 ; Punjum 
Singh v. Mitssi, Amema Khatoon^ 6 W. R. 6 • Mussamut Mvjee’* 
duf}7iissa V. Sgttd Dildar Mouein, 20 W, R, 178. 

(5) Eirparam v. Momuma Beehee^ S.D.A. N.W.P. 1853, p, 356. 
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a lease for twelve years was lield not to be a mortgage 
transaction, in the absence of any appearance of intention 
that it should be taken as such (<?). In another ease a 
lease for twenty years was granted, which provided that 
on the expiry of the twenty years the land should be 
made over to the lessor, and that the lessee alone should 
benefit by any improvement of the property or increase 
in the rents, and should bear any loss of rents or decrease 
in their amount. The Court said {d): ^^Tlie deed before 
us is in fact an absolute sale of a lease for a fixed period, 
to wliich the rules comtiiou to mortgage transactions cannot 
be applied, as the extinction of the original debt is not 
solely dependent on the receipt of adequate profits, but on 
profits ivhatever they may be during the continuance of the 
lease. Should they fVdl, the debt is neither realisable from, 
nor secured by, any other resources : this is no device, but 
a subsfcnntial risk entitling the leader to any benefit from 
the bargain.” 

The ilefendant agreed, by an instrument in writing, that 
in consideration of a loan from the plaintiff, the plaintiff 
should have the right of cultivating indigo on certain land, 
in the mauza of the defendant, from a certain date for a 
certain period ; that if the defendant failed to make over to 
the plaintiff any portion of such laud, or interfered with his 
cultivation of any portion of it, the defendant should be 
responsible in damages for the loss occasioned to the 
plaintiff in respect of such default or interference at a 
certain rate per bigha and for the repayment of such loan, 
and that, if the defendant fiiiled to pay, the plaintiff was 
at liberty to recover from her person and property, and that 

(c) 8reemu7ith Lall Pai^ali v. Oodoi/chand Dey, S.D.A. 1855, p. 481. 
See also SreBniunt Dutt Knshia Natli Moy^ 25 W. E. 10. 

(J) Baboo Koonvmr Slmjli Bahadoor v* Dooiltcn Umrltk Koonmai^ 

sAl. 1232. 

" - E 
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* ^ , ' , ' 

until tlie conditions of the agreement were fulfilled, the 

defendant hypothecated her four-anna share in the manza.” 
It was held by Stuart^ O.J.j of the Allahabad High Court? 
ill a suit by the plaintiff against the defendant, to recover 
the amount of such loan and damages by sale of such four- 
anna share, that the transaction was a usufructuary mort- 
gage of the nature of a zur-i-peshgee lease. Oldfield^ J., was 
liowever of opinion that the first portion of the instrument 
was simply a lease or agreement to lease and not a zur-i- 
peshgee lease, though the last portion of the instrument 
undoubtedly effected a mortgage of a four-anna share of 
the man za ( 5 ). 

Lands were conditionally purchased by -4, who paid 
down a certain sum of money and agreed to pay a further 
sum seveu years afterwards : upon making the latter pay- 
ment, A Avas to be put in possession, and the borrowers 
were within ten years from that date to pay off the Avhole 
loan and redeem their lands. A never advanced more thaa 
the first sum, and he never got possession. It was held 
that the transaction did not amount to a mortgage, and 
tliat the money which A advanced was a simple debt for 
which there was no lien on the lands (/). 

A mahjuzar of a village in the Central Provinces mort- 
gaged it by a deed in which he declared, — if I fail to 
pay the money as stipulated I and my heirs shall witjiout 
objection cause the settlement of the said village to he 
made with you.^’ It was contended that this amounted to 
a conditional sale. But the Privy Council held that it was 
only a simple mortgage hypothecating the right of the 
party to the village, and that the deed was not meant to 
operate by way of conditional sale. Their Lordships 
remarked that at the time the deed was executed the 

if) Bamnt Lai v. Tapeshri Mai, I, L. IL 3 All. 1. 

(/) MwnUlmh Singh v. Bcebee Ammt Jelirn^ S.D.A. 1858, p. 1491. 
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malgozar’s right ia the village was such that the consent 
of the Revenue officers would have been required in order 
to cany out such a stipulation : but that supposing the inal-* 
giizar had had full proprietary rights ^Hhe instnimeut would 
iiotj like an ordinary deed of conditional sale, have imported 
in terms a sale of the interest of the party which was to 
become absolute and conclusive upon his failure to pay tlie 
stipulated sum at a certain date. Such a contract, would 
independently of any rule of law to the contrary execute 
itself: and the remedy of the party upon it would, if he 
were out of possession, be a suit for possession/’ Again, — 

If the security was in the nature of a simple mortgage 
the proper course for the mortgagee to pursue was to raise 
the amount for which they had obtained a decree by the 
sale of the village, paying the surplus proceeds, if any, to 
the mortgagor’’ (^), 

A borrowed money from B, and by deed (in which no- 
thing was said about interest) agreed that if he did not 
repay the sum borrowed on a day specified he would give 
the lender a putni lease of certain lands, the original sum 
borrowed being deemed the bonus for such lease, — and that 
if A did not grant the putni, then the deed of agreement 
itself should be deemed a putni pottah of those lands^ 

A did not pay the money and did not grant a putni lease* 

It was held that the transaction was in no sense a condi- 
tional sale, but that B was entitled to possession as on the 
footing of a putni from the date of suit, though the putni 
would be redeemable (A). 

By the terms of an instrument, mortgaging an estate, it 
was agreed by the mortgagor that, if he failed to pay the 
mortgage money within the time fixed, he would convey the 
estate to the mortgagee, and that, if he fiiiled to execute 

ig) Gohiddoss v, Krqmram^ 13 B, L B. 205 (cf. pp. 210 and 212). 
m Jmeemoodiken Bmma v. Uuro Soomhree Dome^ 19 W. B. 274, 
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such eonveyauce, the mortgagee should be competent to 
bring a suit ^*to get a sale effected and a deed of absolute 
sale executed/^ In a suit by the mortgagee for the exe- 
cution of a conveyance of the estate to him in accordance 
with the agreeinentj it was held that the transaction was not 
in the nature of a mortgage by conditional sale ; that there 
was, therefore, no necessity for the mortgagee to take pro- 
ceedings to foreclose the mortgage ; and that the suit was 
maintainable. The terms of the latter part of the instrument 
precluded proceedings for foreclosaroj and the Court' saw no 
reason to regard them as amounting to more than an ordi- 
nary contract to do a particular act at a time designated, of 
which specific performance may he enforced by the pro- 
misee («). 

It was contended in one ease, in which the terms of the 
contract limited the mortgage to two years and declared 
that if the mortgagors failed to pay the mortgage amount 
within that period the mortgagee should be at liberty to 
recover the mortgage amount in any way he pleased, that 
the mortgage contract did not confer such a mortgage right 
on the mortgagee as would entitle him to realize the amount 
under it from the property. The Court, Spankie, J. dissent- 
ing, rejected this contention and held that the term of two 
years was named only with reference to the period within 
which the mortgagor was bound to satisfy the debt, and 
before the expiry of which the mortgagee could not 
demand payment, and that the mortgagee was in consequence 
entitled to recover by sale of the mortgaged property (y). 

From badly drawn instruments it is often difiicult to 
discover what the exact nature of the transaction has been. 
This obscurity ought to be avoided, as the whole position 
of the parties may depend upon the class to which the 

(i) Badri Prasad v. Dmdat Eam^ I. L. E. 3 All. 706. 

{j) Fhul Kmr v. Murli Dhar^ L L. li. 2 AIL 527. 
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mortgage belongs (^). The Agra Sodder Court once lield 
that when a deed is so loosely worded as to admit of more 
than one interpretation ^ the Courts will construe it in the 
sense most favourable to the mortgagor (Z). But it has also 
been decided that if a deed is ambiguous as to the property 
conveyed, it will be read most strongly against the mortgagor, 
the conveying party {m). Where the construction to be 
put upon the contract is doubtful, the conduct of the parties 
may be looked to as shewing in what manner they under- 
stood the terms of the agreement (n). 

In mortgages of an usufructuary nature, it should be 
stated clearly whether the profits are to be taken in lieu of 
interest only, or whether they are in lieu of both principal 
and interest ; because in the latter ease the pledger is 
not personally liable (except under particular circumstances,) 
and the mortgagee must look to the land alone for payment 
of his debt and the interest thereon (o). The personal 
liability of the mortgagor in a usufructuary mortgage 
depends wholly ou the terms of the contract (jo). If 
the intention was to charge the land with the interest alone, 
the mortgagee has only the personal security of the mort- 
gagor for the principal (q), 

A plaintiff objected to the allowance of interest at a rate 
in excess of the usufruct, and the Court held the objection 

(/j) Kirpanim. v, Moiiziima Bebee^ S.D.A. N.W.P, 1853 p. 356 ; 
Bamnition y. Gholam Jafar Klmi, S.D.A. N.W.P. 1853 p. 370 ; Lyons 
V. Skhiiier, S.DA. N.W.P, 1853 p. 447, 

(Zj LhIJoo V. Crunyoo^ S.D, A. N.W.P, 1850 p. 113. 

(m) Shaikh Sooltan AU v. Syud Aftahur ffossein^ 18 W. B. 63. 

('?i) Shunker Lall v. Poornn 3faU, 2 N.W.P. (Agra), H C. 150. 

(o) Fohpeev, Cheda LaU, SB. A. N.W.P. IS-IS -prill : Behari 
Lai y. Mymnnmant Phekoo, 1 Sel. Rep. 119, See also Baboo Koonwur 
Singh Bahadoor v. Doollun Umrlth Koonwia\ S.D, A. 1857, p, 1232 ; 
Mimamat Miijeediimima v. Syud DUdar Hossein^ 20 W R. 178. 

(p) Miinnoo Lai y. Baboo Beet Bhoohmi Singh^ 6 W. R. 283. 

(f) Nurudloll y. Mimumut Kulllanahuttee^ Marsh. 209. 
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to be good, saying : When it is manifest that the ■asiifniet 
does not amount to simple interest at a legal rate, and there 
is no rate of interest stipulated for, the presumption is that 
the usufruct was deemed by the mortgagee sufficient inter- 
est for his money debt, and that the mortgagor is not 
bound to pay a further sum to make up any particular rate ; 
the law is satisfied if no more than legal interest is received, 
and the Court has nothing to do with the accounts if less 
than that amount has been taken. In the present case, as 
no rate of interest was stipulated for, and the usufruct does 
not exceed a legal rate, the mortgagee must be considered 
as having agreed to take that and rest satisfied with the 
security the land afforded for regular payment. We there- 
fore modify the Jiidge^s decree, by declaring plaintiff en- 
titled to recover possession when able to pay up the amount 
of the principal of his debt, defendant retaining the land as 
security for interest till such debt is paid” (r). 

The parties may make any conditions or covenants they 
please, so long as these are not in themseWes illegal (s), as 
— that the mortgagee in possession shall pay the mortgagor 
a certain allowance or rent (t ) : that the loan shall be re- 
paid by instalments, and that in default of payment of any 
one instalment, the mortgagee shall be entitled to foreclose 
for tbe balance then due (u ) : that no payment made by 
tbe debtor shall be allowed, unless it is duly endorsed on tbe 
deed (although the Courts will, notwithstanding such a con- 
dition, admit proof of payment of a sum not so endorsed) 
(t?) : that after payment of Government revenue and village 

(r) Mohree Bebee v. Nuzeer Molummud^ S. D. A. 1860, voL 2, p. 223. 
(a) Sliimicer Singh v. Chowdhuree Kurreem Yar^ S.D.A. N,W.P. 
1862, p. 307. 

(t) Boy Jummi Ball v. Sreelmhen Lalh S.D.A. 1852, p. 577. 

(w) Piimm Ball v. Lidurjeet^ S.D.A. N.W.P. 1852, p. 322. 

(t?) TaraJeaut Bhutiacharjea v. BisBomtli AuhiiBfee^ S.D.xl. 1853, 
p. 544 ; Kalee Dobs MiUm v. Tara i hand lioy^ 8 W. E. 316 ; Narayan 
Uudlv Faill V. Motilal Emndm^ I. L. E. 1 Bom. 45. 


135 


OF MOUTGAGE CONTIlACt|;;; 

expenses, tlie mortgagor sliall pay to the mortgagee the 
entire surplus collections and also all that may be derived 
from alluvion, and that if in the month of Jeyt in any year 
the ^^diole surplus is not paid to the mortgagee, he shall be 
entitled to enter into possession (w) : that if any ground 
shall be lost from the encroachment of a river bordering on 
the estate, the mortgagor shall make good the loss, and if 
anj^thing is gained from the same river, the mortgagee 
shall make an allowance for it (a") : that a third party 
named, as well as the mortgagor, shall have the right of 
redeeming (//) : that the mortgagor shall make good the 
balances of rent unpaid by cultivators (z) : that the mort- 
gagor shall not alienate or mortgage his interest until the 
debt is paid off with interest (a) : that the mortgagor not 
retaining possession, shall pay the Government revenue, — 
and any other such agreements. 

But where the vendee of certain property declared in an 
instrument, by which he empowered the vendors to repur- 
chase the property witltin a certain term, that the whole 
sale consideration, or a portion thereof paid by any of the 
vendors on account of Ins own share, if paid from their own 
pockets, without transferring the property sold in any way, 
shall be received by me ; but if it is paid or deposited iu 

{w) Bahoo Neiml Singh v. Thahoor Bhoojhawmi Singh, 

S.D.A. N.W.P. 1853, p. 70. 

(./•) Bahoo Kooimur Singh v. Gosain Bhunjim Geer, S.D.A. 1852, 
p. 923 ; see also SadusJuv Anant v. Vitlial Anant, 11 Bom. H« 0. 32. 

(?/) Ratmirnin Singh v, Mussumat Soohutckm, S.D.A. N.W.P. 
1848, p, 187. 

(; 2 ) Mookhiind v. Mussimiat Deohoower, S.D.A. N.W.P. 1852, p. 477 
(cf, p. 482) ; Bahoo Newid Klskore Singh v, Thahoor Bhoojhaiomi 
Singh, S.D.A, BAY.?. 1853, p. 70. 

(a) Ileera Lull v. Butehpal, S.D.A. N.W.P. 1851, p. 39 ; Mlihoo 
Behee v. Bahoo Madho Pevshaud, S.D.A, N.W.P. 1852, p. 614 ; et 
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Court, beiug raised by transfer of the property sold, it shall 
not be received by mej nor shall tlie sale made by the veudors 
ill my favour be considered cancelled,” a Full Bench of the 
Allahabad High Court held this condition to be most 
inequitable and incapable of enforcement, either against the 
origiiiai vendors or their representatives in title (b). 

The property intended to be mortgaged should be de- 
scribed so that it may be readily recognised and identified, 
and so as to meet the requirements of the Registration 
Act (c). In a case before tlie Bombay Courts, it appeared 
that in the document by which a certain village was mort- 
gaged its boundaries were not given, it being described merely 
by name. Subsequently by reason of some proceedings of 
the survey officers the size of the village was much increased. 
It was held that the mortgagee was under the circumstances 
entitled to the benefit of this increase (cZ). 

In another case which came before the Allahabad High 
Court the facts were that certain lands, which had been 
gained by alluvion, and had been formed into a separate 
mahal, and assessed with revenue at Rs. 88, appertained to a 
certain taluka and mahal called J3, which had been assessed 
with revenue, apart from the alluvial mahal, at Rs. 6,800-4i-7. 
The owners of taluka R mortgaged that taluka by a deed in 
which they described the property mortgaged as the whole 
of the monzas original and appended, yielding a jama of 
Es. 6,800-4-7, along with all original and appended rights, 
water and forest produce, high and low lands, cultivated 
and uncultivated lands, etc., etc., and all and every portion 
of our proprietary, possessory and demandable rights, 
without excepting any right or interest obtained or obtain- 
able, etc.” Subsequently the mahal taluka B, together 

(h) Marti Lai v. Amirta Euar^ I L. R. 3 All. 369 (cf. p. 378). 

(o) Act III of 1877, S.S. 21, 22. 

{cl) BadaBhw Armnt v> VUMl Amnt^ 11 Bom. H. C. 32. 
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n-itli oi*iginal and attached mahal and all the zainindari 
riglits appei’taiaing tliereto/^ was sold in the execution of a 
decree enforcing the mortgage. The auction-purchaser 
suhsequeufcl/ contracted to sell the/^ entire taluka jama 
Rs, 6,800-4-7/^ bat afterwards refused to perform the 
contract and was sued for its specific performance. In the 
plaint, and ,ia the decree for the specific performance of 
the contract which the purchasers obtained, the property was 
described in the same terms as in the contract of sale. In 
a suit by the purchasers for the possession of the property, 
it was held that the terms of the mortgage were sufiicieutly 
comprehensive to include the alluvial mahal in the property 
mortgaged, and that it was not intended by the entry of 
the jama of taluka exclusive of that of the alluvial malial, 
to exclude the latter from the mortgage, the entry being 
merely descriptive. Also that the alluvial mahal passed to 
the purchaser at the auction sale under the words attached 
mahal, and further that the sale to the plaintiffs passed the 
alluvial mahal, the words the entire taluka being 
sufficient to include it, the entry of the jama of mahal B in 
the contract of sale, plaint, and decree being, as in the 
mortgage, merely descriptive (e ) . 

It seems that words used in a future sense, sucli as and 
whatever property I may hereafter acquire,” or words which 
are general and do not refer to any specific property, will 
not give any lieu to the mortgagee, as against an interme- 
diate bond fide purchaser. Where there was a mortgage of 
certain villages named, and in the concluding part of the 
deed, authority was given to the mortgagee, on default 
of payment by the mortgagor, to sell the villages pledged, 
as well as any other existing property and whatever may 
hereafter be acquired,” a village acquired by the mortgagor 
after the execution of the deed, was held not to be included 


(0) . V, Smdat AU^ I. R E. 2 All. 787. 
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in tlie mortgage so as to defeat the claim of a purchaser at 
public auction in execution of a decree. The Court said 
that independently of the fact that the mortgagor was not 
possessed of the village at the date of the deed^ the words 
\vere to be treated as mere surplusage, because without 
them all his property was equally liable to make good the 
mortgagee’s claim should the pledged estate prove insuifHci- 
ent (/). In another case it was decided that an agreement 
by a debtor to discharge a debt by instalments and not to 
alienate any part of bis property/’ — the property not being 
specified, — until the debt had been paid/^ did not operate 
as a mortgage, or vitiate the title of a bond fide purchaser 
from tlie debtor. But it was declared to be doubtful whe- 
ther, after the debtor has committed a breach of his agree- 
ment, the creditor is any longer bound to act on the for- 
bearance stipulated for by the Mstbundee, and may not at 
onee demand payment iu full of the debt due to him” 

So also where a mortgagor promised to repay the moneys 
advanced and declared that till payment of the amount 
I will not transfer any property by conditional sale or 
mortgage” it was held that, inasmuch as no specific pro- 
perty was referred to, as also because there was nothing to 
shew that the parties intended that any property should be 
pledged, the transaction did not amount to a mortgage (A). 
And where certain persons describing themselves as resi- 
dents of a certain place gave a bond for the payment of 
money in which, as collateral security, they charged their 
property” with such payment, the Court observed (though 

(f) Mnllkh Backoo v. GoorbuJcsh Gir^ S.D.A. N.W.P, 1852, 
p. 265. 

(g) ClmnderJcishore Surma Boy v. Goorclmrn SJia, S.D,A. 1855, 
p. 353. See also Bajkumar Bamgopal Narayan Bing v. Ram Dutt 
Chowdhry, 5 B. L. E. 264 

Qi) Gunoo Singh v. Latafut Mossahii I. L. E. 3 Calc. 336, See 
also Najtbidla Mulla V. Nmif Mkin^ I, L, li 7 Calc. 106. 
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the decision of the case did not turn on this point) that the 
bond-debtors did not therebj create a charge on their 
immoveable property situated in the place referred to (z). 

But where a person to whom the Government had made 
a grant of certain villages, executed an instrument in favour 
of his brother charging the payment of an annual allowance 
to him and his heirs for ever on the gran ted villages/^ it 
was held that, inasmuch as there w’as no doubt as to tbe 
particular villages granted by the Government, tbe fact 
that the instrument did not name the villages which had 
been granted did not constitute such an ambiguity in 
the instrument as to render the charge created thereby 
invalid (y). 

In the case of mofussil mortgages entered into before the 
1st of July 1882, as also in the case of such mortgages entered 
into after that date iii places to which the Transfer of Pro- 
perty Act 1882 does not at present extend (k)^ the question 
of the validity of a power of sale in a mortgage deed, — an 
authority to the mortgagee, on default being made by the 
mortgagor, to sell the mortgaged property and so repay 
himself without applying to the Courtj'—is one concerning 
which there appears to be some conflict 

In the Bengal Presidency there is authority both against 
and in favor of the validity of such a power. A mortgage 
dead gave the mortgagee a power of sale over the estate^ in 
case default sliould be made in payment of the mortgage 
money on a day named ; the mortgagee sold under the 
power : and the purcliaser brought a suit against the mort- 
gagor to obtain possession of the land sold to him. The 
Court refused to recognise the validity of such a power, 

(i) Deojit V. Fliambar, I. L. E. 1 AIL 275. See also Bheri 
Dorauya v. Macldipaia Famayya^ I. L, B* 3 Mad. 35. 

(j) Kanliia Lai v. Muhammad Husain Khan^ I. L. B. 5 All. IL 
(h) i,e., tbe Presidency of Bombay, the Fanjab and B. Burma, (see 

sec, 1 of tbe Act) — For tbe law under tbe Act see see. 69 of tbe Act. 
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or to give any assistance in carrying it into effect saying (1), 
a condition might be perfectly consistent witli the 
laws of a great commercial country affording every ffieility 
to the capitalist lender, but, at the same time, be quite 
inconsistent with the laws of a country deriving the great 
bulk of its revenue from the land, and as a recompense for 
the stringency of the rules under which it is compelled to 
collect its revenue in order to carry on the Government (sale 
of the estate being the penalty of default), affording every 
possible protection, in his private transactions, to the land- 
holding borrower. The Regulations will be searched in vain 
for any express enactment prohibiting the sale of a mort- 
gaged estate under a power of sale. But such a power is 
repugnant to the principles of the Regulations enacted by 
Government for regulating the transfer of immoveable pro- 
perty in satisfiction of debt in general, and in satisfaction 
of debts on mortgage in particular. The Regulations do 
not sanction, in any case, the transfer of immoveable pro- 
perty in satisfaction of a debt, without the intervention of 
a public ofBcer, except such transfer be by the direct and 
immediate act of the proprietor himself.” 

But in the unreported case of Suuatim Bysack v. Koonjo 
Biliaree By sack (m), the Court (Bayley and Eobhouse, 
JJ.) expressly dissented from the decision in Blnnvaned 
Churn Mitr v. Jylmhen Mitr (n)* In that ease it was 
provided by the terms of the mortgage deed that the sums 
due under the mortgage should ‘^be recoverable by a 
separate suit in respect thereof or by sale of a portion of 
the mortgaged premises, sufficient to realize the amount so 
due and the Court held, in a suit by the mortgagees to 

(Q Bhuwanee Churn Mitr v Jyhkhen Mitr, S.D.A. 1847, p. 354. 

(w) See tlie Tagore Law Lectures, 1876, Appendix I, where the 
judgment in this case is printed at length, 

(n)^ S.B.A. 1847, p. 354. 
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recover from the mortgagor certain sums due under the 
mortgageby attachment and sale of the mortgaged premises, 
that, by the agreement between the parties, the plaintiffs 
were not bound to realize their monies by the sale of the 
properties mortgaged, but they had the option either of so 
realizing the monies or else of proceeding against the 
defendant by a suit to recover* the same; but inasmuch, 
as the plaintiffs had elected the option which put the 
other party, who did not oppose the realization of the 
money due by private sale of the mortgaged property, to the 
trouble and expense of coming into Court, although 
the plaintiffs were entitled to a decree, the ease was not one 
where, iu a proper exercise of its discretion, the Court 
ought to award tliem costs. 

With regard to the case of Blmwanee Churn Mitr v. Jy* 
kuhen Mitr (o) Bayley^ J., observed : Of course the decision 
cited is clear in its terms, but it is one passed about two and 
twenty years ago (p), and it is not shown to us that it has been 
followed by a single case after its date (^). But be that as it 
may, it seems to me quite clear that under the general law of 
contract, when parties agree to alternative remedies to be 
available to the creditor under their contract, it would be 
perfectly inequitable in a Court of justice, equity and good 
conscience to refuse to carry out the terms of the contract 
unless it is shown that those terms involve direct illegality or 
immorality. But nothing of this kind is shown or attempted 
to be shown in this case.” Hohhoiise^ J., also expressed 
a like opinion saying ; I quite agree with Mr. Justice 
Bayley, that the decision of the Sudder Dewany Adawlut 

(o) aD.A. 1847, p. 354. 

(p) Judgment in the case of Sumhm By sack v. Kaonjo Biharee 
Bymch^ was delivered on 23rd September 1869. 

(q) See however the remarks of Feac&ek^ C.J., in DomeU v. 

2 Ind. Jur, 280 (cl p, 292). 
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of 1847 at pnge 354 ought not to bind us ; that decision is 
to the effect that, where a mortgagee was entitled under the 
contract between him and the mortgagor to sell the property 
mortgaged if the debts were not paid, then when the mort- 
gagee did sell the property and the vendee claimed possession 
after the sale, he could not obtain possession because of that 
policy declared by the laws of this country which made such 
a sale altogether inoperative. Now it seems to me that if 
it '^vere the intention of the Legislature in any instance to 
prevent contracts between private parties being binding in 
all their particulars, the Legislature would specially have 
said so, and would have assigned its reasons ; and in further- 
ance of this view I find from the very decision relied upon 
that wherever the Legislature interfered in contracts between 
parties, it has done so by special legislation, and for special 
reasons assigned; for instance Eegulation XVII of 1806, 
which was between the mortgagor and the mortgagee, 
requires foreclosure proceedings to be carried out through the 
Court. It seems to me tliat there is nothing in any pro- 
ceeding of the Legislature which evinces any desire to inter- 
fere in matters of private contracts between parties except 
in special cases and for special reasons assigned....! am 
of opinion therefore that the plaintiffs could, under the 
terms of their agreement, have sold the estates mortgaged 
without resorting to the Court.'” 

In a more recent case both the above decisions were re- 
ferred to, and the Court (L. Jachon and McDonell^ JJ.) 
said that if they were called upon to determine the point, 
they should have felt considerable difficulty. As it was 
they disposed of the case on another ground (?’)• 

In the Presidency of Bombay also the decisions on this 
point do not appear to be entirely unanimous, though the 


(r) Bhamomiitly Choiodhrain v. Premcliaml Neogee^ 15 B. L. B. 
28 (cf. p. 31). 
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leaning* of the Courts is no doubt in favour of tbe validity 
of such a power. 

Where the Subordinate Judge bad given tbe plaintiff a 
decree for sale of the mortgaged property, but bad laid 
ail tbe costs of tbe suit - on him, on tbe ground that tbe 
mortgaged deed gave him a power of sale, and that it was 
therefore unnecessary for bim to come into Court until be 
had exercised that power, and found it insufficient for tbe 
purpose of recovering tbe full amount of the debt, tbe plain- 
tiff appealed to tbe High Court against the order as to costs. 
Tbe Division Bench {Melvill and Kemhallj JJ.,) held that 
the plaintiff was entitled to bis costs («). 

Melvill^ J., based bis decision on the ground that it was 
extremely doubtful wbetber the plaintiff could have made a 
valid sale under tbe power contained in tbe mortgage deed : 
that be would have been very ill advised if he had attempted 
to exercise a power so novel and of such doubtful validity, 
and that even if it were not absolutely necessary for bim to 
come into Court, be showed a proper and wise discretion iu 
^0 doing. In bis judgment the learned Judge discussed and 
expressed bis approval of the decision of the Bengal Suddur 
Adawlat in Bhiiwanee Churn MitvY. J^kishen Mitr (^), and, 
while admitting that the sale of a pledge by a creditor did 
not appear to be opposed to the Hindu law, declared that the 
usage of the couutry, which, as a guide to the Courts, should 
take precedence of the Hindu law, was opposed to the exercise 
by a creditor of such a power as was conferred hy a power 
of sale. 

On tbe other band, Kemball^ J., distinctly dissented 
from the ruling of Melvill^ J., that it was a matter of great 
doubt whether the plaintiff could have made a valid sale 

(s) Kmhmrm Kvkhm Joshl y. Blicwan^i Un Babajiy 8 Bom. H. C. 
{t. j.) 142. 
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under the power gi^en him by his deed. He held that the 
plaintiff was entitled to his. costs^ on the ground that a 
power of sale was only an additional remedy given to the 
mortgagee^ and that it did not interfere with his right to 
bring his action, inasmuch as a Court of Equity will not 
prevent a mortgagee from using all the remedies belonging 
to his character, and exercising all the powers that are given 
to him, as and when he pleases, even concurrently. With 
regard to the validity of a power of sale, the learned Judge 
said (ti) : But assuming, for the sake of argument, that 
the only remedy left to the plaintiff under the terms of the 
mortgage was to sell the property on which his debt was 
secured, I must confess I see no objection, tlie ruling of the 
Bengal Sadr Court notwithstanding, to the exercise of 
such remedy. The introduction of a power of sale into 
mortgage deeds in the mofussil is, no doubt, to say the 
least, unusual^ but I do not understand why on that account 
it sliould not be exercised ; nor am I aware, whatever may 
be the law in Bengal, that the exercise of such a power is in 
any way repugnant to either the letter or spirit of our 
Eegulations, it being borne in mind tliat prior to the ruling 
in Ramji v, Chinto (v) it had been invariably held in this 
Presidency, where there was an agreement that the right of 
redemption should be confined to a particular time, tliat on 
defimlt made the property in the thing mortgaged passed 
absolutely. Moreover, I do not understand why the Courts 
should interfere with arrangements fairly entered into 
between individuals for the purpose of avoiding expense 
and delay, merely because some possible xiyustice is dreaded. 
My own experience teaches me that the professional money- 
lenders neither desire nor seek to possess themselves of land, 


(tt) Keshaurav Krishna JosM v, Bhavanji hln Babajl^ 8 Bom, H. C. 
(a. c. 3 .) 142 (cl p, 149). 
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aud wliero eases of oppression and fraud do arise tlie Courts 
are open to those aggrieved/^ 

In the case of Pitamler JSarayendasx. Vanmali Shamji (i6) 
a Division Bench, consisting of Westropp^ C.J., and 
JTmSai/, J., held that where due notice had been given to 
the mortgagor of the mortgagee’s intention to sell;, and the 
sale had been fairly conducted, a sale, without the interven- 
tion of a Court of Justice, of mortgaged lands situate in the 
raofussil of Bombay under a power of sale contained in an 
indenture in the ordinary English form was valid. Though 
the learned Chief Justice, w’ho delivered the judgment of the 
Court, no doubt declared that the Court 'was unable to find 
either enactment or decision w’hich invalidated such a power 
it seems doubtful whether the decision can be looked upon as 
authoritatively deciding the general proposition that a sale 
under a power contained in a mortgage of lands in the 
Bombay mofussil is valid. The Court appeared to rest its 
decision on the narrower ground that the form of the 
mortgage contract before it was such as to indicate that 
the parties intended to contract with reference to the 
English la'w. On this point the judgment was as 
follows (jx) : In the present case Pitamberdas, the mort- 
gagor, must have known perfectly 'well that, dealing as he 
was with an English Company, which had an established 
form for the deeds of mortgage required by it for persons 
borrowing money from it, he could not have obtained the 
loan which was made to him without giving such a power 
of sale as is contained in the mortgage of the 25th October 
1871. In Bholanath Goondoo ' Ghowdry v. Unodapermd 
Roy (y), w^hich is not in other respects in point in this case, 
Gohill^ J.j said : ^ The defendants have taken on land, in 

(w) IL. E. 2Bom. 1. 

' JW.p.7. ■ ' ' V ' ' ■■ 

(jf) X Boulnois 97 (cf. p. 101.) 

' 1 *' ’ ' 
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the mofussil a mortgage in tlie English foriii^ the inference, 
therefore, is strong that they intended to contract with 
reference to the English law, and to enforce their rights 
according to that law/ Similar remarks have often been 
made in cases where the parties (not English) have thought 
proper to adopt the English form of contracting. That 
such was the intention of the parties, where the mortgagees 
are an English Joint Stock Company, having their chief 
office in London, would seem to be a fortiori^ We fully 
believe that to have been the understanding of the mort- 
gagor Pitamberdas at the time of the execution of the 
mortgage. Sales, under such a power as we have here, have 
always, when not open to special objection, been upheld in 
the Island of Bombay ; and 'unless we find the law to be 
otherwise in the Bombay mofussil, we see no sufficient 
reason for imposing upon parties contracting with respect 
to land situated there, a disability which does not exist in 
the Island* We are unable to find either enactment or 
decision which invalidates a sale under such a power in a 
mortgage affecting lands in the Bombay mofussil.’^ 

And in the later case of Jagjimn Nanabliai v, Sliridhar 
Balkrishna Nagarkav (z)^ Melville J., while deciding in 
favour of the validity of such a power, expressly declared 
that this was on the ground that the parties must be held to 
have intended to contract with reference to English law. 
Ho said : In Keshavrav v. Bhavmji (a) I have expressed 
a doubt whether in the case of an ordinary mortgage in the 
mofussal, the mortgagee can exercise a power of sale given 
by the instrument of mortgage. In the present ease, 
although the mortgage property is situated a few miles out 
of Bombay, the parties are residents of Bombay, conductiug 
their transactions through Boaibay solicitors and the instrii- 

(z) L L. R. 2 Bom. 252. 

(a) 8 Born. H, 0. (a, c. j.) Ut 
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menl} of mortgage is a regular and formal deed in English 
form. I think that in this case the parties must be held 
to have intended to contract witli reference to English law, 
and to be entitled to enforce tlieir rights according to that 
law I Bliolanatli Coondoo Ghowdry v, Vnodapersad Roy^^ (b). 

It would appear therefore to be questionable whether 
the rule laid down by the Supreme Court in Bhuxoanee 
Olmrn IMir v. JyUshen Mitr (c) would now be followed. It 
may be doubted whether the dread of injustice to the 
mortgagor, -which was the foundation of that rule, is 
sufficient to outweigh the manifest convenience and advan- 
tage to both parties, which arise from a sale unaccom- 
panied by the expense and delay by which litigation is 
at all times attended. Moreover, except where there are 
strong reasons for it, interference with arrangements 
fairly made between individuals is undesirable. There is 
nothing /aczV inequitable in such a. power; and if in 
fact any great oppression is worked by the mortgagee, or 
the land is sold for an evidently unfair price, the mortgagor 
still has his remedy through the Courts. 

In England also, it was once doubted whether such 
powers should be upheld, and for a time the inclination and 
the decisions of the Courts w^ere- against them. But for a 
very long period they have been uniformly supported and 
given effect to. A power of sale on default is given to the 
mortgagee in almost every English mortgage deed : and 
such powers are constantly acted upon, without any general 
complaint being heard of the evil ejffects produced thereby. 
On the contrary, they are found in practice to be very use- 
ful, and to be the means of avoiding much expense and 
delay : while in the event of any abuse of the privilege 
they confer, the mortgagor has no difficulty in obtaining 
relief from the Courts. The observations of a well-known 


{h) 1 Bmilnois 97 (cf. p, lOL) 
m S. B. A. 1847, S51 
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writer on tbe subject of English mortgages are very much 
to the point (d) : Doubts were formerly entertained of the 
validity of an exercise of these powers of sale, without the 
conciUTence of the mortgagor, or the sanction of a Court of 
equit}’-, but they were groundless : a slight consideration 
will show that they are not within any of the mischiefs in- 
tended to be guarded against by the Courts of equity, for 
they give nothing to the creditor bej^ond his principal, in- 
terest, and costs ; they bestow on him no collateral or 
ulterior advantage ; and they only enable him with prompti- 
tude to obtain payment of his mortgage debt.’^ 

So universal has the use of these powers become under 
the English law, that now even if no power of sale be ex- 
pressly given by the mortgage deed, the mortgagee has a 
statutory power of sale. This w^as first conferred by Stat. 
23 and 24 Vic. c, 145 (e) which declared that unless the 
power were negatived by express declaration in the securi- 
ty, and subject to any variations or limitations contained 
in it, mortgaged real and leasehold estates might be sold 
by the mortgagee in the manner and under circumstances 
similar to those under w^hich an ordinary power of sale 
vested in tlie mortgagee by the mortgage deed might be 
exercised. And to a similar effect are the provisions of 
Act SXVIII of 1866 {/) ; but this Act extends only to 
mortgages to which English law is applicable {^). 

Since the passing of Act XXVIII of 1855 (for the repeal 
of the usury laws) (A), interest may be contracted for at 

(d) Goote, 3rd Ed., p. 124, The passage quoted above has not been 
reproduced verbatim in the present (the 4th) edition of the work. 

(e) Secs. 11 — 16 and sec. 32. See Fisher’s Law of Mortgage, 3rd 
Ed., p. 498, and Coote, 4th Ed.,, p. 259. The provisions of secs. 11 — 
16 of 23 and 24 Yic. c, 145 have been repealed by 44 and 45 Vic. 
c. 41, which however contains like provisions, See secs, 19 — 22. 

(/) Sec. 6: 

(p) Sec. 45.- See also the Transfer of Property Act (Act IV of 
1882) sec. 69, last para. 

(/?■) This Act came into force on the 19th of September 1855. 


OF MOIlTGAGE CONTRACTS, 


149 


any rate on which the parties choose to agree. But no 
agreement to pay interest at a rate higher than twelve per 
cent per annum can be enforced if it was entered into prior 
to that Act : such an agreement cannot be enforced as 
regards interest, even to the extent of the legal interest : 
while, if the attempt to secure more than twelve per cent, has 
been made in such a manner as the Court considers to 
be elusive^’ of the law, a suit brought on the contract 
will be dismissed wdth costs, and neither principal nor 
interest can be recovered. 

The second and third sections of Regulation XV of 1793 
(^) provide for the rates of interest to be decreed where the 
cause of action arose before the 38th of March 1780, and 
^here it arose between that date and the 1st of January 1793, 
Section 4 enacts that where the cause of action arose on or 
after the latter date, the Courts are not to decree any inter- 
est above the rate of tw’elve per cent, per annum : and 
section 5, that if in any of the cases specified in the preced- 
ing sections, a lower rate of interest than any of the rates 
therein authorised to be awarded shall have been stipulated 
between the parties, no higher rate of interest than the rate 
so stipulated is to be decreed. Sections 6 and 7 provide 
that accumulated interest in excess of the principal shall not 
be allowed, nor compound interest, except in the cases speci- 
fied. Bv section 8 it is enacted that the Courts are not 


(;) Extended to tlic KW.P. by Ben. Regs. XXXIV of 3803 
and XVII of 1806. For the corresponding law in Madras, see Mad. 
Reg. XXXIV of 1802, as modified by Mad. Reg. II of 1825, sec. 
7, and Fcrlalhail Siibba Bau v. Mankude Narayana, I. L. E., 4 Mad. 
113. In Bombay the corresponding law was contained in Bombay 
Reg. I of 1814, but this Reg, was repealed by Bombay Reg. I of 
1827, ill wdiich year it was enacted by Bom. Reg, V of 1827, ss, 10 — 
12 (afterwards repealed by Act XXVIII of 1856) that the lawful 
rata of interest was such rate as was agreed upon between the parties 
03^ wai domandaMe by usage, _ _ .... , 
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to decree any interest wbatever, in any case wliere tbe bond 
or instrument given for tbe security and evidence of tlie 
debt^ shall have been granted on or subsequent to the 28tli 
of March ITSO, and shall specify a higher rate of interest 
than is authorized by this Regulation to have been given 
and received subsequent to that date and section 2 
addsj nor to decree any interest whatsoever in favor of 
the plaintiff, in any case when the cause of action shall 
have arisen on or subsequent to the 28th of March 1780, 
when a greater interest than is authorised by this Regu- 
lation shall have been received or stipulated to be received, 
if it be proved that any attempt has been made to elude 
the rules prescribed in it, by any deduction from the loan, 
or by any device or means whatever, nor to give 
other judgment but for dismission of the suit, with costs to 
be paid by the plaintiff/’ The 10th section of the Regu- 
lation provides that in all mortgages made on or after the 
28th of March 1780, whether usufructuary or not, the mort- 
gagee shall not be entitled to recover more than twelve per 
cent, altogether: and that all such mortgages are to be 
considered as virtually and in effect cancelled and redeemed 
wherever the principal with the simple interest upon it (not 
exceeding twelve per cent.) have been realized from the 
usufruct or otherwise liquidated by the mortgagor. 

In the case of Shah Muhliun Lall v. Baboo Sree Kishen 
Sing (j) which was before the Privy Council in 1868, those 
sections were much discussed. The suit was brought for a 
declaration that three several instruments together formed 
one mortgage transaction : to establish the plaintiffs’ right 
to redeem : to cancel the instruments : and to obtain posses- 
sion of tbe lands and payment of a small estimated surplus. 
In the course of the suit the further questions were raised 
— at what rate of interest, whether at nine per cent, (the 


(/) 12 Moore’s I. A., 157, 
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rate fixed by the mortgage deed, one of the three instruments 
which, as the Court held, formed one transaction) or at a 
higher rate (provided by all the deeds read as one), the 
plaintiffs were entitled to redeem : whether the loan was 
at usurious interest : and whether the several instruments 
were a device or means within see. 9 of Reg. XV" of 1793 
to eoneeal usury and to evade the law. The Sudder Court 
held {k) that the three instruments formed one mortgage 
security, and were a device to conceal usury : that the con- 
tract 'was usurious : but that, as the plaint was for redemp- 
tion, the mortgage was redeemable on payment of the prin- 
cipal and nine per cent., the interest expressed to be payable 
in the mortgage deed. The Privy Council, while agree- 
ing that the several transactions formed one mortgage and 
were a device to evade the usury laws within the meaning 
of section 9, inasmuch as though the only rate of interest 
expressed in the actual mortgage deed was nine per cent, 
the w^ueral result of the several transactions was to give the 
mortgagee fourteen per cent., were of opinion that the mort- 
gagor, if allowed to redeem, must be charged with interest at 
twelve per cent. They held that though the mortgagee, if 
he had come into Court as plaintiff could not have enforced 
his claim,— still the mortgagor, as he sued to redeem stating 
what the real terms of the agreement were, could not both 
approbate and reprobate” the transaction, The present 
suit is one for redemption, not for declaring a forfeiture, 
and must be decided according to the rules applicable to the 
former suit. If the transaction w’-ere simply void and no 
estate at all passed, it is obvious that the remedy to recover 
the land would be a possessory suit against which limitation 
would run from the moment of entry. It cannot be treated 
as a voidable or redeemable estate between mortgagor and 
mortgagee for one purpose, vis, to escape the limitation 


(I*) Juggutputty Singh v. Buglmlur Dyal^ S.D.A. 1852, p, 678. 
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laWj and as a void estate for another. If the estate in the 
lands created by the lease can be determined before the 
expiration of the twenty years, that can only be effected by 
coming to the Court for equitable relief and submitting to 
the usual terms in which such relief is granted. What 
then are those terms ? The Court will not, in the interests 
of justice, permit inconsistency and untruth of statement, — 
will not permit a plaintiff to say ^ I .promised to give 
the defendant fourteen per cent, on his loan to me/ and seek 
X’elief on that allegation : and permit him also the next 
instant to say, ^ The contract is expressed for nine per cent, 
and I will tie my opponent down to that term : this lower 
rate must he deemed to have been stipulated and so to form 
the measure of bis right to interest/ The reply to this will 
be : ^ You have told us what the real bargain was, and on 
this statement have made your application for relief, which 
you can obtain only on equitable grounds. Their Lord- 
ships find in the Regulations no positive law, forbidding the 
application of these principles of justice to the case. The 
10th section rather leads to the contrary conclusion, ms., 
that in a case circumstanced like the present, the mortgagee 
may retain his pledge until he has received out of it his 
debt with interest at twelve per cent.” (1), 

Where, however, the mortgagee comes into Court to en- 
force a claim based on an agreement failing within the 
terms of section 9, his suit will be dismissed. Thus in the 
case of Wue v. Jttggohundhoo Bose (m) the Privy Council 
held that a certain bond, a lease, and an under-lease formed 
one entire transaction which was usurious and elusive, and 
fell under section 9 of Reg. XV of 1793 ; and the suit to 
enforce the bond was consequently dismissed. Their Lord- 

(Q Shah Miihlimi Lall v. Baboo Sree Kishen Singhs 12 Aloore's 
I, A. 157, (cf. p. 185, et seq,) 

(m) 12 Moore’s I. A, 477 (c£. p. 494). See also Wise v. Rishen- 
hoomar Bous^ 4 Moore’s I. A. 201 (cf. p. 219). 
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ships say : Then there comes (in section 9) this ^ is not to 
gire any other judgment but for the dismission of the 
suit’ ; and we cannot conceive that that means anything 
hut the dismission of the suit so far as it has relation to 
that usurious contract, though of course it would be different 
if there was one count on one transaction and another 
count upon another and a totally different transaction/’ 

In a case of hye-hiUtvufa, the mortgagee having exacted 
illegal interest by deduction from the principal, his suit to 
have the sale made absolute was dismissed -with costs, 
under section 9 (n) . So, where there was a mortgage by 
conditional sale on an actual advance, and at tlie same 
time the mortgagor transferred absolutely to the mortgagee 
certain other land, without any consideration, but under 
px'etence of the transfer being in payment of charges for 
preparing deeds, &c, (o). 

A deed in which sums, which had not then been paid, 
were stated to have been received, and an engagement 
was entered into to pay interest on them from the date of 
the deed, that is, for a time before payment of them, was 
held to be usurious and elusive/’ and a suit founded on it 
was dismissed with costs (p). 

In a suit to obtain possession of certain premises, under 
a deed of bije-Ml-imf/a, where the mortgage had been fore- 
closed and the sale had become absolute, — it appearing that 
twelve per cent, per annum was the rate of interest stipulated 
for in the deed, and that the mortgagor had granted 
a separate bond in which he undertook to pay one per cent. 


(a) Sayud Alhar AH v. Eai Wawasi Lai, 5 Sol. Eep. 8 ; Sri Nail 
MalVih V. Ahhai Char an Nandi, 5 Sel, Rep. 79. 

(o) ParasnatJi Chaudhuri v. Lala Bihavi Lal^ 5 SoL Eep. 346, 

(p) Bahoo Gttngapersaiicl Singh v. Sheihh Gholam Jlossem, S.D.A. 
1851^, .p, 516. See also Umntram y. M^er Mahomed Bahrr^ S.J). A. 
WA P. 268 . 
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additional, — the transaction was held to be elusive of the 
law, and the suit was dismissed with costs (q). 

It is not a fair interpretation of section 9 of Reg’ulatiou 
XV of 1793 to brin^ within its terms every contract, the 
ultimate effect of which is to secure to the lender more 
than the legal interest of twelve per cent, upon money lent 
by him. A contract is not within the terms of that law? 
whatever its ultimate effect may be, provided it be on the 
face of it a fair and open transaction, and one in which the 
borrower takes the chances of the market price of an article 
at a particular period (r) , 

Lands were sold on payment of Rs. 4,401, the vendee 
covenanting by a separate deed not to take possession until 
the lapse of a year and four mouths, at the end of which 
time the vendor might re-purchase on paying Rs. 5,801, 
— otherwise the sale to be absolute. The vendor did not 
repurchase, and the lender sued for possession as on an 
absolute purchase. But the transaction was Iield to be a 
hye-hiUioiifa with a stipulation for the payment of illegal 
interest, and to be evasive of the law. Under the special 
circumstances of the case, however, the principal was not 
declared forfeited, but only the interest (s). 

It must be clear that there was a design to evade the 
law: otherwise the penalty of dismissal with costs (involv- 

to) Luchnm Fooree v. Jowahir Geer^ 4 Sel, Eep. 106 ; Mooftee 
Mohumed Ishaq v. Jehangeer S.D.A. N. W.P. 1853, p. 411. 

(r) Etbaree Ohoivdree v. Shdhh Fummid Alee, S.D.A. 1857, p, 183. 
See also Tarachunder Fal^, Kliomfam S.D. A, 1857, p. 118 ; 

Bheihh Munsoor Alee y, Ahoo TaZeeS, S.D.A. 1857, p. 189; Musst 
Afeefa Bewa v. Omrao, S.DA. 1858, p. 457; Jeio BamhiiUta v. 
Sunharo Bajhunsee,B3,A. 1858, p. 913 ; Booha Gazee v. Ameer Khan^ 
S.D.A. 1858, p, 961. But see also Keramui Hossein v. Muddunmolim 
Singh^ S.D.A. 1855, p. 452. 

(a) Moohummud Jam Chowdhry v. Eammtkm Das, 2 Sel Eep. 
146. 
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ing the loss of the principal as well as' the' mterest) cantiot 
be lEiposed (i). 

If ill drawing* up a bond pajable by instalments, the 
interest accruing cluriog the currency of the bond is provid- 
ed for by adding a certiim sum ' to the original debt and 
taking a bond for the whole sum, this ia not an in fraction 
of the usury laws, so long as -.the additional sum stipulated 
for as interest does not e:sceed ' the limit prescribed by 
law (u), 

A mortgagee, wlio was ' a , Mahomedan and wished to 
avoid the appearance of taking interest, actually advanced 
only Its. 1,300. But consolidating the legal interest of 
that sum for Hve years (Rs. 781), the period' during 
which the mortgage w*'as made redeemable, be took a mort- 
gage bond for the aggregate sum of Rs. 2,081. It was 
held that he was entitled to recover the sum actually ad- 
vanced, with interest at the rate of twelve per cent per 
annum, as there was no attempt or intention in fact to get 
more than legal interest (v). 

In an agreement mortgaging land, the rents of which 
amounted to about Rs. 2,500, it was stipulated that out 
of these rents, the mortgagee should psty himself interest 
at ten per cent., with ten per cent, as expenses of collection, 
and should discharge certain public burdens, devoting the 

{t\ Mtissumai Banee Boop Koour v. Moonshee Sohharam^ S.D.A. 
K.W.P, 1855, p. 43 ; SJmIch Museetd-ooUali v. Surgopa^ S.D.A. 
N.W.P. 1855, p. 27G ; Lai Kkatri w Battan Khaiti, 6 Sel. 
Rep. 10 ; 3l€ohiimmtul Jaun Qliowdhrg v. Bamruihm Bas^ 2 Sel. 
Pefu 140 ; Sheikh U::hitr All v. Sheo JPatuk Lol^ S.D.A. 1847, p. 
450 ; Mimt. Zuhoonin v. Mimt, JBehee MiniiuUj S.D.A. 1852, p. 
11,32; Petition Ko. 519 of 1853, S.D.A. 1853, p. 89.3; Bhebhur 
Slfigli Burra h v. Jeenaram Oharal^ S.D.A. 1855, p. 336 ; Sari r. 
Mohemackumler BosSf S.D.A. 1857, p. 849. 

(zf) Bhcem Seg?i v. Ilursoolckaj S.D.A. N.W.P. 1854, p. 487. 

(i?) St/mi KhacUrn Ullee v. Buljeei SlngJi^ 2 Sel. Rep. 255. See 
ftko Bog Jmimmt Lull v, Sm Mshen LaV^ S.D.A. 1852, p. 577. 
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surplus to tlie reduction of tlie principal ; and tliat if tiie 
rents fell short of Es. 2,500 a year, the mortgagors 
should make them up to that sum. This was held to be a 
good agreement, and not usurious ; and the rents fidling 
short of Rs. 2,500 a year, the mortgagee recovered the 
deficiency from the mortgagor ( 20 ). 

Under the old law, a condition in a mortgage deed (the 
mortgage being of an usufructuary nature) that the mort- 
gagor shall not demand a settlement of accounts when 
redeeming, will be disregarded, and the general rule as to the 
redemption of mortgages of the nature of the one in suit, 
will be acted upon (^). And in like manner, an agreement 
that the mortgagor shall have no right to claim an account 
of the proceeds of the estate during the occupancy of the 
mortgagee, cannot (and no similar special condition between 
the parties can) bar the operation of the law by which the 
lender “is to account to the borrower for the proceeds 
during his possession’^ (^). 

In the case of U^inoomanpersand Panclay v. Miimimat 
Bahooe Mtinraj Koonioaree (z) to which there has been 
occasion to refer so frequently, the mortgagee was put 
in possession under a lease at a fixed rent, and claimed not 
to be liable to account for the sums received by him; 
but the Privy Council ruled that the lease was merely 
part of the mortgage security and was intended to create 
not a distinct estate, but only a security for the mort- 

{w) Bahoo SheoBuhym LoIy, Bahoo Xfhheelalck^ S.D.A. 1848, p. 872. 

(cg) SJiunl^er S'mgk v. Qhowdhuree Kureem Tar^ S.D.A. N.AY.P. 
1852, p. 307. 

(y) SJieihh Bitl'shoo v, Bheekaree S.D.A. 1851, p. C33 ; Ea77i 
Dass v. Byroiyer&Jiady^.B.K, N.W.P. 1850, p. 456; Behari Lalv, 
MusBiimmmt PJiekoo^ I Sel. Rep. 119. 

{z) G Moore’s I. A. 393, See also Buttun Ilunnee Surma y. Syiid 
BuMii^ S.D.A. 1849, p. 134 ; Bahoo Koonvnir Singh Baliadoor v, 
Boolliui TJmritli Koommir^ S.D.A, 1857, p. 1232. 
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gago monoy. “ As it was not meant tliat the principal 
slioiikl be risked, it was virtually a provision to exclude 
an account of tlie rents and profits, and tbo decree of 
the Sudder Dewanny Adawlut, directing an account of 
the actual rents and profits, therefore proceeds on the right 
principle and is in accordance with the true nature of the 
security and the spirit of the Regulations and their 
Lordships added that, under the Regulations, unless the 
principal is meant to he risked, and is put in risk, the estate 
created as part of a mortgage security, whatever be its 
foriu or duration, can be received only as a security for the 
mortgage debt, and must be restored when tbe debt, inter- 
est, and costs are satisfied by receipts. 

But there is iiulliing in the old law, wbicb says expressly 
that the accounts must be filed whether they are required 
for the determination of the rights of the parties in the 
suit or not. This has been ruled by the Privy Council in a 
case which came from the N. W. P., where the law in force 
(Reg. XXXI Y of 1803) differed in no material respect 
from that in force in Bengal («). In a mortgage entered 
into in 1853 of wiahX’ana fixed for the period of settlement> 
it was agreed that the mortgagee should collect the village 
jama, ]'ay the Government demand, and take the malikana, 
of which part was to be received by him as interest on the 
money lent at one per cent, per mensem, and the balance, 
ri.'., lls. 505 ptsr annum, was to be retained by Iiim as tbe 
costs of collect ion. No accounts were to be rendered of 
tbe iHuIikaua collected during tbe time ot tbe moitgagees 
possession. The Privy Council liekltliat, if this agreement 
had been a contrivance for securing to the mortgagee a 
higher rate of interest than that to wliieb he was then by 
law entitled, it would have been void under the usury laws 
(in force under Reg. XXXIV of 1803 until the passing 

^ Badri Pramd v, Marlidhar, I. L. B. 2 All. 693 (P C,). 
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of Act XXVIII of 1855), and would not liave prevented 
the aeconnts from being taken. But as the lower Courts 
had found that the agreement wvas not in the nature of 
a contract for interest, that there was no evasion of the 
law thereby, or any contract to give usurious interest, and 
that the Rs. 565. per annum constituted a fair percentage, 
which it had been hoiidfide agreed should be allowed to the 
mortgagee for the cost of collection, there was no need for 
the accounts to be filed in order that the rights of the 
parties to the suit should be determined. It was clear 
that the only sum which the mortgagee could receive, ultra 
the interest, was a fixed and unvarying balance of Rs. 565, 
and this the Courts had found to be a sum which the parties 
might legitimately agree to fix as the allowance to be made 
for the costs of collection. The only result, therefore, of 
compelling the defendant to file accounts would be to 
increase the costs of suit which must ultimately fiill on the 
plaintiff. 

In contracts made after Act XXYIII of 1855 came into 
force (o) conditions that the mortgagee shall not be called 
on to account are legal. Section 2 of that Act provides 
that in any suit in which interest is recoverable, the 
amount shall be adjudged or decreed by the Court at 
the rate (if any) agreed upon by the parties ; and if no rate 
shall have been agreed upon, at such rate as the Court shall 
deem reasonable. By section 4, a mortgage or other con- 
tract for the loan of money by which it is agreed that the 
use or usufruct of any property shall be allowed in lieu of 
interest, shall be binding upon the parties. And by section 6, 
in adjusting accounts between a mortgagor and mortgagee 
(under a mortgage made subsequent to the 19tli of Septem- 
ber 1855) interest shall be calculated at the rate contracted 
for, or if no rate has deen stipulated, and interest is payable 


{h) 19tli September 1855, 
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iittcler tlie contractj then at siiek rate as tlie Coiui deems 
reasonable. 

It is not iiiicommou to find a condition tliat the rate of 
interest sball be increased on default being made in regular 
payment or tlie like. In . such cases, if the contract was 
made before the Indian Contract Act, 187S, came into force, 
the question arises whether the interest at the higher rate 
is to be treated as liquidated damages, as a sum to be 
paid in any event by the person making default, — or merely 
as a penalty. 

It has been held that the Act of 1855 does not affect the 
question of penalty or no penalty, and does not prevent the 
Courts from deciding whether the eoiulition was or was not 
intended merely as a penalty {c). The question does not 
turn upon any particular word that may be used. The 
parties to an instrument cannot change the facts by using a 
particular name. And whether the sum agreed to be 
paid is to be treated as a penalty or as liquidated damages 
is a question of law to be decided by the Court on a 
consideration of the whole instrument in each case. The 
mere use of the term penalty,’^ or the term ^Miquid- 
ated damages,” or the term interest,” 'does not determine 
the intention. But like any other question of construction, 
the intention is to be determined from the whole instru- 
ment 

Where there was a mortgage, the principal debt to be 
repaid in three years, and interest to be paid at the I'ate of 
eight annas per cent, per mensem (six per cent, per annum), 
and the mortgagor agreed, should I fail to pay the prin- 
cipal and interest as agreed upon I shall pay interest at four 
per cent, per month (forty-eight per cent, per annum) from 
the date of this bond to that of liquidation,” — on default 

(c) BhicJiueJc Nath Fanday Bam Lochcn Smgli^ 19 W. R. 271 ; 
ac. 11 B. li. E. 1S5. 

(d) Ihkh Per J., 
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being made at ibe end of the three years, it was bald that 
the agreement for interest at the higher rate was in the 
nature of a penalty and not liquidated damages. And the 
Court gave the mortgagee a decree for interest at the rate of 
twelve per cent, onlj", from the date of the mortgage (e). 

But all turns on the circumstances of each particular 
case, Tims wdiere a bond stipulated for a higher rate of 
interest in the event of default in payment, — providing not 
an unvarying lump sum but a sum increasing wnth the 
term during which the lender was kept out of his money — 
this was under the circumstances liekl not to be a penalty, 
being an appropriate measure of the compensation to be 
paid to the lender for being deprived of his money (/). 

In another case, A borrow-ed Es. 20,000 and «ngreed that? 
by way of security for the repayment of it with interest at 
eighteen per cent., he would give an ijara of certain preperfey? 
and that if he failed to give the ijara he would repa}?- the 
amount borrowed with interest at the rate of seventy -five per 
cent. A failed to grant the ijara, and was sued by the mort- 
gagee. And the Court held that the seventy-five per cent, 
was not intended as a penalty merely, but as an estimate of 
dainages for the breach of contract. The breach which is 
provided for in this way is a single act, namely, the not 
giving the ijara. The reasons which exist in the cases where 
a sum is agreed to be paid on the non-performance of any 
one of different acts with different consequences to the party 
who is entitled to have them performed, for saying that it is 
a penalty, do not apply to the present case. We have to 
see what was the intention of the parties independently of 

{e) Bhkhuch Nath Panday v. Bam Zochun Shigh, 19 W. E. 271 ; 
S,0. 11 B. L. E. 135. So also Siirhidluhli Narain Singh v. Genda 
Moharaj\ 20 W. K. 257 ; Hurreenath Doss v. Kalee PersJuid Boy, 22 
W. E. 474 ; Boley Dohe^ v. SideswarEao Baboo Boy Ear, 4 B. L. R. 
Append. 92. 

(/) JBoolahee Lull v, Radha Singh, 22 W. 223. 
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any saeli rule of eonstnietion. The value of the securitjr, 
the advantage vrhieli the plaintiff would derive from it^ was 
not capable of precise estimation. It was quite natural 
that tlie parties should agree . to- an estimate of it. And 
they did so^’ (f). 

But in the case of contracts entered into since the Indian 
Contract Act| 18?2| came into force, questions of this nature 
turning on the distinction between-: a penalty and liquidated 
damages can apparently no longer arise. The present law 
lias been thus stated in a recent case (h) by Wilson^ J, : Two 
rules of law are established by the Legislature of this 
country : — First. — That a man Is free to contract to pay any 
rate of interest that he chooses upon money borrowed ; and 
the Courts must enforce it against him, Act XXVIII of 1855, 
sec. 2, and there is nothing to hinder him agreeing with re- 
gard to the future as well as the present. He may contract; 
to pay no interest at present, but interest hereafter; or to 
pay one rate of interest now, and a higlier or lower rate 
hereafter. Secondly. — By sec. 74* of the Contract Act ^ when 
a contract has been broken, if a sum is named in the con- 
tract as tlie amount to be paid in case of such breach, the 
party complaining of such breacli is entitled, whether or not 
actual damage is proved to have been caused thereby, to 
receive from the party who lias broken the contract, reason- 
ed.) Zehonnkf<a v. Brojendro Coomcn* Boy ClLowdlaoj. 21 W. E, 
S52 {on appeal from a judgiuent of Marhhy^ J., in Omda Ehanum v. 
Brojerdh'O Coomtu'lioy Clwivdloy, 20 AY. I*. 317.) S.C. reported as Omda 
KkiVUiJU V. Brqjendro Coomar Boij €lioivdhn/j 12 B. L. R. 451. 

(/l) MacMntosh v. Croic^ I. L. R. 9 Calc, 089. (cl p. 692). But see 
the doubt expressed by J. in the recent Madras case of Vythl- 

Ihiga Mudall v. Eamna Simdanippmjgar^ I. L. E. 6 Mad. 167, 
(cf. p. 169) as to whetlier sec. 74 of the Contract Act applies to eases 
in which no definite sum, but only interest at a certain rafe, is named 
as payable on breach of a contract. Compare also the opinion of tho 
First Judge, Calcutta Small Cause Court, in the order of Reference 
in Mackintosh v. Ilunh h h. E. 2 Calc. 202 {of. - p. 204). 
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able compensation not exceeding the amount so named.’ This 
section, it will be observed, does away with the distinction 
between a penalty and liquidated damages ; and this must 
be borue in mind in dealing with cases decided before the 
Contract Act, many of which turned on this distinction. 
Under this section, whether a sum would formerly have been 
lield a penalty or liquidated damages, if it be named in the 
contract as the amount to be paid in case of breach, it is to 
be treated much as a penalty was before, as the masinium 
limit of damages.’^ 

In the case before the Court the money was borrowed 
under a contract for repayment with interest on a certain 
day, and the contract stipulated that if the money was not 
paid at the due date it should the^iceforth carry interest at an 
enhanced rate. It w;as held that it could not be said that 
there w^as any sum named as to be paid in case of breach, 
and therefore that the enhanced rate agreed to be paid might 
be recovered in its entirety {%). After referring to a number 
of cases {j) in which it had been decided that provisions for 
payment of an increased rate of interest, in case of default, 
'were penal, the judgment of Wilson^ J., proceeded as follows 
(/c), all such cases this element is present, that by the 

terms of the contract a sum is made payable by reason of the 
breach, capable of calculation at the time of tlie breach, and 
payable in all events, though in the second class of cases 
the payment is spread over a term* But where, as here, the 

(i) Machintosh v, Croio, I. L. B, 9 Calc. 689. 

(j) Easaji bin Davlajl v* Sayana bin Sagdii^ 6 Bom. H. C. (a. c. j.) 
7 ; Ma^har AU EIianY. Sardar Mai, I- L. R. 2 All. 769; Mulhura 
Persad Singh w Litggun Eooer,!, L. K. 9 Calc. 615 ; Motojl bin Eatmji 
V. Shehh Ilmen, 6 Bom. H. C. (a. c. j.) 8 ; Bkliooh Natli Ftuulny v. Earn 
Lochm Singh, 11 B. L. B. 185 ; Eliurram Singh, v. Bhavani Bakhsk, 
I. L. R. 8 All. 440 ; Fava Nagaji v. Govind Eamji, 10 Bom. 11. C. 
882. 

ik) Mackintosh v* CroiVj I, L. R. 9 Calc. 639 (ef, p. 693). 
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contract is motel}" that if the money is not paid at the due 
datCj it shali ilience/crth carry interest at au enhanced rate, 
1 do not see how it can be said that there is any sura named 
as to be paid in case of breach*- Ho one can say at the 
time of the breach what the sum will be. It depends 
entirely on the time for which the borrower jfinds it con- 
venient to retain the use of the money. , It is a fresh sura 
becoming* due month by mouthy or as the ease may be, for a 
new eousiJeratioii. And, in my opinion, the case falls under 
the first rule of law above mentioned, not under the second. 
This view of the law was acted upon by this Court in Alackin^ 
tosli V, Iliail (I),''' 

This latter was a ease in which the Court lield that a 
contract to pay interest at 10 cmL per meytsemy if the 
principal sum secured by a promissory note ^vas not paid on 
the due date, was not, even though this rate of interest was 
in the note called a defaulting rate/’ in the nature of a 
penalty. NotwithstaiiJiug this expression being used, the 
contract was in fact merely that if the principal sum be not 
paid on a certain day, it should from that clay bear interest 
nt 10 per eefiL per mensenu The ease seemed to the Court 
to differ wholly from that class of cases in which a certain 
sum is agreed to he paid on a breach of contract, and there- 
fontsee. 74 of the Contract x\ct (Act IX of 1872) did not 
sipi'ly. 

In Madras it has been held (m) that though the efihet of the 
74th section of the Contract Act was to abolish the distinction 
wiiicli had theretofore been recognized by the Courts between 
tlie compcmsalions for breach of contracts known respective- 
ly as liquidated damages and penalty, tlie Court has still 
to determine the question which arose in Arulu Maisiri/ 

(/) 1. 1/. E. % Calc. 202 ; followed in Narahi Das w Qhalt Bam^ 
1. L, R. G AIL 170 {ppr Tf/rrell^ J.) 

(»d TeBgkimmm FuUer v. Ohatu Achm^ I. L. E, 3 Mud 224 (cf. 

p 228 ), : . 


164 


OF HORTGAGE CONTRACTS. 



V. Wahuthu Cliinnayan (n) whether the terms of a stipu- 
lation in a contract create an independent obligation or 
ascertain the compensation for the breach of an obligation. 
In the ease last mentioned the stipulation was for the 
payment of interest at a certain rate up to a certain date, and 
thereafter for interest at a higher rate, and the Court held that 
the stipulation did not ascertain compensation for the breach 
of an obligation, but was in itself an independent obligation 
(o). But where the stipulation for the payment of interest 
at the higher rate is to be carried back to the date "when the 
advance is made, its effect is, in the event of a breach of the 
original obligation, to substitute for it another and more 
onerous obligation, and therefore it should be regarded as 
a stipulation for compensation, and only what, under the 
circumstances, would be a sufficient compensation should be 
awarded (p). 

The provision that a debt shall be payable by instal- 
ments is a provision in ease of the debtor. Where there- 
fore a bond is payable by instalments, there is nothing 
inequitable in a stipulation that if any instalment is not 
paid at the date at which it falls due, the whole amount 
shall then become payable (q). And so where a decree, of 
which the terms had been arranged by soleJuiama between 

(n) 2 Mad. H. C. 205. 

(o) Arulu Maistry v. Wahuthi Cliinnayan, 2 Mad, H. G. 205. 
Compare also the decisions of the Allahabad High Court in Tejpal v. 
Kesri Singh^ I. L. R. 2 AIL 621 ; Mathura Prasad v. Burjan Singh, 
I. L. R. 2 All. 639 ; Saiju Prasad v. Beni Mad/io, I. L. R. 6 All. 61 ; 
Bhola Nath v. Pateh Singh, I. L. R. 6 All. 63 ; Kunjhehari Lai v, 
IlaUBaMsJi, I. L. R. 6 All. 64. 

(p) Vengidesioara Putter v. Chatu Achen, I. L. E. 3 Mad. 224, 
followed in Vyfhilinga Mudali v. Parana 8i(ndara2'>payyar, I. L. B. 
6 Mad. 167 ; see also Maahar AU Khan v. Sardar Mai, I. L. R. 2 Ail. 
769 ; Ktmxwi Singh v. Bhawani Bahhsh, I. L. B. 3 All. 440 ; Kharag 
Singh v. Bhola Nath, I. L. R, 4 All. 8, and Naraln Das \\ Qhait Eam^ 
I. L* B. 6 All 179 iper Stuart, CJ ) 

(q) Ragho Goolnd Faranjpe v. Dipchand, 1. L. R, 4 Bom. 90, 
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tlie parties, for payment of money by instalments with interest 
at 6 per cent, was construed to provide for (among other 
things) payment of interest at 12 per cent, upon deftiult in 
payment of an instalment, it was held by the Privy Ooiincil 
that these provisions for double interest were but a reason- 
able substitution of a higher rate of interest for a lower, 
in a given state of circumstances, and .were not in the 
nature of a penalty against which equitable relief might be 
claimed (r). ,, 

Again, wliere by the terms of tlie mortgage, the mortgagor 
agreed to pay interest at the rate of one pice per rupee per 
mensem, and it was provided that the mortgagee was to 
remain in possession for a period of twenty-five years in lieu 
of principal and interest, and that the mortgagor was not 
to claim the property hack, unless he paid the principal and 
interest that might accrue due in twenty-five years from tlie 
date of the bond ; it was held by the Bombay High Court 
that this last clause gave an option to the mortgagor, and did 
not inflict a penalty on him (a). 

Where the defendants, having borrowed Es. 60 from 
tfie plaintiff, gave him, on the 9fch November 1878, an 
instrument which was in eSect as follows : B (defendant) 
whites this ^rukka’ in favour of {plaintiff) for Rs* 50, 
cash received, to be repaid on the 13th November 1878, 
in the event of default he shall pay interest at one rupee 
per diem.*^ A Full Bench of the Allahabad High Court 
held tliat, looking to the whole instrument, it was equitable 
to iiold that the term interest” was not intended to mean 
interest in tiio strict sense of that term, but a penalty, and 
the amount of interest should be so treated and a reasonable 
amount only allowed {t)* In the judgment of the majority 

(r) Balhhhen Das v. liun Bahadur Singh, I, L. E. 10 Calc. 305 ; 
S.C. L.lllO LA. 102. 

(s) Dapujl Balal v. Saiyahhamulai, L L. R. 0 Bom. 490, 

{t) Banskllav v. Bit AU Kkmi^ I. L. E. 3 All. 200, 
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of tiie Court [Straight^ 3,^ Pearson^ J., and Oldfield^ J.) the 
following observations occur {ti ) : It is true that sec. 2 of 
Act XXVIII of 1855 provides tliatj ^ in any suit in which 
interest is recoverable, the amount shall be adjudged or 
decreed by the Court at the rate (if any) agreed on by the 
parties.’ But were the terms of that section strictly 
applied in every case, it would be impossible to say to what 
extravagant and extortionate extent the most usurious 
claims under the name of ^ interest^ might not be carried. 
In a country like this, where there is so much borrowing 
by the ignorant lower classes, who as much require to be 
protected against themselves as against the money-lenders, 
a too literal application of the above provision could only be 
productive of oppression and injustice of the most grievous 
kind. We entirely concur in the observations made by 
FontifeXj J., in a valuable judgment in BieJiooh Nath Panday 
V. Ram Loclmn Singh {v), that the question as to whether 
^interest/ as expressed in a document, is to be regarded 
as interest or a penalty, should be decided according as the 
intention of the parties can be gathered from the document 
as a whole. In the present case for example, for each day^s 
defoult in payment of the principal sum, which by the way 
w^as only borrowed for four days, one rupee interest per diem 
was to be paid, or at the rate of Rs. 730 per cent, per 
annum. Xow, in one sense this may be said to be the 
^rate of interest agreed upon between the parties,’ if 
the word interest, being mentioned in the contract, is to 
be arbitrarily accepted in its strict sense. But we doubt 
if any Court of Equity would allow itself to be made 
the medium to enforce terms so monstrous. On the con- 
trary, it seems to us that, were the decision of the case 
referred before this Court, our plain duty would be to 


{v) Bamklhar v. Bu Ali Klian^ I. L. R. 3 AH. 260 (cf. p. 2G5), 
(r) 11 B, L. B. 135, 
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lioki tliatj looking at the entire i 0 striimeBt 5 the parties 
intended, when they spoke of interest, a penalty for each 
daj^s default in payment of the principal sum ; for it must 
be admitted that one rupee per diem for failure to repay 
Es. 50 is, as interest, an extortionate amount, for which no 
adequate consideration is shown, and which no man would 
contract absolutely to pay.” 

AikI in a more recent case (tr), decided by Stuart^ 0. J., 
and Simiffhts J., the latter learned Judge referred approv- 
ingly to the Full Bench decision in Bamklhar v, £u AH 
KhiUi {x)j and declared that as far as he could ascertain 
it had heen the uniform practice of that Court, as in 
Buinerous instances in the Calcutta and Bombay Courts, to 
give relief against exorbitant interest as being in the nature 
of a penalty. The learned Judge w'ent on to express his 
strong dissent (which dissent Stuart, C. J., most emphatically 
concurred in) from the decision of the Calcutta High Court 
in the case of 3IacMntosk y. Win^7m*e (y), w^here it was 
ruled that the Court will afford no protection to persons 
who wilfully and knowingly enter into extortionate and 
unreasonable bargains. 

It is questionable whether the doctrine advanced in these 
cases, tliat mere exorbitance in the rate of interest is, of 
itself and apart from all other circumstances, a sufficient 
ground for treating interest as penal and giving relief 
against it, can be supported (c). There are no doubt one 

(//:) Kharuf/ Smgk v. JBhola Nath^ L L. E« 4 All 8. 

(.r) r. L. R, 3 All 230. 

{?/) 1. L. R. 4 Calc. 137, 

( 5 ) It may he nr»iecl that this doctrine does not appear to have 
been neeessary for the decision of either of these cases, TI'7/so?2, J., 
has pohited out in Machmtosli v. Crow (referred to above) tlie prin- 
ciple of the Full Bench Ruling in Bansidkar v. Bu All Khan, while 
ihe ease of Kharag Singh v. Bhola Nath may be supported on the 
principle laid down in Tengideswara Putter v. Chain Achen (also 
referred to above). 
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. or two autliorities which would seem to fiivour this 
view (o), but it has been generally held that something 
more than mere exorbitance is necessary in order to 
justify the interference of the Court (b)» To quote the 
words of Denman^ J., in a recent English case {c) : “ The 
real question in every case seems to me to be the same 
as that which arose in the case of expectant heirs and 
reversioners before the special doctrine in their favour 
was established, that is to say, whether the dealings have' 
been fair, and whether undue advantage has been taken 
by the money-lender of the weakness or necessities of the 
person raising the money. Sometimes extreme old age has 
been unduly taken advantage of, and the transaction set 
aside. Sometimes great distress, sometimes infancy has 
been imposed upon, and transactions, though ratified at the 
full age, have been set aside, because of the original vice 
with which they were tainted (d). In every case the Court 
has to look at all the circumstances. In some cases may 
result the conclusion that there exists mere inadequacy of 
price or exorbitance of interest charged, in which case the 
transaction will not be interfered with. But in others^ 
taking the whole history together, it may present so many 

(d) See the cases quoted in Kedari hin Bam v. Atmaramhhat hin 
NarayanbJicct, 3 Bom. H. C. (a. c. 3.) 11 (cf . p. 18). The only known 
^ Indian caae 4s Loll BeJiaree AwimUe v. Bholanatli Bey Chaldadar^ 

Xh) ; See Khanum v. Brojendro CoomaT Boy ChowdTiry^ 12 

B. L. B. 451 And the cases there cited, especially Kedari l)in Bamt 
Atmarambhat Ulfh JSfarayanhhat) 3 Bom. H. C. (a. c. j.) IL Bee also 
Machmiosh t^ Wingrove, I. L. R. 4 Calc. 137. 

- (c) Bfem ' v. Snelling, L. R. 15 Ch. D. 679 (cf. p. 702), and 

;i ; compare the rule laid down in sec. 19 of the Indian Contract Act, 1872. 

- {d) It is to be observed, however, that in India a minor cannot 

A V ratify a oontract entered into by him. In this country a minor is 
y-; not competent to contract at all (see Indian Contract Act, 1872, 
laee. 11) fol necessaries, {ihkl scer 68). 
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features of imconscieniioosness, .extortion, and unfair 
dealing on tlie one side and weakness on the oilier^ as to 
eoiiipei the Court to exercise its equitable jurisdiction, at 
all erents so far as to restrain the profits of the money- 
lender within fair and reasonable bounds/^ ■ 

Thera are a good many repotted cases in which agreements 
to advance funds required for litigation at a high interest, 
on the security of a large share of the ultimate profits 
of the litigation, have been contested on the ground of 
their being unconscionable and against public policy* In 
such cases all depends upon the particular character of 
the transaction. Although the specific English law of main- 
tenance and champerty has not been introduced into India, 
it seems clear upon the authorities that contracts of this char- 
acter will under certain circumstances be held to be invalid, 
as being against public policy. A fair agreement to supply 
funds to carry on a suit in consideration of having a share of 
the property if recovered, ought not to be regarded as being 
per se opposed to public policy. Cases may be easily suppos- 
ed in which it would be in furtherance of right and justice, 
and necessary to resist oppression, that a suitor who had a 
just title to property, and no means except the property 
itself, should be assisted in this manner. But agreements 
of this kind will be carefully watched : and wEen found 
to be extortionate and unconscionable so as to be inequitable, 
— or to bo made not with the bond fide object of assisting a 
claim believed to be just, and of obtaining a reasonable 
recompense therefor, but for improper objects, as for the 
purpose of gambling in litigation, or of injuring or op- 
pressing others by encouraging and abetting unrighteous 
suits, so as to be contrary to public policy, —eflEect ought 
not be given to them (e), 

(^) I^a7}i Coomar Coondoo v. Oliunder Canto Mookerjee^ L L. R. 
2 Calc. 233 (P.C.) ; B.O. L. R, 4 I. A. 23. Followed in Iixtli<a 
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It not iinfrequently happens, that one who has lent money 
on mortgage, subsequently makes further advances to the 
mortgagor, it being agreed that the property mortgaged shall 
be charged with the re-payment of these further advances (f)^ 
III such cases, the land will be considered as mortgaged 
for the aggregate amount of the original and subsequent 
loans. It is, however, only when it is expressly agreed that 
the subsequent loan shall be a further charge upon the land, 
that it will be treated as such (ff ). 

If loans are made by way of further charge, and ques^ 
tions as to priority arise, the mortgage will, no doubt, as to 
each particular sum, be considered to bear date only from the 
time when that sum was charged on the mortgaged lands, 
and will not, as to the subsequent advances, take the date 
of the original mortgage contract (A). But there are very 
few reported cases in whicli such questious of priority have 
been really discussed or decided. 


in dhdool Salem v. Doorga Proshad Bamrjee^ I. L. B. 5 Calc. 4 ; 
and Qoculdas Jaginohandas v. Lakhmidas I. L. R, 3 Bom. 

402. See also Fischer v. Kamala Naicher^ 8 Moore’s LA. 170; 
Chedamhara Chetty v. Benga Frishia Ifuthu Vira Pucliaiya 
Saiclcar^ L. B. 1 I. A. 241 (cf . p. 265), And see the Indian Contract 
Act, 1872, sec. 23. 

{/) OJiujjoo Latl^, Jooraioun Lall, S.B.A. N.W.P. 1852, p. 34; 
Maharaj Nuwul Eishorc Singh 'v, Sgud Inayut AU, S.D.A. N.W.P, 
1852,. p. 248; Meer JBoonyad AH v. Mursuhaee, S.D.A. N.W.P. 1852, 
p. 607 ; Mussumaf Ranee Sengnr v. Mussumat Ranee Riigsel, S.D.A, 
N.W.P. 1853, p. 112; Saunders v. Rao Khooman Singh^ S.D.A. 
N.W.P. 1853, p. 692; Ehyratee Ram Mimumai Chenoo^^D.E 
N1.W.P. 1853, p. 726. 

{g) Syud Wtizeer Uke v. Jiigmohun Singh^ S.D.A. N.W.P, 
1854, p. 465 ; Sunooman Pershaud v. Sheo Farayan Soohul^ S.D.A* 
N.AY.P. 1860, p. 122, 

{hi MussL Woseeiin v. Bahoo Byjnath Smgli, 25 W. B. 171. 
See also Gooroo Pershad Sahoo v, Mnssami^ Binda Bihee^ 18 
W.R. 279. 
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The further charge ought to be made by a new deed 
applicable only to the sum to be charged : and when the 
original mortgage deed is thrown aside^ and a fresh deed 
executed, by which the property is mortgaged for the con- 
solidated sum, there is danger of the original mortgage as 
well as the further charge being held to rank only from 
the date of the later deed. Where the question is whether 
the mortgagee's first security was extinguished by bis 
taking a second security corering the original debt and 
acciiiiuilated interest, the answer will depend mainly upon 
the intention of the parties. And in one ease the Court 
thought the intention was clearly shewn by the original bond 
having remained in the possession of the mortgagee (tj. 

There is a case (J) in which the Lower Court’s judgment 
contained the following passage : The mortgagor Cluijjoo 
Mull (defendant) urges that the property was in his pos- 
session long before plaintiff’s mortgage. But all former 
deeds by which he held are annulled by the last one, under 
which he holds possession at present. If this were not the 
case, there was no use in writing a new deed : as this deed 
Is clearly of a subsequent date to that of plaintiff^s, it 
follows that plaintiff holds a prior lien on the property/^ 
On this the Agra Sadder Court remarks : The Court are 
nnanimous in recording their dissent from the doctrine pro- 
pounded in the foregoing extract. They observe that the 
^ former deeds^ held by the appellant Chiijjoo Mull are by 
no means ^ annulled by tiie lust one, under which he holds 
possession at present.'* They are, it is true, superseded by 
the latter deed ; but up to the time of the latter instru- 

(i) Gopce Bundhoo Sliantra MoJiapaUur v. ICalee Pudo Bamrjee^ 
23W.E. m . ' . 

{j) C'hifjjoo Lall V. Joomwun Lall^ S.D.A. N.W.P. 1862, p. 34. 
St ‘0 also Btjiid IVii^cer Uke v. Jiigmoliim Binghf S.D.A. H.W.P. 1854, 

|i, 405, 
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mentis execittion, tlie previous deeds, if genuine, must be 
held to be in full force. The Judge’s remark that ^ if this 
were not the case, there was no use in writing a new deed/ 
is founded on an erroneous view of the case. There was au 
obvious use in the new deed, as it included fresh demands 
of Chnjjoo Mull against the subscribing parties for which 
the former deeds provided no security ; and the amount 
specified in the new bond represented the consolidated sum 
due to the bond-holder up to that date, and repledged the 
property, which had been theretofore hypothecated for a 
smaller sum. Equally unsound is the Judge^s declaration 
^ that as this deed is clearly of a subsequent date to the 
plaintiff’s, it follows that the plaintiff holds a prior Hen on 
the property/ If this doctrine were admitted, a wide door 
would be opened to fraud ; a dishonest debtor, simply by 
ante-dating a bond, might invalidate a genuine deed of 
later date. The question for decision in the present ease is, 
not the order of dates in the conflicting deeds, but whether 
the owners of the property in dispute were competent to 
execute the bond which constitutes the plaintiff’s cause of 
action, which they clearly were 7iot if the authenticity of 
Chujjoo Mull’s deeds of the 8th October 1824, and 17tli 
.April 1833, be admitted, — which deeds, or one of them, 
must apparently have contained a proviso against alienation 
by the mortgagor until the debt was paid off. 

A mortgagor having made some payments, the accounts 
between him and the mortgagee were made up, and a fresh 
mortgage deed executed which, after reciting the previous 
mortgage and the payments in respect ‘of it, again mort- 
gaged the same property on the same terms as those con-^ 
tained in the original mortgage deed, as a security for the 
unliquidated balance. The original mortgage deed was 
then given up and cancelled. The mortgagor had mort- 
gaged the same property to a third party subsequent to the 
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date of tlie original mortgage^ but prior to tlie mortgage 
given as security for tbe balance. The Court considered 
that this latter mortgage was merely a contmuaimi of the 
first morfcgagOj and that the substitution of the last deed 
for the first did not terminate the first mortgagOj^ or give 
priority to the third party to whom the property had been 
intermediately mortgaged {k)m 

And the mere fiict that the second mortgage includes pro- 
perty to which the first mortgage did not extend, does 
not necessarily cause a substitution of securities. The 
question whether the earlier mortgage has become merged 
and extinguished is still one to be decided from the intention 
of the parties. So where the Court found that the transac- 
tion between the parties was in point of fact only a 
giving of further security in consequence of the original 
debt having become increased by large arrears of unpaid 
interest, it held that no merger or extinguishment of the 
previous mortgage in the latter one had occurred (Z). 

Where i^'ou tbe 7th February 1873 mortgaged the equity 
of redemption of a certain estate to B and (?, and subse- 
quently on the 6t!i October 1877 mortgaged the same estate 
to B and Z?, the consideration for the second mortgage 
consisting, partly of a sum, which was taken to bo the total 
amount of principal and interest due on the first mortgage, 
(of which sum B's share was considered as paid to him, and 
" G^s share Avas left in the hands of B who was to discharge 
{jJ, and partly of a further sum paid in cash to the 
Court held that the lien ci'eated by the first mortgage was 
extinguished, and therefore that the right of the holder of 
a mortgage created prior to the mortgage of the 6th 
October 1877, though subsequent to the mortgage of the 

(h) Bo)/ Rkhoree Singh v. UniniLaly^BA, 185G, p. 942 ; Shah 
Koomiunlal v. Jiiddoonath Pandey^ S.D.A 1857, p, 3184. 

(0 Gvhdcnaih Mmcr v. Lallu Prem Lalf I. L, E, 3 Calc. 307. 
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7th February 1873, was to be preferred to that of the 
'transferee under a sale in execution of a decree for the 
enforcement of the lien created by the mortgage of the 6th 
October 1877. It seemed clear to the Court, from the terms 
of the mortgage of October 1877, and the mode in which 
the money advanced under it was disposed of, that the first 
mortgage was regarded as defunct and at an end, and that 
an entirely fresh transaction with a new mortgagee in the 
person of D vras entered into (»2). 

When a person admits having executed a written instru- 
ment which contains a recital that the consideration has 
been received, hut seeks to avoid liability by pleading that 
full consideration according to the terms of the contract 
has not been received by him, the proof of such non-receipt 
rests upon liitYty and in the absence of proof he must be held to 
the terms of the document to which he has affixed his signa- 
ture. The written instrument is prirnd fade evidence that the 
consideration has been received as recited, but it is not con- 
clusive ; and this prirnd facie evidence may be rebutted (n). 
For the provisions of the Indian Evidence Act, 1872, 
see. 92, do not prohibit the disproof of a recital in a contract 
as to the consideration that has passed by showing that the 
actual consideration was something diffeient to that 
alleged (o). 

But these principles are applicable only as between the 
parties who make the instrument. A recital in a deed or other 

(m) Badri Pratad v. Daulat Bam, I. L. E. 3 All. 706, 

(n) Janeswar Bass v. Mahaleer Singh, L. E, 3 I. A. 1. ; Bam 
Surun Singh v. Mussamut Pran Peartj, 13 Moore’s I. A. 551 ; Kalee- 
pershad Tewarse v, Bajah Sahib Perhlad Ssin, 12 Mooie s I. A. 311 ; 
S.C. 2 B. L. E. (P-C.) Ill ; Chmedry Bely Persad v. GJmoAry Doiolut 
Sing, 3 Moore’s I. A. 347 ; S.O. 6 W. E. (P.C.) 55 ; Fulli Bill v. 
EaS8ir«*Ma/la,4B.Ii,E.(F.B.) 64; Badhamih Bamrjee v. jodoo- 
nath Singh, 7 W. 11. 441. 

(o) Vasudeva Bhatlu'f. Sarasamma, I.L. E. 6 Mad. 6, 
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ilistriitnent is no more evidonce as against third parties than 
miy other statement would be (p). 

The deed of conveyance of certain land in Calcutta 
recited that the vendor was ^^'seized of or otherwise well 
entitled to” the property intended to be sold for an estate 
of inheritance in fee simple*” and it purported to convey 
swell an estate. In a suit for dower by the vendor’s widow 
against the heirs of the purchaser, it was held that, altliough 
as between the plaintiff, (who was no party to the deed) and 
the defendants tlierc was no estoppel which could prevent 
tine defendiUits from proving that the estate sold w’as other 
than an estate in fee simple, yet, as the purchaser bought 
tile property as and for an estate of iiiheritanca and paid 
for it as such, the recital was primu facie evidence against 
the purchaser and persons claiming through him that the 
estate conveyed was what it purported to be, it being an 
admission by conduct of parties which amounted to evidence 
against them (g). 

Where an instrument has been deliberately executed and 
lias been acted on for many years, every presumption is to 
be made in favor of the statements made in it (r). 

In a case where a recital of payment of consideration was 
made with a fnuululont object, the Court refused to allow 
oral evidence to be given to prove that no consideration had 
in fact been paid (s). 

Where the obligee bad fraudulently altered a bond, under 
which a certain share of a village had been hj’patliecated so as 
to make it appear that a larger share of the village had been 

(p) Pra/ef^hicare JPeshakar v. Budhamildi^ 1. L. ib 6 Calc. 2G8. 

(fj) Bar'kics v. Frvsonomoyec, Dossce, I. L. R. 6 Calc. 794. 

(r) Jane:<irar Bass v. Maliaheer Singh,, L. R. 3 I, A. 1 ; Kalee- 
penluid TeAimre \\ Eajah SaJuh Ferhlad Bern, 12 Moore's I. A. 311; 
K-G.2B, L. R. (P.C.) Ill, 

(,h) Mi^ssamid Bamdce Koonwarec v. Baboo Shlh Dyal Shghy 
7 W, R. 334. 
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hypothecated, it was held that the bond must be rejected 
as evidence of the hypothecation of the village, and therefore 
that a suit brought by the obligee on the bond for line 
recovery of the money due by sale of the hypothecated 
property, must be dismissed (t). 

Where a trustee, alleging that the trust property, consist* 
ing of land, was liis own, mortgaged it, and the mortgagee, 
who took the mortgage in good faith, for valuable considera- 
tion and without notice of the trust, obtained a decree against 
the trustee for the sale of the land, and the land was sold in 
execution of that decree, it was held, in a subsequent suit by 
the trustee, to which none of the beneficiaries under the trust 
were parties, for possession of the laud on the gi’ound that 
it was trust property, aud that he had no power to transfer 
it, that the plaintiff was estopped by his conduct from 
recovering possession (ti). 

But where the plaintiff sued the defendant on mortgages 
executed in favor of the plaintiff by tlie adoptive mothers of 
the defendant (wiio were also defendants) subsequently to his 
adoption, and the plaintiff contended that the mortgages had 
become effectual as against the defendant by reason of his 
subsequent conduct, inasmuch as it was proved that he 
had promised his adoptive mothers to redeem the mortgages, 
aud had stood by and allowed the plaintiff to carry out the 
provisions of the mortgage deeds to his own detriment by 
paying maintenance to the defendant's adoptive mothers, and 
by paying off certain mortgages which had been created by 
them previously to the adoption of the defendant, it was 
held that the defendant was not liable upon the mortgages. 

(t) Ganga Ram y. Chandan Singhs I. L. R. 4 AIL G2 ; and compare 
the principles laid down in Gogun Chmuhr Ghosc v. DliuTonuViur 
Mundu\ I. L. B. 7 Calc. 616 ; Oodeycliand Boodajl v. BliasJcap 
Jagomath^ L L. R. 6 Bom* 671 ; and Bitaram Krishna v, Daji Bevajf^ 
L L, R. 7 Born. 418. 

{u) GuUar AH, v» Fida Ali,^ L L, R. 0 All. 24. 
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His promise to redeem tlie mortgages was not made to the 
phiintiif but to his adoptive mothersj and there was no eousi- 
deration for such promise as he made. Nor could the pro- 
mise have the effect of ratification, for the ratification of 
the imautliorized contract of an agent can only be effectual 
when the contract has been made by the agent avowedly for or 
on account of the principal, and not when it has been made on 
aeeoimt of the agent himself. Moreover, knowledge on the part 
of the defendant, that the plaintifif was carrying out the provi- 
sions of the mortgage deeds, and his allowing the plaintiff to 
do so, did not estop him from disputing them afterwards, for 
it was no part of his duty to step in and protect the plaintiff 
against the consequences of his own unauthorized dealings 
witli his property {v). 

Where the plaintiff, alleging that he was the proprietor 
of certain land, that defendant No. 2 had wrongfully 
and fraudulently mortgaged it to defendant No. 1, and 
tliat defendant No. 1 had applied for foreclosure of the 
mortgage, and notice of foreclosure had issued, claimed 

that the mortgage-deed being set aside, the land be pro- 
tected from the illegal foreclosure, by cancelment of the 
foreclosure proceedings,’^ it was held that the suit was not 
strictly one for the cancelment or setting aside of an instru- 
ment to which the limitation in Art. 91, Sell. II of the 
Limitation Act, 1877, would apply, but rather one for a 
declaratory decree (w). 

It has been held tliat a Court ought not to make a decree 
for specific performance of an agreement to lend money 
on mortgage. The mortgagor may obtain compensation or 
damages in a properly framed suit against the mortgagee 
for breach of his contract ; or where a mortgage has been 
executed and delivered to the mortgagee who refuses to 



(?:) ShkhUieshiKW V. JRamchandrarav, I. L, R. G Bom.. 4G3. 
(if) Sohha Fandey v. Sahodra Bihi^ I. L. B. 5 All. 322. 
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pay tbe whole of the consideration money due under the 
mortgage, the mortgagor may redeem the mortgage on 
payment of the sum due if he wishes to prevent the 
mortgagee from assigning the mortgage This case 

was decided before the Specific Relief Act, 1877, came 
into force, but a decision under the provisions of that Act 
would apparently be the same (^). 


(a?) Anaharan Kasmi v. Saidamadath Avulla^ I. L. R. 2 Mad. 79* 
{y) See Act I of 1877, sec, 2X. 



CHAPTER Y. 



OF THE REGISTRATION OP INSTRUMENTS OP 
MORTGAGE. * 

No particular ceremony is required ou tlio executiou of 
an ins^tniment of mort^a^e; but it is desirable that it 
glioulJ bo executed in the presence of at least two credible 
witnesses. A deed is not necessarily Yoid simply because 
some of those who are named as parties to it do not sigu it. 
In such a case the deed will, so fav as circumstances admit, 
be biiidiii^ on those who execute it, but it will not affect 
those who do not (a). But where two out of certain co- 
sharers iu a patni taluk executed a mortgage-bond witb the 
object of paying off a quota of the rent due on the estate, 
ibe Court held that the liability under tlie bond only extended 
to the co-sharers who actually signed the document and 
to such of the other co-sharers as, by their presence at the 
time when the bond was executed, might impliedly be con- 
sidered to have acquiesced in such execution (^). 

Delivery of the document which evidences the transfer 
of property is not a necessary condition to the perfectness 
of the conveyance; but, generally speaking, delivery evi- 
dences the completeness of the transaction, and non-delivery 
will operate very powerfully against the recognition of any 
claim founded upon the deed (c). 

It is generally to the advantage of all parties concerned, 
especially of mortgagees, to give as much publicity as pos- 

(а) Thalioordecn v. Wans Khan^ S.D A. N.W.P. 1866, p. 72. 

(б) Cliunder Banerjee v, Ram Pursom Chowdry, I.L.B. 
4 Calc., 539. 

(c) Miismmat Ummiui Bechee v. Moulme Mohmed Oomer^ S-D.A. 
K.W.P. 1849, p, 219. See also Gowal Pass v. BoorajpersJiail^ S.D. A. 
1850, p. 3G4. 
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sible to all contracts regarding land : and they onglit to be 
brought forward on any occasion on which the rights of 
parties in the pledged land are under discussion,— as for 
example, when a settlement is going on. If people will not 
avail themselves of the simple means afforded of giving pub- 
licity to these transactions regarding land, they have only 
themselves to blame if the reality of the transactions is 
doubted when they are, after a lengthened interval, for the 
first time declared to have taken place (d)^ 

Registration must be considered with reference to the old 
law and to the new. Under the old law, the registration 
of docunaents was voluntary. Under the new law, it is 
practically compulsory ; and it is impossible for intending 
mortgagees to be too particular or careful as to the regis- 
tration of their documents. Their whole security depends 
upon registration, and it ought always to be insisted upon 
and caiTied out with the utmost strictness and at the earliest 
passible moment. 

The present system of registration may be said to have been 
initiated in 1864. In that 3 ^ear was passed the first of the new 
Registration Acts, XVI of 1864, subsequently amended by 
Act IX of 1865. The next Act was XX of 1866, which 
repealed Acts XVI of 1864 and IX of 1865 and declared (sec. 
3) that all things duly done under the same Acts or either 
of them shall be considered as having been done under this 
Act.” Act XX of 1866 came into force on the 1st of May 
1866 : and was in substance similar to (though differing in 
certain important respects from) the Acts which it repealed. 
Act VIII of 1871 came into force on the 1st of July 

(^d) Mussuniat Zymh Begum v. Begma Beehee^ S.D.A. N.AV.P. 1850, 
p. 333 ; Mohumed Nadir AU v. Sheihli Kureem Ali^ S.D.A. N.AV.P 
1853, p. 543 ; Sham Lall v. MooUal Shigh, S.D.A. N.AV.P, 1853, 
p, 601 ; NeelJcaunth DuU v. Anmidmoye ChoiGdraine, S.D.A. 1855, 
p. 218. See also Brojonath Koondoo Choiodrg v. Khelut Qhunder 
Qhoze, 14 Moore's I. A. 144 (cf. p. 151). 
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1871. It repealed Act XX of 1866, of wbieli in trutli it 
was merely an improved edition with certain alterations 
which it is itiiaecessary to specify here. Act V^III of 1871 
has in turn been repealed by Act III of 1877, which is 
the law” now in force and is little more than a re-enactment 
of the Act which it repeals. 

Ttie registration of all instruments of mortgage, in which 
the property mortgaged is of the value of one hundred rupees 
or upwards, executed on or after the 1st of January 1865, 
is compulsory. So also is the registration of all instruments 
which acknowledge the receipt or payment of any consi- 
denitiou for a mortgage, — and of leases of imiiioveablo 
property from year to year or for any term exceeding one 
yeaz*, or reserving a 3 ”eariy rent (e). If the property be 
less than one hundred rupees in value, registration is 
optional (/). Under Act III of 1877, whether the re- 
gistration is compulsory or optional, the instrument 
must be presented to the Registrar for registration within 
four months from the date of execution But if owing 

to urgent necessity or unavoidable accident any document 
executed in British Itidia is not presented for registration 
till after the expiration of the four months, the Registrar, in 
cases where the delay in presentation does not exceed four 
months, may direct the document to be accepted for regis- 
inuion, on payment of a fine not exceeding ten times the 
amount of the proper registration foe (A). But a docu- 
ment purporting to have been executed by any of tlie 
parties to it out of British India, may be registered after 
the usual period, if the registering officer is satisfied that 


(/•) xVet III of 1877, sec. 17 ; and compare the provisions of see. 
50 o£ tile Transfer of Property Act, 1862, 

(/) Act in of 1877, sec. 18. 
ig) Ihiil Sec. 23. 

{h) Ihli. Sec. 24. 
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the instrument was so eiecuted^ and that it has been pre- 
sented for registration within four months after its arrival in 
British India («)• And not only must the document or- 
dinarily be presented within four months^ but (j) the persons 
executing the document, or their duly authorised agents 
or representatives, must also appear within the four months 
before the registering ofHeer. If, however, owing to urgent 
necessity or unavoidable accident, all such persons do not 
appear within the four months, the Registrar — if the delay 
does not exceed four months — may direct that on payment 
of a fee not exceeding ten times the proper registration fee, 
the document may be registered (A. 

When a registration office is closed on the last day of the 
period within which an instrument ought ordinarily to be 
presented for registration, the presentation will be deemed 
within time if made on the day on which the office re- 
opens (Z). 

A registered document operates from the time from which 
it would have commenced to operate if no registration were 
required or made, and not from the time of its regis- 
tration (m). 

All documents not testamentary, duly registered and 
relating to any property whether moveable or immoveable, 
take effect against any oral agreement or declaration 
relating to such property, unless where the agreement or 
declaration has been accompanied or followed by delivery of 
possession (w). 

Iso document, the registration of which is compulsory, 

(^) Act III of 1877, sec. 25. 

0*) Ibid, Secs. 32, 34, 

(k) Ibid, 

(Z) Ibid. Sec. 26. 

(m) Ibid. Sec. 47, and see ^antaya Mangarsaya v. Narayan, 

I L. P. 8 Bom. 182. 
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nfiFeets immoYeable property coiiprised in it, nor can it 
be received as evidence of any transaction aiFeetiog such 
property^ unless it has been duly registered (o)* 

Every imtriiment of mortgage, assignment,^ reOonvey- 
anee or relinqiiiabment, and every ' instrrfmenfi wbich 
acknowledges the receipt or payment of any 'consideration on 
account of t mortgage, assignment, reconveyance or relin- 
qiikliinentj — whether the registration of it is compulsory or^ 
optional,*— shall, if duly registered, take effect as regards 
tho properly comprised therein against every unregistered 
document relating to tho same property, and not being a 
tiecreo or order, whether such unregistered document be of 
tho same nature as the registered document or not (p)* 
And in eases where the earlier Acts were in force in the 
place and at tho time in and at which the unregistered 
document was executed, imrogistered’’ means not 
registered under such Acts, — and where executed after the 
1st of July 1871 means not registered under Act VIII of 
1871 or the present law (q)^ 

A document must ordinarily be presented for registration 
in tho ofBco of a Sub-Registrar within whose sub-district 
the wdiole or some portion of the property to which it re- 
lates is situate (?•)• 

If ail or any of the persons by whom the document 
presented for registration purports to be executed deny 
its execution, or if any such person appears to be a minor, 
an idiot or a lunatic, or if any person by whom the docu- 
ment purports to be executed is dead, and his representative 
or assign denies its execution, the registering officer must 
refuse to register the document (s). It has been held, 
sec. 49^ 

(p) lUd, Sec. 50. See see. 48. 

(q) IM(L Sec. 50. 

(r) MM, See. 28. 

(i) Bid S«o.34, 
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however^ by tlie Privy Conneil that this section is to be 
read distribufcively, and construed to mean that the registering 
oflScer must refuse to- register the document only quoad the 
l>ersons who deny the exeeution of the diced, and quoad 
such persons as appear to be under any of the disabilities 
mentioned {{)* So where at the registration of a bond exe- 
cuted on behalf of a minor by his father^ the minor was 
not represented for the purpose of registration by any 
one, it was held that the bond should not affect any im- 
moveable property comprised therein in so far as the minor 
%Tas interested in the same (m). 

If a person presenting a document for registration desires 
the appearance of any person (whether an executant or a 
witness) whose presence or testimony is necessary for tlie 
registration of the document, he can through the registering 
officer take means to enforce the appearance of such person 
(^?)• And it is usually desirable that, if there is any delay 
on the part of executants in completing the registration, 
proceedings to enforce their attendance, &o., should be taken 
promptly, as the position of the person who claims under the 
document and seeks registration is always one of great 
difficulty and risk, to say the least of it, after the four 
months have expired («?). 

The Registrar acts without authority if he registers a 
document which lias not been presented for registration 
within the period prescribed by law (a?). It is not a mere 
defect of procedure. And registration can be insisted on 
only when a document has been presented within the pre- 

{i) Muhammad Ewaz v. Bbj Lai, I. L. E. I All. 4G5 {P. C.). 

(w) Shanisar Da^ Jograj SingK I* E., E. 5 Ail. 599. 

(v) Act III of 1877, secs. 36-39. 

(«d?) See In the matter of the Eegisiration Act^ 1871, and In the 
matter of Buttoheliary BaneTgee^ 11 B. L. E. 20. 

(it') See Part IV of Act III of 1877, and Raya Raghoha Kamat v, 
Anaimrnalai Korn Bulalbliat^ 10 Bom. H. C. 98, 
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scribed time and tlie requirements of the law for tbe time 
heing in force have been complied with on the part ot the 
person seeking registratioHj so as to entitle the document to 
registnitlon (?/). But the acts and formalities which accom- 
pany and constitute the act of registration are matters of 
procedure,— and the law declares that nothing done in good 
faith piirsuatit to the Eegistratiou Acts by any registering 
officerj shall be deemed invalid merely by reason of any 
defect in his appointment or procedure ( 3 :), 

Tims where a son had admitted at the time of registra- 
tion of an instrument tluit it had been executed by his 
deceased iather, and the Registrar had recorded that the son 
had admitted the execution, but the son’s signature had 
not been endorsed on tiie iustrmnent, the Court held this to 
be a mere defect in procedure and therefore that it did not 
invalidate the registration (a). But in another case, where 
a bond, confiraung a deed of sale, whioh required to 
be registered, but had not been registered within the 
prescribed time, was presented for registration with the 
deed of sale annexed thereto, and by mistake or for sotue 
other reason the particulars to bo endorsed on a document 
admitted to registration, and the certificate showing that a 
document had been registered were endorsed on the deed 
of sale and not on the bond, the Court held that tiie bond 
was to all ialeiUs and purposes unregistered, as the }>rovisious 
of sees, 58, 59, and OU of the Registration Act had not been 

iy) Act III of 1877, st^es, 74, 7t5. And see M&nmoliinee Dossee 
£ishpii Mo?/ee Do^^.^ee, 7 W. li. 112 ; Oojul Mundid v. Herasutoullak 
Mundid^ 7 W. U. 150. 

(c) Act in of ISTT, HOC. 87, which is similar to Act XX of 1866, sec. 
88, and Act VIII of 1871, sec. 85 ; as to which see the remarks of the 
Privy Cuuiicii in Sah Mukhuti Lull Farnlay v. Sah Koondun Lall^ 15 
B. L, E. 228 ; and Muhtwmad Ewm v. Birj Lal^ I. L. R. 1 All. 465. 
6e« aliO Jkhal Begam v. Bhmi Smdur^ I. L. R. 4 AIL 884. 

(a) -Man Bhufi v. Nmnidh^ I. B,, 4 Alb 40* 
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complied with, and that this defect was not merely a 
defect of procedure^^ within the meaning of sec, 87 of the 
Act (6). 

Among other particulars which are to be endorsed by the 
Registrar upon every document admitted to registration are 
the following (c), — any payment of money or delivery of 
goods made in the presence of the registering officer in 
reference to the execution of the document, and any ad- 
mission of receipt of consideration in whole or in part made 
in his presence in reference to such execution/’ And the 
registering officer’s certificate indorsed on the document 
is admissible for the purpose of proving not only that 
the document has been duly registered but tliat the facts 
mentioned in the endorsement as to payment of 

money, acknowledgment of receipt of consideration and the 
like) occurred as therein mentioned (d). So that if the parties 
choose to avail themselves of the provisions of the law, 
they may at the same time that they register their deeds, 
secure the means of being able to give satisfactory proof of 
the consideration. But admissions of receipt of consider- 
ation are not among the particulars which the Registrar 
was directed by Act XVI of 1864, sec. 36, to endorse {e). 

Where a complete title as mortgagee was acquired, with 
possession, before the passing of Act XVI of 1864, the 
mortgage, though unregistered, was held good as against 
a subsequent mortgage or sale executed and registered 
under one of the later Acts (/). So, where A purchased 
lands in 1866 and duly registered liis bill of sale,— 
but B bad purchased the same lands in 1855 from the 

(5) MatJmm Das v. Mitchell^ I. L. E, 4 All. 206. 

(c.) Act III of 1877, sec. 58, cl. c, — which is similar to Act VIII of 
1871, sec. 58, cl. 3, and Act XX of 1866, sec. 66, cl 3. 

{d) Act III of 1877, sec. 60. 

(6) Goor Fershad v. Nmida Singh^ 1 N.W.P. (Agra) H.C. 160. 

/) Sreemutty Fyezoomissa v. Moulvie 8adutoollah^ 22 W. E. 3. 
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persons tlirongli whom A^s Tenders made title, and had 
been in possession ever since, without having registered 
his deed of sale, — and A sued for possession, the Court 
held that B was not bound to register and that his title 
was good (g). But it would be otherwise, if the first 
mortgagee or purchaser had never had possession, and the 
later purchaser or mortgagee (whose deed was registered) 
got possession, Tims where A mortgaged land in 1859 
to H, but the mortgage deed was not registered, and A 
in 1867 sold Iho same properly to G the deed of sale to 
wdioin was duly registered, and G held possession from 
the date of liis purchase, it was held that C having regis- 
tered his deed of sale and being in possession, his title 
was good as against jS who never had possession (A). So 
where the prior unregistered claimant once had possession 
blit was dispossessed bj the subsequent registered pur- 
chaser,— a suit by the former for possession, on declaration 
of the superiority of his title, was dismissed (i). And 
there are certain decisions in which the same rule has been 
laid down where both the titles arose , after the later Acts 
came into force— the prior title unregistered but accom- 
panied by possession being supported as against the subse- 
qiiciii title registered, hut not accompanied by possession (j). 

f//l h'ii'ijtf ,Hhiyh \\ Girldhim Smgh^ I B.L.Ih (a. c. j.) 14. 

(k] SmtUiumm JBIujikielmrJee v. Odkoy Chunder Bundopadliga, 
10 B. L. E. 3S0. See also Mofiizd Eossein v, Golam AmUali^ 10 

B., L. E. 381 (note). 

(t) Imtne Dossee \\ Lull Befiaree Eoldm\ 21 W. B. 421. 

ij) Namln Eo,s‘s v, Giingaram Dlmm^ 20 W.B, 287 ; Indm 
Narahi B(dx, Fool uianl Beimh, but cited by Fkld^ J., 

ill Dimnnih Ghomi v. Auhxck Moni Dahee, L L. B.. 7 Calc. 75B, (c f. p, 
7S1.) See ako Seimn SkeUck v. Baidonaih Ghatak^ 3 B. L* IL (a, c. j.) 
312 ; Nursing Parkaei v. Mmsamat Bewahi 5B. L. R. (append. 86) ; 
but these cases proceeded upon sec. 48, and not upon sec. 60 of Act XX 
of 186S as noticed by Garth^ C.J., in' Fuzludeen Khan v, Fakir 
Mukmiei Mkan^ L b. E. 6 Calc. 336 p. 341), 
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In the latest of these (k) decided by Field and Primep^ 
JJ., it was held, after an elaborate judgment by Field^ J., 
in which all the previous cases were considered, that one 
who is in possession of property under an unregistered 
deed of sale, the registration of which is not compulsory, 
has a superior title under sec. 50 of Act IH of 1877 
(7) to one who sets up a registered conveyance of a later 
date, the second purchaser presumably having notice of the 
title of the first purchaser from the fact of possession having 
been given. Field, was further inclined to support the 
view that delivery of possession of the property sold is under 
the Hindu law essential to complete the title of the vendee. 

But this case has been recently overruled by the majority 
of a Full Bench of the Calcutta High Court, Prinsepy J., 
alone dissenting {m). The judgment of the Full Bench, which 
was delivered by Pontifex, J., contains the following very 
decided expression of opinion : We are of opinion that the 
fact of the vendor having given possession to the first and 
unregistered purchaser, even if such possession continued 
to the date of the second conveyance, does not necessarily 
prevent the operation of that part of sec. 50 of the 
Registration Act, which enacts broadly that a registered 
document shall ^ take effect as regards the property therein 
comprised against every unregistered document relating 
to the same property;’ and that the only casein which 
the title of the prior unregistered purcliaser can prevail 
against the subsequent registered purchaser for value is 

(Jc) Dinonath Ghose v. Auluch Moni Daheet I. L. E. 7 Calc. 753. 

Q) Query . — Was Act III of 1877 applicable to this case ? According 
to the facts as stated in Fields J.’s judgment, all the deeds were executed 
before that Act came into force ; so unless sec. 50 of the Act be held 
to be restrospective (as to which see infra p. 194) it is difficult to 
understand the application of the Act. 

{m) Navaiiv Chunder CkuckerhiiUy y. Pataram Boy^ I. L. B. 8 
Calc. 607. 
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when the latter takes with notice of the title of the former 
(n). We think that the observations of Lord Cairns in the 
( Intel}" reported) case of the Agra Bank^ Lhnited^ v. Bai^ry {o) 
are applicable to cases under see. 50 of the Indian Tiegistration 
Act* We are further of opinion that delivery of possession is 
not, under the Hindu law, essential to complete the title of 
a purchaser for value’^ (p). 

By this decision the Full Bench affirmed a previous 
case {q) in which Gartli^ C.J., and Poniifex^ J., had given 
a like ruling under the very similar provisions of see. 50 
of Act VIII of 1871. In that case, however, the com-* 
petition ivas between optionally registerable documents 
being the only competition possible previous to the Act of 
1877 (r), whilst in the Full Bench case the competition wms 
between a compulsorily registered and an optionally regis- 
trable document, a competition which Act III of 1877 first 
permitted {$), ■ 

(?0 As to this point, however, see the recent case of Bama- 
mniari Bam v. Kmhm Chandra Dkur, I. L, E. 10 Calc. 424, in 
%viueh Fields J., cliaracteri/ies this portion of the Full Bench’s decision 
as m obiter dleium-, and declares that the point can scarcely be 
said to have been settleil by the decisions of the Court, 

<o) L. II 7 IL L. 135 (ef. pp, 157, 158). 

(ji) A different rule, liowever, prevails in the case of giffs. See 
Dagai Bahee v, 'Moihira F"atk Chaff opadliya, L L, K. 9 Gale. 854 ; and 
compare Vasuder Bhat v. Karain Bajl Bamlc^ L L. R, 7 Bom. 131, 

(f/) Fu::Judeen Khan v. Fakir Mahomed Khan^ I, L. E, 5 Calc. 336. 
(r) See Oijhru Sl^di v. Ahlahki Kooer^ I.L. E, 4, Calc. 536 ; Bhola 
JSaik V. Da.hh'o^ 1. L. R. 2 AH. 198 ; Lakdimandas Sarupchand v. Basrat^ 
I. L, II. 0 Boul 168, (F.B.) (ef, p. 190); Biipchanti Barjdusa v* 
Darlatrar 1 dhalrar^ I. Ij. R. 6 Bom. 495 ; V enhayya v. Kotayya^ 
I. L. E. 6 Mad. 153; but see Muthannay, 6 Mad. 174, 

in which the opinion of the Court on this point appeared to be contra, 
{$) Shih Chandra Ohakravard v. Johohux, I. L. R. 7 Calc, 
570 ; Lachman Bern v. Bip Ckmd, I. L. E, 2. AIL 851 (F.B.) ; 
AUml Sahim v. man Bihi, T. L. B. 'SAIL 593 ; Nallappm 
Cmndm w Ibmm SaUh, LL. E. 5 Math 73. \Kmmav v, MbU, h L. E. 
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The opinion of the Madras High Court on this question 
of possession does nob differ from that expressed by the 
Calcutta Full Bench. It has been held by that Court botli 
under the Act of 1871 (t) and that of 1877 (ti) that a prior 
unregistered documen t, of which the registration is optional is, 
even though accompanied with delivery of possession of the 
land affected thereby, liable to be defeated by a subse- 
quent registered document, The Madras High Court has, 
however, gone further than the Calcutta Court, inasmuch as 
it has held that the doctrine of notice does not apply at all 
to cases falling under see. 50 of the Registration Act. 

Thus in a case in which it was found that the subsequent 
registered purchasers had bought with full knowledge of the 
piainriff^s prior unregistered mortgage, the Court held 
that the effect of sec. 50 of Act III of 1877 was not 
modified by this fact (u). Referring to the Calcutta case of 
Fuzlndeen Khan V. Fakir Mahomed Khan the High Court 
said : The Appellate Court held that the first sale was, 
according to the intention of the Legislature, subject to the 
risk of the title of the vendee being displaced by a sub- 
sequent innocent purchaser without notice, whose con- 
versance was duly registered. We agree in this view except 
that, we think, the effect of registration is altogether 
independent of notice* In the case just referred to, the 
question of the effect of notice did not arise, and therefore 
the case is hardly an authority upon the point. 

Tiie earliest law on the subject in this Presidency is Re- 
gulation XVII of 1802. By clause 3 of section 6 of that 

5 Bom. 443 ; IchharamKalidasyf. Gomndram BliowanislianJcar^ I. L. K, 
5 Bom. 653. 

(t) Bimaraz v. Papaya^ I. L. R. 3 Mad. 46. 

(zt) Kondapja v. Ouruvappa^ T. L. R, 5 Mad. 139. 

(t?) Nallappa Goundan v. Ibram Sahib^ I. L. R. 5 Mad. 73. See also 
Mondayya v Gurutiappa, I,,L. R. 6 Mad. 139. 

(w) I. L. R. 5 Calc. 836. 
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Regulation it was provided iliat, where there was notice by 
a subsequent purchaser of a prior unregistered deed, the 
registration of his own subsequent deed would not in- 
validate the prior deed, though it would without notice. 
Act XIX of 1843 did away with the doctrine of notice 
which has never since been expressly revived* There is 
nothing about notice to be found in the Acts of 1864, 
1806, 1871 or 1873 (1877?). Have we any right to import 
this doctrine? Were we to do so, notice, it cannot be 
diuibted, would be set up in almost every case, and the 
Act would be rendered to a great extent inoperative. 

The plain words of the Act are — ^ shall if duly registered 
take cfiect, as regards the property comprised therein, against 
every unregistered document relating to the same property/ 
&c. The words are used without any qualification, and, 
we think, we should not be giving effect to the Act if 
we treated the circumstance of second, third and fourth 
defendants having notice (as is found) of plaintiff un- 
registered document as one which bars the operation of 
sec. 50 of the Eegistration Act/' , 

And in a more recent case it was held by the same Court 
that a registered purchaser of land who had bought in 1878 
with full notice of an unregistered hypothecation deed of 1872, 
of which the registration was optional, was entitled to hold 
the laud free of such encumbrauce, and the fact tiujt sub- 
sequent to the execution of the registered sale deed, a decree 
was ubtiiiued upon the hypothecation deed, declaring the land 
liable to be sold in default of payment of the amount of the 
decree, did not affect the title of the registered purchaser (a?). 

In Bombay there do not appear to.be any reported eases 
in which the question, whether an unregistered document 
accompanied by possession is good as against a subsequent 
registered one, has been expressly decided under the Acts of 


(x) Muiar v. L h. It 0 Mad, 88* 
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1871 or 1877. Bat there are cases both under the old law 

(y) and under the later law as contained in Act XX of 1866 

(z) in which this question has been considered and effect ^ 
given to the prior unregistered document. And the views ex- 
pressed by the Court in certain recent cases (a) would seem 
to indicate that a like ruling would be given under the later 
Acts. In those cases it has been held that the general rule 
in the Presidency of Bombay is tbat^ among Hindus and 
Mahomedans, possession is necessary in order to perfect a 
transfer of immoveable property by mortgage or deed of 
sale as against subsequent incumbrancers or purchasers for 
value without notice {b) ; that the main ground of this rule 
is that possession is notice to all subsequent intending in- 
cumbrancers or purchasers of the title of the party in pos- 
session, but that registration amounts to notice, and therefore 
atones for the absence of, and is a sufficient substitu- 
tion for, possession in the validation of title where tlie 
instrument earlier in date has been registered prior to 
the execution of the second insUmment (c). From these 
principles it would seem probable that an unregistered 
mortgage would, if accompanied by possession, be held 
to be good, even under the Acts of 1871 and 1877, 
as against a subsequent registered mortgage, on the 

( 2 /) Balaram Nemchmid v. Appa valad Dulu^ 9 Bom. H.C. 121. 

‘ («) Manmal mlad Suraimal v. JDashrath valad JSfamyan^ 9 Born, 
H.C. 147. 

{a) Lalcshma^idas Sampcliand v. JDasratjl, L. R, 6 Bom. 168; 
Bohhagchard GulabcJiand v. BhaicTiand^ I. L. R. 6 Bom. 193 (F.B.). 
See also Lalubliai SureJiand v. Bai Amrit, I. L. R. 2 Bom. 299. See 
also pp. 6 and 7 supra where these cases are referred to. 

(b) For the view of the Court as to the effect of notice even when 
the competition is between a prior unregistered and a subsequent re- 
gistered document, see SMvram v. Gem^ I. L. R. 6 Bom. 616. 

( 0 ) As to this point see Hasha v. Bagho Ambo Gondkali, I. L. E. 6 
Born. 165 ; Radliahai v. Shamrav Vinapah, I. L. R. 8 Bom. 168 (ef. p. 72). 
But SGQ, Fasudev Narayan Da/i I. L. R, 7 Bom. 131. 
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^rouiul, that the subsequent mortgagee had at the 
time of taking his mortgage notice of the prior 
mortgage through tlie fact of the possession by the prior 

mortiiiiirea. 

But the principle that possession or registration is 
necessary to validate a mortgage in the Deccan or else- 
where ill the Fresitleney of Bombay, except Gajerat^^ (where 
San mortgages (d) or mortgages without possession are judi- 
eially recognized) does not apply in the case of a purchaser 
at a judicial sale. The purchaser of the right, title and 
iiitcrest of a jiidgnieiit-debtor at a Court sale takes 
only that wlaeh the judgment-debtor could honestly dispose 
of, and as a mortgage without possession would bind the 
mortgagor himself, the judgment-debtor could honestly 
sell only subject to the mortgage (e). 

Further it would seem that the provisions of sec, 50’ of the 
Registration Act apply only where two documents are anta- 
gonistic, but not where effect can be given to each without 
infi ingement of the other. So if A mortgages to B and after- 
wards 0 purchases at a Court sale the then existing right, title 
and interest of Cbuys merely the equity of redemption. 
Registration tlierefore cannot help him, for on the very face 
of his certificate of sale the property comprised therein is 
not the property {.jreviously mortgaged to B, but only the 
residue of .I’a' estate after such mortgage (/). 

(d) A plea of piireliuse for valuable consideration and without 
n.,»uee does not avail to defeat a prior saH-mortgage of the same 
property. jS'aran Purshoiam Dolatvam yircliand^ I. L, li. 6 Bom. 
has (F.Th). See also Sohkagcliand Gulakchand v. Bhaklamd, 
I. R K. d Bom. I<33 (cf. p, 201) (F.B.). 

(e) Sobkagehand Gxdabchand v. Bhukhand^ I. L. R. 6 Bom. 193 
(F.B.); Bapuji Baled v. Batyahhamabai^ I. L. R. 6 Bom, 490. 

(/) See the remarks of Mdmlt^ J., in Sdbkagchand Quiabchand v. 
BMckafd, L h. R. 6 Bom 193 (cf.'p. 208), See alao LaMmkkand 
V, Emtur^ I Boca, E.O, 00. ■ ' ■ . - 
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There has also been some discussion on the question, 
whether sec. 50 of the Registration Act of 1877 is re- 
trospective, or in other words, whether it gives all registered 
documents of the kinds mentionerl in clauses (a), (b), (c) and 
(d) and (a) and (b) of secs. 17 and 18 of that Act, no matter 
when executed, precedence over all unregistered documents 
as defined in the explanation to the section. Though there 
are some decisions which may be quoted in support of a dif- 
ferent view (g) the better opinion would appear to be tliat 
the section is not retrospective (A). As said by Westropp^ 
C. J., in the case of lehharam Kalidas v. Govindram Bhowan- 
ishankar (i), This construction of sec. 50 is in unison 
with what we believe to be one of the safest rules for the 
interpretation of statutes, viz.^ that the Legislature, while 
possessing the power to divest existing rights, is not to be 
understood as intending to exercise that power retrospectively 
to any greater extent than the express terms of, or necessary 
implication from, its language, requires,’^ 


ig) Bam Baran Bai v. Murli Pandey^ I.L. R. 3 All. 505 ; Bn 
Bam V. Bhagiraih Lal,l. L. E 4 All. 227 (F.B.), (cf. the judgment of 
Stuart^ C.J.) ; Sahih-ullah v. NaJcclied Rai^ I. L. R. 5 All. 447 (F.B.) 
(cf. p. 451) ; Bori Lai v. Umed Singh, I. L. R. 6 All. 164 (per Stuart, 
C.J); Muihamia v. Alibeg, I. L. R. 6 Mad. 174; Baju Balu y* 
Brishimrav Bamchandra, I, L. R. 2 Bom. 273. It is to be observed, 
however, that this latter was a case under sec. 49 and not sec. 50 of the 
Act. Compare also Oghra Singh v. Ahlahhi Kooer, I, L. R. 4 Calc. 536, 
which seems to assume that it was only sec. 6 of Act I of 1868 which 
prevented see. 50 of Act III of 1877 being applicable to the case. 

(h) Sn Bam v. Bhagirath Lai, I. L. R. 4 AIL 227 (F.B.) ; l)oH 
Lai V. Umed Singh, 1. L. B. 6 All. 164, (per Straight, J., following the 
Full Bench decision) ; Kanithar v. JosU, I, L. R. 5 Bom. 443; 
lehharam Kalidas v. Govindram Bhoioanishanlcar,!, L. R. 5 Bom. 
653 ; Laksmandas Sarupchand v. Basrat, I. L. R. 6 Bom. 168 (F.B.) 
(192) ; Rupchand Dagdusa v. Bavlatrav Vithalrav, I. L. R. G 
Bom. 495. 
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Where a doeumeat is executed bj a person on behalf of 
liiinself and of another whose agent he professes to he^ it is 
sufficient if the person actually executing appear before the 
registering officer. The appearance of the other> for whom 
he executed^ ia not necessary ( 7 *)* The person actually exe- 
cuting the deed^ or Im represen tali¥e, assign^ or agent duly 
aiiilioriaedy must appear before the Begistrar. W'hen a man 
executes a docuinent as agent for another, he or Ms repre- 
eantatlve,,. must appear before the Eegistrar ; and it is 
not necessary that the person by whose agent the document 
purports to have been executed, or the representative of 
sueli person, should appear (k). 

All unregistered bond, though immoveable propertj^ be 
made by the terms of it a collateral security, is admissible 
ill evidence in a suit to enforce the personal liability of the 
party who executed it. It has been so held both under Act 
XX of 186G and the later Acts. Section 49 of the former 
Act (1) declared that instrument required by sec. 17 
to be registered shall be received in evidence in any civil 
proceeding in any Court, or shall affect any property com- 
prised therein’^ unless registered. Under that Act it was 
held by a Full Bench of the Calcutta High Court that all 
that was forbidden was the reception of the document in 
cviJeuee as a document alFecting an interest in land” (m). 
And the same view was taken by the High Courts of the 


(J) Blssendoj/al \\ Sehhiepfery 22 W, R. 68. 

(I”) Ham Chfnuler FetiUoner^ In the mmtter oA 16 W. B. 

180 . 

{!) The language of see. 13 of Act XVI of 1864 -was not 
iLxplieit an the language of this Act, but its efEect was not less 
prejfidicial to the person claiuiing imdei* the ioiStrumcnt. See Varadav, 
XrkkmmmI, L L. R. 6 Mad. U7. 

(m) Zmhmipui Sing Bagw v. Mirm Mhmrai All, 4 B. I*. B. 

(F.Bdia ' 
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N. W. E, Madras, and Bombay (n). The language of sec. 
49 of Acts VIII of 1871 and III of 1877 is the same.- 
They enact that No document required by sec. 17 to be 
registered shall affect any immoveable property comprised 
therein^ or be received as evidence of any trans- 
action affecting such property unless it has been 

registered.'’^ A. Eiill Bench of the Calcutta High Court 
lias recently applied the same method of construction to these 
sections as was applied to the corresponding sections of the 
earlier Act, and held that the words shall be received as 
evidence of any transaction affecting such property” mean, 
shall be received as evidence of any transaction so far as 
affects such propei^, that is land (o). 

And the rule laid down by the Full Bench has lately been 
applied by a Division Bench of the same Court to a case in 
which it was held that the purchaser of a mortgage decree, 
whose title, so far as it related to the mortgage lieu on 
the property, was defective owing to want of registration 
of the deed by which his vendor purchased the decree 
from the original decree-hoi ler, had acquired only a money 
decree entitling him to recover the amount of the decree 
without any hypothecation of any particular pro])erty (p). 

. In the case above referred to, the Full Bench further 
declared that the view which they took of the section 
rendered it unnecessary for them to consider the question dis- 

(n) Beeta 'Kulwar y. Jngur Nath Pershad, 4 N. W, P. (Agra), H.C. 
370 ; Vellai^a Padyachi/ v. MoortJiy Padyacliy^ 4 Mad. H. 0. 174 ; 
Tuharam Vithoji y. Khandoji Malkarji^ 6 Bom. H.C. (o.c.j.) 134 ; 
Sangappa Un Ningappa v. Basappa bin Parappa, 7 Bom. H.C. 
(a.c.j.) 1. 

{^>) Ulfattmnissa v. Eosain Khan^ I. L. R. 9 Calc. 520 (F,B.). 
Compare also Stri Seshathri Ayyengar v. Sankara Ayen, 7 Mad. H.O. 
296; Gudurl Jagan}iadha77iY. Bap'aka Ea7nan}ia,7Uad. H.C. 348; 
Kattammi Jagappa v. Fadalti.Lachappg, I L, R 5 Mad. 119. 

(j?) Koob Ball Qhoicdhry v. Nittyamnd Binglij I. L. R. 9. Calc. 889. 
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cussed in some of the cases, whether a document of this kind 
embodied oiilj a single transaction or may properly be said 
to contain two (g'). In the eases referred to by the Full 
Bench it was held that an unregistered bond must be 
divisible in its nature, and contain a personal covenent for 
payment of the money in addition to a mortgage of the 
property, before it can be received in evidence in support 
of a claim to enforce the money-obligation {r). Where, 
therefore, the document was in its terms indivisible and 
disclosed one transaction only, it was held that the docu- 
ment, being unregistered, was inadmissible in evidence to 
prove the money debt (s). So, again, ^vliere the suit was 
one for damages for breach of a contract of lease to surrender, 
certain lands to the plaintiff for cultivation, and the measure 
of damages had to be estimated according to the amount of 
land that the defendant had failed to deliver up, the Court 
held that before the question could he opened up, the contract 
itself must be established, and as this was in the nature of a 
lease and recorded a transaction affecting immoveable 
property for a term exceeding one year, its non-registration 
was fatal to its productioa. In short it was impossible 
to separate the leasing of the land from the defendant's 
personal liability for damages, or to hold that the contract 
was other than one and indivisible (t), 

> A document which is a receipt for a portion of the con* 
sideration money for the sale of immoveable property, must 
be registered, — and if not registered it cannot be received in 


te) TJJfatumissa v. Hosain Khan, I. L. E. 9 Calc. 520. 

(?*) Krishto Lall GJiose v. BonomaUe Roy, I, L. B. 5 Calc. 611 ; 
In the matter of the petition of Skeo Dial v. Frag Dat Misr, I. L. R, 
3 All 229 (F.B.) ; Lachman Singh v. Kesri, 1. L. R. 4 All. 3, 

(s) Mattongeney Dossee Y, Bammrain SadMan, I. L. E. 4 Calc, 83, 
(0 Martin v. "Sheo Ram L .4 All 232. ~ - 
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evidence (ii). And the law was the same under Act XX of 

1866 (tj). 

It was held in one case by a Division Bench of the High 
Court at Allahabad that a receipt for sums exceeding Rs* 
100 in amount paid in part liquidation of a bond hjpothe* 
eating immoveable property must be registered under Act 
VIII of 1871 (which for the purposes of this question m 
identical with Act III of 1877) in order to render it admis- 
sible as evidence under sec. 49 of that Act (id). But this 
ruling has been dissented from by the High Court at Bombay 
as also by that at Madras (y). lu delivering the judg- 
ment of the Court in the case of Shidlmgapa v. Chefihasapa (z) 
S(^rgent^ Officiating Chief Justice, made the following obser- 
vations : It was contended before us that the exhibits were 

inadmissible, as being documents requiring to be registered 
under both clauses (b) and (o> of sec. 17 of the Act of 
1877. With respect to clause (b) we think it would be 
impossible, without straining language, to say that the sum 
paid on account of a mortgage debt is the consideratioB for 
tlie limitation or extinction of so much of the interest in the 
land created by the mortgage bond. The use of the tech- 
nical term ^consideration’ implies that the person him- 


{u) Acts of 1871 and 1877^ sec. 17. See also SreemtJi Churn 
Boor V. Filhanio Dey, 22 W. R. 309 ; Valaji Isaji v. Thomas, I. L. R* 
1 Bom, 190 ; Waman Bamchmidra v. Dliondiba Krislinaji, I. L. R. 4 
Bom. 126 (cl p. 137) ; Eamasami v. Eamasami, I. L. R, 5 Mad. 115, 
(v) Sec- 17 ; Futteh Chund Sahoo v. Zeelumher Singh Doss, 14 
Moore’s I. A. 129. 

{w) Dalip Singh v. Durga JPrasad, I. L. B. 1 AIL 442. 

(x) Shidlmgapa v. Chenhasapa, I. L. E. 4 Bom. 235. See also 
Amiapa v, Qanpatl, I, L. R, 5 Bom. 18L 
(?/) Yenhayyar v. Yenhatasulhayyar, I. L. B. 3 Mad. 63. See also 
the judgment of Inms, J., in the case of Venlcatamma Nails v. Chinna- 
tkamhl Eeddi, 7 Mad. H.C. 1, 

L L. E. 4 Bom. 235 (cf. p. 337). 


INSTRUMENTS Ot MORTGAGE. 199 

self to wliom tlie money is paid limits or extinguishes his 
interest in the land in consideratiou of such payment, where- 
as such limitation or extinction, (if there can be said to be 
any) as results from the payment on account of the mortgage 
debt is the legal consequence of such payment^ and not the act 
of the mortgagee. It was said, however, that, at any rate, 
a receipt operates to limit the mortgagee's interest in the land, 
as contemplated by clause (b). Undoubtedly the pajmient 
reduces the sum due at the time on the mortgage, and thus 
modifies the account between the mortgagor and mortgagee ; 
but it does not operate to limit or confine within narrower 
limits the right or interest of the mortgagee in the land 
which is simply to have the payment of the principal and 
interest secured on the mortgaged premises by some one or 
other of the remedies available for tliat purpose.’^ 

And the remarks of Innes, J., in the ease of Yeiikatarama 
Naik V. Ghinnathamii Reddi (a) quoted by him in his Judg- 
ment in Venkayyar v. Venkatasubhayyar (b) are to the same 
effect. The instrument is, as it seems to me, nothing more 
than an acknowledgment of the payment of a debt and of 
the fact of certain legal incidents attaching by the act 
of payment, which does not operate as a consideration 

for anything to be done by the person receiving it 

The clause appears to me to apply to instruments of ac- 
knowledgment of payment made on account of some such 
act of the party receiving payment, as is necessary to effect 
the change desired in the rights of the respective parties ; 
as an instrument acknowledging repayment of the amount 
due on a mortgage in which the legal estate having been 
conveyed a reconveyance becomes necessary ; or an instru- 
ment acknowledging the payment of a sum of money on 
account of the extinction of a right of easement, in which 
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some act of the party receiving* the money is necessary to 
effect the extinction of the right residing in him. When 
no act of the party receiving the payment is necsssary to 
effect the change of rights aimed at, tlie payment, I 
conceive, does not properly come within the term ^con- 
sideration.'’ 

So in a previous case (<?), where the'raortgage deed contain- 
ed an acknowledgment by the mortgagor that he had received 
Rs. 18,000 (the consideration for the mortgage), and the 
mortgagee, simultaneously with the execution of the mort- 
gage deed, gave the mortgagor a receipt acknowledging 
repayment of Rs. 7,000, part of the Rs. 18,000, — it was 
held by the High Court at Calcutta that the receipt for tlie 
payment of Rs. 7,000 did not require registration, and that 
it did not fiill under either danse 2 or clause 3 of sec. 17 
of Act XX of 1866, although it in fact reduced the charge 
on the land considerably. 

A receipt for a payment in respect of a mortgage debt 
is, however, apparently only admissible in evidence without 
registration when it is tendered for the mere purpose 
of proving the fact of the payment. If it is offered for 
tlie purpose of showing that the mortgage-lien has been 
extinguished, it would seem to require registration inasmuch 
as it then falls under el. 2 of sec. 17 of the Act of 1866, 
or the similar provision in the Acts of 1871 and 1877, 
being an instrument which purports or operates to extin- 
guish a right, title or interest to or in immoveable property. 

In consideration of a certain sura paid to the lessor, a 
raoiirnssee pottah was granted, subject to a condition that 
if the amount were repaid by a day named, the lessee would 
surrender the lease and put the lessor in possession again. 
A question having subsequently arisen as to whether tlie 
lessor had repaid the money and been restored to possession, 


(cj Shik/i v, Mahomed 20 W. E 334. 
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lie pleaded iliat lie Lad repaid if; and that tliereiipon the 
lessee gave him a receipt and executed an islifanama or 
instrument of surrenderj— surrendering the property to him 
again. This was not regist^^^ It was on 

that ground held to be inadmissible in evidence^ the Court 
being of opinion that it was an instrument which purported 
or operated to extinguish and further to acknowledge 
the extinguishment of an intei*est to or in immoveable 
property (rZ), 

So again where a document, purporting to have been 
passed a mortgagee to his mortgagor and reciting the 
demand of the former for repayment of his mortgage money? 
and the compliance with that demand by the latter by means 
of a fresh loan upon a second mortgage of the same pro- 
perty, and I’eciting also the fact of the delivery of pos- 
session of the property by the original to the second mort- 
gagee, and purporting in conclusion to contain a declaration 
by the original mortgagee that nothing remained due to him 
in respect of his mortgage, was offered in evidence for the 
purpose of showing that the original mortgage lien had 
become extinguished, the Bombay High Court lield that the 
document was one which under clauses 2 and 3 of sec. 17 of 
Act XX of 1866, ought to have been registered, and, not 
being so, was inadmissible in evidence (e). In so far as 
this last case decided that the document there in question 
ought to have been registered under cl. S of sec. 17, it 
seems doubtful whether it can be supported if the explana- 
tion of the term consideration’'^ as used in the corresponding 
clause of sec. 17 of Act III of 1877, given by Sargent^ C.J., 

{d) Bhyruh Chunder Dass v. Kalee Chunder Chuckerlutty, 16 
W. B. 56. 

(e) MaJiadaji v. Vyanlcaji Govind, I. L. B. 1 Bom. 197. See also 
Basaim w KalJcapa, I. L. B. 2 Bom. 489 ; JRamapa v. Umanna^ I. L. B. 
7 Bom. 123 ; and Faht v. Khotu, I. L. B. 4 Bom, 590, in which case, 
however, the document did not relate to a mortgage debt. 

A 2 
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andJn« 55 jJ., in tlie two cases above quoted, be accept- 
ed. Thougbj however^ a receipt inay bo inadmissible for 
want of registration, the payments to which the receipt 
relatesj may, it has been held, be proved^ under illustration 
(e)j sec. 91 of the Indian Evidence Act, by oral evi- 
dence (/}. 

In a suit instituted after Act VIII of 1871 came into 
force^ and which came before the Calcutta Court exercising 
its original jurisdiction, it appeared that the defendant on 
the 29lh of March 1871, in Calcutta, deposited with the 
plaintiiBf the title-deeds of certain immoveable property in 
Calcutta as security for the repayment of Rs. 1,200 lent to 
him by tbe plaintiff at the time the deposit was made. 
Some hours afterwards, the defendant, by way of further 
security, gave the plaintiff a promissory note for the amount 
of the loan and endorsed on it the following memorandum, 
— For the repayment of Rs. 1,200 and the interest due 
thereon of the within note of hand, I hereby deposit witli 
the plaintiff as a collateral security by way of equitable 
mortgage, title-deeds of my property, The Court held 

that there was a good equitable mortgage though this memo- 
randum was not registered, — because the equitable mort- 
gage was complete without the memorandum, which was 
not a writing which the parties had made as tbe evidence 
of their contract but only a writing which was evidence of 
the fact from which the contract was to be inferred {g). 
But this case turned entirely on the special facts proved, 

on the fact that there was a good equitable mortgage on 
the money being advanced and the title-deeds deposited, quile 

if) Balip Singh v. Durga Prasad, I, L, R. 1 AU. 4X2 ; Waman 
Eamchandra y. Dhondtba KruJmaji, L L. R. 4 Bom. 126 (cf. p., 137) ; 
Mainapa v. Umanna, I. L. R. 7 Bom. 123 ; but see tlio remarks of 
Muthtsami Ayym\ J., on the first of these case in Yenlcaijgar v. Yenlca- 
iasiihhapyar, I. L. R. 3 Mad. 63 (cf. p. 56). 

ig) Kiulimiath DuU v. Sham Loll KhtUry, 11 B. B, R, 405. 
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independently of any subsequent writing. And^ as a rule, 
there can be no doubt that, save under very exceptional 
circumstances, an equitable mortgage (if of the value of 
Ks. 100 or upwards) should invariably be registered. 

Where the title-deeds were sent to the plaintiff accom- 
panied by a letter from the defendant stating that they 
were handed over ^^as a coHateral security for the 
Es. 20,000 which fall due this day/^— and the letter was 
not registered, — it was held that remstration was neeesr 
sary, Phear^ J., said : I cannot separate these letters 
from the transaetioii of the deposit of the title deeds. It 
explains why the deeds are deposited and states that the 
deposit is made as a collateral security for Es. 20,000. 
This is not a ease in which the charge on land is implied 
from the deposit of the deeds themselves ; neither is it a 
case where the charge or equitable mortgage is made ex- 
pressly by parol” (^). This case was one falling under 
Act XX of 1866,— wdiich, however, in no respect differs, as to 
this matter, from the more recent acts, 

• Again, in a case (A) which came before the Bombay 
High Court in its original jimsdiction, an equitable 
mortgagee by deposit of title deeds executed an assign- 
ment of all his property and of all debts due to him and all 
the securities therefor, to the plaintiffs. Some days after the 
execution of the assignment, the title deeds, which had been 
deposited with the mortgagee, were handed to the plaintiff 
in accordance with the terms of an agreement to that 
effect contained in the assignment. The deed of assign- 
ment was not registered. To a suit by the plaintiff, as 
the assignee of the equitable mortgage, for foreclosure, 
it was objected that the deed of assignment, not being 
registered, could not be received as evidence of the assign- 
ed) Dwarlcanath MUter v. 8. Jf. Samt Kumari Dasl, 7 BvL.R. 55. 
(i) Gannett Panchrang v. Aclarji Paduhitaij I. L. 11, 3 Bom 812. 
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mentj and tliat the parties to the document having adopted 
that mode of evidencing tlie transaction, no other evidence 
could, under sec. 91 of the Evidence Act (Act I of 1872), 
he given (j). It was contended on behalf of the plain* 
tiff that this section did not apply to tlie present case, 
because the transfer of the equitable mortgage was 
effected independently of the document, and that being 
so the document created no interest in land, and therefore 
need not be registered ; and the Calcutta case of 
Kedarnath Dutt v. Sliamloll Khettry {k) (above referied to) 
was relied on as establishing that proposition. It was held 
by Sargent, J., ( a decision which was upheld by a 
Divisional Bench on appeal) that there was no doubt that 
this deed of assignment was the mode which the parties 
selected to evidence their contract ; that though the 
deeds were afterwards delivered, yet, coming after the 
execution of the assignment, such delivery was merely 
a delivery in pursuance of the terms contained in the 
documents, and that tlie present was, therefore, quite dif** 
ferent to the Calcutta case. That under these circum- 
stances therefore it was quite impossible to hold that 
sec. 91 of the Indian Evidence Act did not preclude 
any other evidence of the assignment being given than 
the document itself, and that this being unregistered 
was inadmissible, and the plaintiff, therefore, must fail to 
prove his title to sue as assignee of the equitable mortgage. 

In another case the question was whether a certain memo- 
randum was admissible without registration. It referred to 

{j) As to the point that, when a deed compulsorily registrable 
is unregistered, oral evidence is inadmissible in the place of the deed, 
see Shehli Ibrahim mlad Shehk Ladli Miya v, Parvata valad Ilari, 
8 Bom, H.O. (a. c. j.) 163 ; Samhhuhhai Karsandas v. SMvIaldas 
Sadashivdas Pesai^ I. L. H. 4 Bom. 89 ; and Somu Gurulcical v, 
Ranfjammcd^ 7 Iliad, H.C, 13., 

(/r) 11 B. L. lb, 405. 
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a promissory note for Rs. 20,000, and said, “for the above 
promissory note, the grant of the dockyard and ofBce to ba 
de})osited in three days and a proper agreement made out. 
The time of credit to be one year or eighteen months.’* 
The Court held that this was not an actual mortgage of 
the dockyard or oiEce, nor did it amount to a conveyance : 
that it was merely an agreement (of which specific per- 
formance might be enforced) to deposit the deeds and to 
execute a proper agreement : and that it was not a docu- 
ment purporting to create any right, title or interest 
whether vested or contingent in immoveable property, with* 
in the meaning of cl. 2, see. 17^ Act XX of 1866 (1), 

So where a person borrowing money gave the lender 
an ikrar, by wliicli he agreed to execute a conveyance of 
certain lands, — it was held that the document (which was 
executed when Act XIV of 1864 was in force) was one the 
registration of which was optional, and that it was admis- 
sible in evidence in a suit for specific performance of the 
agreement to convey (m). And an agreement for a lease, 
in which it was agreed that on a deed being prepared 
by an attorney the parties would execute it, was, in a suit 
for specific performance of the agreement to execute a 
lease, held not to require registration (u). 

The defendant had given the plaintiffs a writing dated 
the 28th April 1874, stipulating that the deed of sale 
of the defendant’s bungalow to the plaintiffs for Es. 
4,300, which was to have been made that day, owing to 
certain circumstances therein mentioned, should be made 
and delivered by the defendant to the plaintiffs twenty 
days thereafter; acknowledging the receipt by the defen- 
dant from the plaintiffs of Rs. 100 as earnest money 

(l) Currie v. 8* F. Mutu Ramen Chetty^ 3 3. L. B. 120. 

(m) A^gur Ali Sliikdar v. Motlwora Nath Ghose, 15 W. E. 354. 

(w) Bhairabmih Eheitvi .v. Kishori Mohan Shaw, 3 B. L. E* 

(append.) 1* 
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for tlie piH^cliase of the bungalow^ and concluding with 
certain penalties in tbe event of a default by either party. 
In a suit of the nature of a suit for specific performance 
brought by the plaintiffs to compel the defendant to execute 
the deed of sale to the plaintiffs as promised in the 
writing of the 28th April 1874, the Bombay High Court 
held that the writing required registration under Act VIII 
of 1871, sec. 17, not merely under clause (3) of that section 
as it distinctly acknowledged the receipt of Rs. 100 as 
part of the consideration for sale of the house to the 
plaintiffs, but also under danse (2) as it operated to 
create an interest in the house of the value of Es. 100 
‘and up\vards. The very foundation of a claim, like 
that of the plaintiffs for specific performance, is that 
the contract between the parties did presently operate as a 
sale of the property. If it did so operate, the contract re- 
^qnired registration. If it did not so operate, the plaintiffs 
had no case (o). But in a later case in which the plaintiffs 
sued for specific performance of an agreement in writing 
which acknowledged the receipt of Es. 100 as earnest, 
and provided that the remainder of the purchase money 
(Rs. 1,800); should be paid one month from the date of the 
agreement when the deed of conveyanee of the property 
should be executed, it was held by Westy J,; that tbe agree- 
ment, although unregistered, was admissible in evi« 
deuce under clause (h) of sec. 17 of Act III of 1877* 
Being unregistered it could not create or assign the interest 
intended by the parties to be transferred, and being thus 
incapable of carrying wt the primary intention of the 
parties, the agreement became one merely creating a 
right to obtain another document which would 'when 


(o) Valajl Isaji v. Thomas^ I. L, B. I Born. lOO ; see also the remarks 
-on this case iu JRamchandra .v. Dlwndiba Krkhmji\ L L. B. 

4 Bom. 120 (F.B) (ctp. 130). 
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executed’^ efFeei tlie desired purpose if the execution were 
accompanied with registration. The right given by the 
agreement was merely a right m personam, and the agree- 
ment was admissible in evidence to show the contract 
entered into for another conveyance^ though not as a 
conveyance itself (p). 

And this decision by West, J., has been followed in more’ 
recent cases. An agreement or bargain-paper” in writing; 
for the sale of a house acknowledged the receipt of Es. 1,000* 
from the purchaser as earnest money^ and declared that 
the- vendors were duly to make out a good title to 
the house, and get approved by the purchaser’s soli- 
citors, as being of good title,” ^ thereof, 

prepared according to law, within two months, and to 
deliver the same ; that on the execution of such deed and 
delivery of possession of the house to the plaintiff, the 
balance of the purchase money was to be paid ; and that 
in case a good title to the house could not be made outj 
the bargain-paper was to be null and the earnest money was 
then to be returned to the purchaser with interest. In a 
suit for specific performance of the agreement, 

J., sitting on the Original Side of the Bombay High 
Court, reviewed all the previous cases, and held, following 
the decision of West, J., in JSurjorji Cursetji PanthaM 
V. Miincherji Kxtverji (^) that the document was admis- 
sible in evidence, though unregistered, as coming within the 
provisions of el. (h) of sec. 17 of the Registration Act {III 
of 1877) (?’). And in a very recent case decided by a 
Division Bench of the Calcutta High Court the eonstriic- 

ip) Burjorjl Qurseijl PanthaM v, Muncherji Kmerji, L L. R. 
5 Bom. 143 

0) I, L, R. 5 Bom. 143. 

, (r) CJmnilal Panalal v. Bomanji Mancherji Modi^ I, L. E. 7 Bom. 
BIO; compare also the luling -of TF«^sow, J. in Breegopal MulUck 
V, Ram Churn Nushur, 1. L. It 8 Calc,. 856 (of, 858). 
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tion put on tlie section by West^ J., in the case above 
referred to was adopted^ and it was held that an unregistered, 
document in the form of an agreement to mortgage^ 
"which may amount to what is called an equitable mort- 
gage^ though inadmissible in evidence under el. (b) of 
sec. 17 of the Eegistration Act., if used as an equitable 
mortgage, may nevertheless be used as an agreement to exe- 
cute a mortgage under the provisions of cl. (e) of the same 
section (5). 

In a case, however, which came before the High Court at 
Madras, it was held (i) that a letter, stating an agreement 
between the parties for the sale of certain land, acknowledg- 
ing the receipt of Es. 500 of the purchase money and declar- 
ing that the vendor was only entitled to receive the balance 
after executing the sale deed within a certain date, and 
that he had no connection whatever wdth the land, not being 
registered, was not admissible in proof of the agreement to 
convey. The letter was an instrument acknowledging the 
payment of consideration on account of the creation of an 
interest in immoveable property of over Es. 100 in value (see. 
17 of Act III of 1877) and as it of itself declared a right, 
title and interest in the purchaser which had passed to him 
from the vendor, it did not appear to be witliin the exception 
of cL (h). Though the document also intimated that a sale 
deed was to be executed, it could not be said that of itself 
it merely created a right to obtain that conveyance. With 
i*egard to the ruling in this case that the letter declared'^ 
aright, title and interest in the defendant, it may be observed 
that the letter apparently contained merely an admission of 
the agreement to convey, and was not the agreement itself. 
If so it seems doubtful whether it could be held to declare*'’ 


(s) TU Bengal Banking OarjporaUoii v. MacJceriicIi, I. L. E. 10 
Calc. 315. 

(t) Barnasmii v. Mammam^ I, L. K. 5 Mad, 115. 
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a right within the meaning of that term as used in cl. (b) of 
sec. 17of Act III of 1877 (u). 

The Eegistrar cannot refuse to register a deed on the 
ground tliat the full consideration therein mentioned 
has not been paid. His duty is, when the parties appear 
before hinij simply to ascertain whether the deed has 
been executed by the persons by whom it purports to have 
been executed {v). When the executants appear and admit 
execution, the Registrar has nothing to do with the 
recitals in the deed, or the possible operation of the deed 
as regards third parties : and it is his plain duty to 
register the document, whether the executant asks or con- 
sents to it or not (la). The registration of a document 
under Act XX of 1866 is complete when all the require- 
ments of secs. 66 — ^69 have been fulfilled : and the certi- 
ficate mentioned in sea 68 is primd facie evidence of its 
completeness. Where therefore a document bore the certi- 
ficate required by sec. 68 of Act XX of 1866 showing 
that it had been registered, it was held that, notwithstanding 
it had been presented for registration by the agent of the 
person executing it under a power of attorney not recognis- 
able under that Act for the purposes of sec. 34, it must 
be treated as a registered document (^). And where a 
huhala or deed of sale bore such a certificate, a memo- 

(«) SakJiaram Krlshiaji v. Madan Krishiaji^l, L. R. 5 Bom. 232. 

(??} Brindabun Chandra Shaw, In the matter of, 1 B, L. R. (o. c. j.) 
47 /.' 

{lo) Ohhoy Churn Mohapattur v. Shunicer Bobey, 12 W. R. 500 ; 
Mam Chtmder JBisims, Petitioner^ In the matter of 16 W, R, 180 ; 
Mojon Mollo V. Dula Gazi Kulan, 12 B. L. R. 492 (note). See also 
the remarks of some of the Judges in In the matter of the Petition 
of Bishnath, I. L. R. 1 All. 318 (F.B.) 

(«) Ikhal Begam y. Sham Sundar, I. L. R. 4 All 384 ; see also 
Sah Mulhun Ball Panday v. Sah Koondm Ball, 15 B, L. R. 228, 
S.C. L. R. 2 I. A, 210, and 24 W R. 75. 
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random indorsed by the Eegistrar to the eflPect that he 
was not satisfied that the heirship of the party con?reying 
had been established^ was held in no way to affect the 
registration (?/). 

The provisions of the latter Acts are substantially simi- 
lar (z). But whereas under the older law the Regis- 
trar's certificate’^ is primd facie evidence that the docu- 
ment has been duly registered, &c.,” under the two later 
Acts (a)f it is merely admissible for the purpose of prov- 
ing that the document has been duly registered, &c.” It 
has been held, however, that these words do not em- 
power a Court to go behind the certificate of the register- 
ing officer, and enquire whether he has strictly conformed 
to all the provisions of the Act. Wheu a document, which 
purports to have been registered, is tendered in evidence, 
the Court cannot reject it for non-compliance with the 
registration law (6). 

An instrument of sale was executed on the 9th of August 
1866, and was shortly afterwards accidentally destroyed by 
fire, — all save a charred fragment — of which, on account of 
the damage which the document had received, registration 
was refused, wheu it was ( within the prescribed time) pre- 
sented for registration. A suit was then brought to compel 
the vendor to execute a fresh instrument of sale : and the 
question arose whether secondary evidence of the contents 
of the burnt document was admissible. The Madras Court 
held that it was, observing, — An instrument liable to 

(jf) Ilmsamut Mohimoonissa v. bliaikh Abdoollah Klian^ 22 W. K. 
319 ; Mutukdharee Lai v. Skaih Fuzul Hossein, 6 W.E. (Misc.) 131. 

(j;) Sec, 60, 

(a) Act III of 1877, sec. 60, &c, 

(h) Sheo Shuiikur Saho^ v. Mlrdep Naram Sahu, I L. 1^. 
6 Culc, 25 ; Ear Sakai v. Okmni Kum\ I. L. R, 4 Ail, 14 ; sec also tlie 
remarks of the Privy Cotmcil Mujiammad Etmv v, Mj Zal^ 
L h, R, 1 All. 465 (cf, pp, 473-e^ m). 
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registration under sec. 17 and which through neglect had 
liot been presented for registration within the time allowed, 
would clearly, after such time had elapsed, be inadmissible, 
and consequently if lost or destroyed subsequently it could 
not be proved by secondary evidence. But in the present 
case the accident to the instrument I’endered it, through 
no default of the plaintiff, incapable of registration 
within the time allowed by sec, 22, and thus pre- 
vented the plaintiff registering it in accordance with the 
provisions of the Act. There never ||ad been the omission 
in respect to the registering of the instrument, to which 
the section, in our view of its construction, attaches the 
prohibition, and consequently it had not become an inad- 
missible instrument within the meaning of the section^’ (c). 

The question whether an instrument is of such a nature 
as to require registration is sometimes one of considerable 
difficulty. 

Certain immoveable property having been attached in the 
execution of a decree held by S, B and L objected to the 
attachment. An arrangement was subsequently effected 
between the objectors and the parties to the decree which 
resulted in all parties jointly filing a ^ulehnama^’ (or deed 
of compromise) in Court, in which B and L, who had pur- 
chased the rights of the judgment-debtor in the attached 
property, agreed to pay the amount of the decree, 
which exceeded Ks. 100, within one year, and hypothe- 
cated such property as security for the payment of such 
amount. S having sued upon this document claiming to 
recover the amount of the decree by the sale of the 
property, it was held by the Allahabad High Court that the 
document not having been registered the suit was not 
maintainable. The Sulelinama!^ amounted to a mortgage 

(c) N^nalcka Eoutlimi v, Vavana Ma/iomed Naina Eouilim^ 5 Mad. 
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deed, iaasmuch as by it B and L obliged themselres to pay 
money to the plaintiff, and it evidenced a pledge of the 
property for securing the payment of the money [d). 

In another case, the same Court decided, that a letter, in 
which a mortgagee referred in terms to a proposal made by 
his mortgagor to substitute certain otlier property for certain 
of the property covered by the mortgage bond, and accepted 
that proposal, must be considered to be an instrument pur- 
porting to extinguish a contingent interest to and in 
immoveable property” within the meaning of sec. 17 of Act 
III of 1877, and, t^refore, that, being nnregistered, it was 
not admissible in evidence to prove that a substitution of 
properties had been agreed to by the mortgagee [e). 

The same Court has held that an endorsement by a J udge 
on a deed of mortgage, to the effect that the deed had been 
purchased by certain persons at a public sale held under 
special orders passed by the Court in a certain case, required 
registration under sec. 17 of the Registration Act of 
1871 (/). 

The Bombay High Court has ruled that an assignment 
for valuable consideration of a decree, obtained by a 
mortgagee against his mortgagors for the payment of the 
mortgage moneys and in default for tlie sale of the mort- 
gaged properties, is a document of which the registration is 
compulsory under Act VIII of 1871 (y). 

It has been decided by the Madras High Court, that 
a Hindu widow’s right to maintenance does not, so 
long as it has not been made a specific charge on a parti- 
cular property, constitute an interest, vested or contingent, 
in the immoveable property of the family within the mean- 

{d) Surju Frasad v. JBJiawani Sahai^ I. L. E. 2 All. 481, 

(e) Bafdar Ali Khan v. Lachman Das^ 1, L. E. 2 All. 554, 

(/) ManaUa Lai t. Kali Din^ I. L. E. 2 All. 392, 

{g) Qojgal Nutayan v. Tnmbah Sadashiv, I L. E. I Bom, 267. 
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ing of the Registration Act (Act XX of 1866) and a release 
* thereof did not require to be registered under clause 2, sec. 
17 of that Act (h). As Act XX of 1866 differs in no 
respectj so for as this matter is coneerned, from the more 
recent Acts j this decision would appear to be applicable 
also to cases foiling nnder them. 

It would seem that a deed of assignment of a mortgage 
for a consideration of less than Bs. 100 does not require 
registration, even though the consideration for the mortgage 
itself may have been Rs 100 or upwards. It is the value 
at which the parties to the assignment fixed the interest 
assigned which must be looked to for the purpose of deciding 
whether the instrument requires registration (z). 

There has been some variety of decision on the question 
as to how the value of the right, title or interest created 
by a mortgage is to be estimated for the purpose of regis- 
tration. 

It was formerly held by a majority of a Full Bench of 
the Allahabad High Court (Sir Rohert Stuart^ 0. J., dis- 
senting) that the value should be estimated by the amount 
secured for certain by the mortgage (^‘ ). In that case the 
obligor of a bond bearing date the . 2Qth January 1873 
agreed to pay the obligee Bs. 80, together with interest on 
that amount at the rate of Bs. 2 per cent, per month in 
the month of Baisakh, Sambat 1930 (corresponding with 
the period between the 2ud April 1874 and the 1st May 
1874), and hypothecated immoveable property as collateral 
security for such payment. On the 15th February 1879 the 
obligee sued the obligor on the bond to recover Rs. 196-8, being 
the principal amount and interest, from the hypothecated pro- 
perty. The majority of the Full Bench held that as the 

(h) Kal^agathachi v. Ganapathi Pillai^ I. L. R. 3 Mad. 184. 

(0 Batra Kumoji v, Visram EaBgavda^ I. L. E. 2 Bom. 97. 

( i) Himmat Singh v. Sewa Earn, I. L. R. 3 All 157 ; followed in 
NaUra Eai y, Achampat Eaiy L L. R. 3 All 422, 
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amount secured for certain by tbe hypothecation (that is 
apparently the amount payable by the obligor in the month 
of BaisaHij Sambat 1930) exceeded Rs. 100, the regivS- 
tration of the bond was obligator}*. This ruling was in 
accordance with a number of previous decisions by the 
same Court (^). 

But the High Court of Bombay distinctly expressed its 
dissent from the doctrine affirmed by the Allahabad C^oiirt 
in the Full Bench decision above referred to. In the case (1) 
before the Bombay High Court, the mortgage was for a sum 
of Rs. 95, with interest at Rs. 1-9 per cent, per mensem 
and not redeemable for five years from tbe date of its exe- 
cution. On behalf of tbe defendants it was contended that 
tbe right, title and interest created by this mortgage 
exceeded Rs. 100 in value, and, therefore, that the mortgage, 
according to Act XX of 1866, sec. 17, clause 2, required 
registration, and the case of Darslian Singh v, Hanwania (m) 
(one of tbe decisions of the Allahabad High Court) was 
cited in support of this contention. 

The judgment of the Court was delivered by Westropp^ O.J., 
who said : — The registration value was there’’ (in the 
Allahabad ease) gauged, not by wliat the mortgagor received 
from the mortgagee as consideration for granting the alleged 
mortgage, but by what the Court regarded as the minimum 


{k) 8e6 Bdbvo DMrndeo I^arain Singh v. Baboo Niincl Ball Singly 
6 N. W. P. (All.) H. C. 257 ; and Bmm v. Pir Muhammad^ I. L. B. 2 
All 688, •which were cases decided under Act XX of 1866. See also 
JDarshan Singh v. Eanwanta^ I. L, E, 1 All. 274 ; Eaj:pati Singh v. 
Mam Suhhi Kicar^ I, L. B. 2 All 40 ; Karan Singh v. Mam Zal^ 
1. L. U. 2 All 96 ; Alimad BahhsJb v. Gobindi^ I. L. R 2 All 216 ; 
BasantLal v. Tape^hri Eat^ 1. L. B, 3 All 1, wliicli were cases decided 
imdor Act VIII of 1871. 

(l) Nana bin Zakskmm v* Amnt Bahaji, I. L. R. 2 Bom. 353 ; 
See also Saira Kmmjl v. Fesmm S&sgavda, I. L. R. 2 Bom. 97. 

(m) 1, L. R. 1 All,274. , 
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snm wliicli the mortgagee could have recovered under it. In 
this Court, however, in considering whether a mortgage is of 
the value of Rs. 100 or upwards, the value of ‘ the right, title 
or interest,’ created hy the mortgage has always been 
estimated by the amount of tU principal money thereby 
secured ; that being assumed to be the sum received by the 
mortgagor as consideration for making the grant by way of 
mortgage, or, so to speak, the purchase-money of the mort- 
gage? ”wheu it is necessary to determine whether an 
inslrumeut, other than a deed of gift, purports or operates 
to create, &e., any right, title, or interest, of the value of 
Rs. 100 or upwards, to or in immoveable property, the test 
of value which we adopt is the consideration stated in the 
instrument, whether it be one of sale.or of mortgage, to be 
given to the grantor, and not either the minimum, or maxi- 
mum, or other benefit which may result from the transaction 
to the grantee, whether he be vendee or mortgagee. * * * If 
the necessity for registration of a mortgage is to be ascer-. 
tained, not by the consideration given by the mortgagee for it, 
but by the actual value of the transaction to the mortgagee, 
the test would, at the time of making the contract and when 
the parties would most need to know whether the mortgage 
must be registered, be wholly impracticable if the interest 
or profits in lieu of interest, receivable by the mortgagee is 
to form one of the elements of value. The rate of interest 
might, of course, and usually would be then fixed, but the, 
amount of it could only be known when the mortgage was 
redeemed or foreclosed. The time of redemption or fore- 
closirre would depend on the pleasure or convenience of the 
parties or of one of them. Why should the first three or 
six months’ interest, merely because it is specially noticed in 
the mortgage, be taken into account more than any sub- 
sequent interest receivable by the mortgagee? If the 
mortgagee be not entitled to interest under the mortgage. 
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and the stipulation be that, in lieu thereof, he is to enter 
into occupation of the laud and to cultivate it, and retain 
the profits arising from the cultivation, how, at the date of 
the contract, could the actual value of the mortgage to the 
mortgagee be ascertained ? These are arnongsi; the grounds 
upon which rests the practice, which has uniformly pre- 
vailed here, of estimating the value of a mortgage as well 
under ActXVIof 1864, Act XX of 1866, and Act VIII 
of 1871 by the amount of the principal money lent^ and 
without any regard to the duration of the relation of 
mortgagor and mortgagee, or to the rate or continuance of 
the interest payable. Had we put a different construction 
on sec. 13 of Act XVI of 1864, sec. 17 of Act XX 
of 1866, or sec. 17 of Act VIII of 1871, we should, we 
think, have converted those enactments into so many traps 
for the unwary, which could not have been the intention of 
the Indian Legislature. The words ^ or in future^ which 
occur in the two last mentioned enactments, have reference, 
as we think, to estates in remainder or in reversion in im- 
moveable propert}’’, or to estates otherwise deferred in enjoy- 
ment, and not to interest payable in future on principal 
moneys lent on the security of immoveable property.*’’ 

And another Full Bench of the Allahabad Court has 
recently reconsidered the ruling in Mimmat Singh v. 
Sewa Earn (n), and, accepting the principles laid down 
by the Bombay Court in the case above refeiTed to, 
held ‘ [Straight and Oldfield^ JJ., dissenting) tliat the 
principal sum secured by a mortgage of immoveable pro- 
perty is alone to be considered for the purpose of deciding 
whether the registration of the instrument of mortgage 
is optional or compulsory under the Registration Act 
1877 (o). 

in) I R E, 3 All 157. . ~~ ’ 

(o) EaUh-ullah v. Wahched Bai^ I. L. K. 5 All 447 (F.B.) and 
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The point has also come several times recently before 
the Madras High Court. In one case (p) the mortgage 
bond was for Es. 95, which the mortgagors agreed to 
pay, partly in the shape of grain and partly in cash, within 
a certain date, and in default to pay an increased quantity of 
grain and interest on the cash at the rate of 2| per cent, per 
month. The mortgagors failed to discharge the debt within 
the time fixed. In a suit by the mortgagee to recover the 
amount due on the mortgage bond, which amounted at the 
time of suit to Es, 344-12, it was pleaded by one of the 
defendants that the mortgage bond was invalid, not having 
been registered. Morgan^ O.J., in delivering judgment, ex- 
pressed himself as follows : ^^In the case of the Stamp 
laws both in England and here it is settled that it is the sum 
itself and not interest, accretions, and so forth, ^ that must 
guide the sum , actually due at the time of taking the securit}’', 
and not any sum to become due in future for the use of the 
money.’ Pruessing v. Ing {q). This is the convenient rule 
and the language of the Stamp Acts makes it clear. The 
Registration Act may by its terms cause more difficulty. The 
words ^ presejit or future,^ ^vested or contingent^ to my mind, 
point, not to the value or its ascertainment, but to the right 
or interest in the land which is to be created as a securit^r. 
The security may be one that will arise in future. The per- 
son giving it may have in the land no present vested right. 
If the charge or interest created is of a value less than 
Rs. 100 registration is needless. No doubt in many cases, 
as in this ease, the land cannot be freed and restored to the 
proprietor until various increments and the principal sums 
are paid ; but for registration purposes a future contingent 

compare the provisions of see. 59 of the Transfer of Property Act, 
1882, which do ngt, however, apply to mortgage instruments entered 
into before the 1st July 1882. 

(p) Warasayya Cketti v. Qiirupappa Chettij I. L. R. 1 Mad. 378. 

( 2 ') 4 B. and Aid. 204, 

A 4 
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value is useless. The act of registering must be done at 
once, but it is impossible beforehand to say what charge 
may ultimately have to be borne. The value of the present 
interest should determine. We might, perhaps, distinguish 
the decisions, but, if possible, it is more convenient in such 
a matter to have a broad rule.’^ 

And Kindershy, J., said : I agree with the Chief Justice, 
In the ease of Suhramania Filial v. Kunji Kone {r)y the 
sum of Rs. 99 was made payable one year after date, with 
interest, which would raise the total sum payable at the time 
appointed to more than Rs, 100. In the present case the 
value secured payable at the periods appointed does not 
amount to Rs. 100, but in default of payment a fine in 
grain and interest become payable at certain rates. The 
amount of such fine would depend on the amount of the 
crop, and it was impossible at the time of execution to say 
how much, if anything, would become due on this account 
or on account of interest. I, therefore, agree that those 
uncertain amounts ought not to be considered in calculating, 
for the purposes of the Registration Act, the amount secured 
by the instrument.'^"’ 

In another case (s), which was tried by Sir dim. Turner ^ 
C.J.,. and Einderslei/y J., the question was as to the 
necessity for registering a bond hypothecating immoveable 
property to secure the repayment of Rs. 95-14 with interest 
at 18 per cent, per annum, the principal to be paid in four 
annual instalments, three of Rs, 23-5-4, and the fourth of 
Rs. 25-14, and the whole of the interest to be paid on the 
date of the last instalment, . without any provision that the 
debtor should be at liberty to anticipate the payment of any 


(r) 8. A. Ko. 432 of 1877, not reported. # 

(s) JSattamuri Jagappa v. Fudalu ZatcAappa,l.L. H, 5 Mad. 
119 ; followed In Tigagaraja Fadgachi v. Bamanigam Filial, I. L. B. 
6 Mad. 422. 
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instalment. The Ooiirfe held that registration was coinpul- 
sorj, inasmuch as the lowest sum which the debtor could 
compel the creditor to accept was in excess of Rs. 100. 

The Court said : We hold that the J iidge has adopted the 
proper test in determining the value of the interest created by 
the mortgagOj namely, the amount of the least sum recover- 
able. The Registration Act (VIII of 1871) made the registra- 
tion compulsory of instruments which purport or operate to 
create any interest in immoveable property of the value of 
Rs. 100. It is the value of the interest created, not the 
consideration for the creation of the interest which must be 
regarded, cases may readily be suggested, in which the 
consideration falls far below the value of the interest created. 
The object of the registration law is to prohibit concealed 
conveyances which may deteriorate in any considerable degree 
from the value of the property ; it is immaterial whether such 
interests have been created for an adequate consideration or 
for any consideration/^ 

In this case the Court apparently adopted the earlier view of 
the Allahabad Court in preference to that of the High Court 
at Bombay. But in a later case (^), iu which the judgment 
W’-as delivered by Imies^ J., that learned Judge, after noticing 
the rule which had been laid down by a Full Bench in a 
recent reference, namely that, when the terms of a deed left it 
open to the mortgagor to discharge an encumbrance, of which 
the principal sum amounted to Rs. 92 only, at any time he 
thought fit before the day named, the deed did not necessarily 
create an interest in land of the value of Rs. 100; and after 
observing that this view, if applied to the present case, would 
class the document as one not compulsorily registerable, 
made the following observations : I am inclined to concur in 
the view taken by the Bombay High Court in Nana bin 


(0 Badagapayyangar y.. Dorasami Basiri^ I, L, li 5 Mad. 214 
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Lahshmdn v. Anant Babaji (w) winch seems to have been in 
accordance with the view of the Calcutta High Courts 
nee Debia v. Shib Ghunder Chatterjee (z?), upon the similar pro- 
visions of the earlier Act of 1864 {xv)^ and of the late Chief 
Justice and Mr. Justice Kindersley, in Narasayya Ghetti v. 
Guriivappa Chetti{ai). I agree in the opinions of the learned 
"Judges in that case. A rule which may necessitate a calcula* 
tion of a value dependent on contingencies and often not 
readily ascertainable at the time of registratiooj is so 
inconvenient that it can scarcely be supposed that the Legis- 
lature could have had it in contemplation. As expressed by 
the late Chief Justice in that case, I think ^the value of the 
■present interest should always determine’ the amount for 
registration purposes, aud^ as the balance of authority pre- 
ponderates on the side of the opinion of the High Court of 
Bombay^ I would reverse the decree of the Subordinate 
Judge/’ 

In a case wliich came before a Division Bench of the 
Calcutta High Court, consisting of Aimlie^VLA the 

Court held that a deed, purporting to secure tlie sum of Rs. 95 
advanced on certain properties, giving the lender possession 
for a fixed period at a yearly rent of Rs. 8-12, Rs. 6-12 out of 
such rent being retainable by tbe lessee as interest on the 
;:sum advanced, did not require registration (y). The Court 
did not, however, fix the principle on which such cases were 



(u) 1. L. R, 2 Bom. 358. 

{p) 15 W. R. 558, 

(w) QMfi&rer866? This Act appears from tlie judgment to have 


been the one applicable to the case. 

{x) I. L. R. 1 Mad, 378 (cf. p. 380). 

(^) Ram Doalary Rooe)* t. Thacoor Roy, I. L. R. 4 Calc. 61 ; 
followed in Korhan Ally Mirdha v. Sliaroia Rroshad Aid, 
I. L, R. 10 Calc. 82. See also Idan Chandra v. Soojan Rlhee, 
7 B. L. R. 14; S,C. 15 W* R. 381; and Roliinee Dehiay, Shib 

CImmhr OfmUerJm, 15 W. B. 55S. 
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to be deckled. Ainslie^ J.> apparently based his decision 
partly on the rule laid down by the Allahiabad Court in the 
case of Durshan Singh v. Hnnwantd that the least 
anioiint that could be recovered under the instrument was the 
amount to be considered, partly on the authority of the Cal- 
cutta case of Ishun Chuiidra v^ Soojuii Bibee (cC)^ where it was 
held that an instrument though in form a zurpesligi lease for 
six years was really a mortgage to secure repayment of the 
sum of Rs. 99, and as such created an interest of a value less 
than Rs. 100, and partly on a rule which he deduced from a 
Bombay case (5), viz., that a favorable construction should be 
put on the Regjistration Act in any ease of doubt in order td 
give effect to the instriuneut. White, though having no 
doubt that, in the present case, the value of the property 
was below Rs. 100, had grave doubt as to the proper mode 
of estimating the value of the interest in the property in dis^- 
pute. He said : The Legislature has laid down no rule in 
the Registration Act to guide us in coming to a conclusion as 
to how an interest of this sort in land is to be valued, or 
how such an interest is to be estimated in money. Looking 
to the natural sense of the language used by the Registration 
Act, I should say that the value of the interest in the present 
ease is what the possession of the property rent-free for four 
years is worth to the defendant. The parties have fixed the 
amount of rent which will thus come into the pocket of the 
defendant under the instrument at Rs. 6-12 per annum. The 
entire value thereof of four years^ possession would be Rs. 27, 
and the document would not require to be registered. On 
the principal recognized in the Bombay case cited by my 
brother AinsUe, ! think the contingent circumstance that the 



(5*) I. L. R. 1 All. 274. 

(a) 7 B. L. R. 14.; S. C. 15 W. R. 331. , 

(b) More Vitkal^Y, Tuharam mlad\ Malharji^ 5 Bom. H.C. 


(a. c. j.) 92. 
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defendant may contin^ff^r I^old the land for more than 

four years unless ‘the Es^ 95 is then paid off, ought 

not to be taken into account in deciding what is the value 

of the interest for the purpose of registration. I feel 

some difficulty in treating the Es. 95 as the value of the 

interest in the land in this case, when the Registration Act 

has laid down no rule on the subject, but left the Court to 

ascertain that value as best it may. If we are at liberty to 

look at the Stamp Act, and apply the rule there given for 

fixing the value of a usufructory mortgage when possession 

is taken, there would be reason for holding Rs. 95 to be the 
' ' ' ' 0 '' 
yalue of the interest created by the present document. But 

I am not sure that we may look at the Stamp Act in 

solving the question before us.’^ This proposal to value 

-the interest by what the possession of the property 

jrent-free for four years was worth to the defendant^’ is 

•one which has not been followed in any other case. Its 

correctness may therefore well be questioned. 

It has been held by a Full Bench of the Bombay High 
Court that the reason for the exception made by sec. 48 
of the Registration Act (VIII of 1871) in favour of an oral 
agreement accompanied by possession, is, tbat^ by such posses- 
sion, the parties who rely on a subsequent registered deed had., 
or might, if they had been reasonably vigilant, have had, 
previously to their entering into their contract with their 
vendor and to their taking a conveyance, notice by the fact 
of such ^ssessiou that there was some prior claim to the 
property. Therefore where there is actual notice of a prior 
oral agreement, although unaccompanied by possession, the 
object of the Legislature is fully attained (c). 


C<j) Waman Itamchandra y. Dhondiha Krishmji^ I. L. R. 4 Bom. 
126 (F.B.) (cl p. 152). Bee also Solam v. Zala Bam Lai, 7 
CJ. L R, 481, and Chunder V, Bhmjrub Chunder Suma 

Roy, 1. L. H. 10 Gulc. 250, 
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But in tl^e ease of Fuzhidem Ehafi v. Fakir Mahomed 
Khan (dj Pontifesiy J., expressed ^ an opinion that the 
iusertion of the words relating to* possession in sec. 48 
appeared to him to have been merely intended as a decla- 
ration of the law limiting the operation of oral alienations. 
It was ill effect equivalent to saying that, although the 
Begistration Acts are not intended to interfere with oral 
alienations, which, from the nature of the case, cannot 
be registered, yet the only oral alienations of which 
the law can take notice, in competition with registered 
ii^stroments, are those which are properly established by 
evidence of possession. Unless the oral alienee %vas in 
possession, the Courts would now be excluded from consider- 
ing any equity wliicli lie might have against a subsequent 
alienee by registered deed. 

It has been held by the High Court of the N. W. P. tliat 
an unregistered deed, creating an interest in immoveable 
property exceeding Rs. 100 in value executed before Act, 
XVI of 1864 was passed, was not liable to the consequences 
whicii by sec. 13 of that Act followed from non -registration, 
on the principle that enactments are generally to be read as 
regulating the future conduct and transactions of persons, 
unless there is a clear and manifest intention that the law 
should operate retrospectively on past transactions^’ (^). The 
principle of this case has been extended by a later decision 
of the same Court to a ease in which the competing deeds 
were both optionally registrable, it being ruled that sec. 50 
of Act XX of 1866 did not entitle a sale deed optionally 
registrable, and registered under that Act, to priority over 

(d) I, L, E, 5 Calc. 336 (cf. p. 346). But see the remarks of Garth^ 
CJ., in ChtmcUr Path RoyY, BJioyrub CJiunder Burma Foy^ I. L. R. 
10 Calc. 250 (cf. p. 252) as to the expressions used by Pontlfex^ J., in 
his judgment in this case. 

(e) Chuterdharee Misser v. Nursingh Duit Sookool, 3 N.W.P. (Agra) 
H. 0. 371. See also Ckattar Singh v. Earn Lai, I, L. K. 3 All. 488., 


>0F ME BEGISTRATION OF 

two deeds of mortgage executed in 1853, and being of the 
nature of instruments of which under see. 18 of that Act 
the registration was optional {/). 

In Bombay it has been held that a mortgage deed rec^is- 
tered under Act XX of 1866 is not thereby entitled" to 
priority over a mortgage deed which might have been but 

was not registered under Act XIX of 1843, in cases where 

the consideration for the rival deed exceeds Rs. 100, The 
Court, however, expressly stated that it offered no opinion 
as to what the effect of see. 50 of Act XX of 1866 would 
be under similar circumstances in the case of instruments 
executed fora consideration under Rs. 100 {g)^ 

_ The terms of sees. 17 and 50 of the Act of 1877 show 
that sec. 50 of that Act does not operate so as to exclude, 
on t le of tbeir non-registration, instruments executed 

oie AetXUof 1864 came into operation (/a), and the 
terms of sec. 50 of Act VIII of 1871 would seem to warrant 

a i -e ru mg m the case of documents to which that Act is 
applicable. ^ 

_ It has .also been ruled that neither sec. 17 of Act III of 
1877, nor the similar sections of the preceding Acts 
liave he effect of rendering a document, which was not 
eompnlsonly registrable under Act XVI of 1864 inadmis- 
sible in evidence, without registration under those Acts (i) 

It has been noticed by the High Court at Bombay that 


^han, 2 N.W.P. (AD.) 

Jf. TamcU.id Amarchand, I. L. R. 1 Bom 
6l4, followed m Parmanav. Sonde Shrinioaeam I L R ' 
459, See Venkatarmnommol v. Pantiah, I. L. R. 2 Mad 108°“' 
(A) Tirumala v. Lalcehmi, I. L. R. 2 Mad. 147. See also 7}„ p 
S m V. Murli Pandty, I. L. R. 3 411 5ns . h„4. ^ Samn 

ji.. I. ■>”•» i. Sri 

th Raw Coomar Singh r. Ekhnn,. I. L. R. 9 Oalc. 68 
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there is no provision in the Registration Act of 1871 for 
remsterino* a contract when it is contained in more writings 
than onoj like tliose to be found in the Indian Stamp Acts, or 
in the English Registration Act. The Court in the same case 
expressed a doubt whether ordinary letters in a negotiation 
for a purchase of immoveable property were intended to be 
comprised within the scope of the term instrument’'^ as used 
in that Act (j). The Madras High Court does not, bo w- 
ever, appear to share this doubt, as it bas held that a letter 
acknowledging payment of consideration on account of the 
creation of an interest in land, being unregistered, was in- 
admissible under Act III of 1877, which does not differ in 
any respect, so flir as this point is concerned from the Act 
of 1871 (k). 

It was held in one case, in which the question was whether 
the words used in a bond gave a lien upon immoveable pro- 
perty, that the fact that the bond bad been recorded in book 

four” of the books required to be kept by the Act, in which 
book are to be entered documents which do not relate to im- 
moveable property, and not in book one,” in which are to be 
recorded documents which do relate to such property, showed 
tliat it was not the intention of the parties that the immove- 
able property of the debtor should be charged (?)* 

The Bombay High Court has held that the Court is bound 
in regular appeal to entertain an objection that a document 
is invalid under sec. 49 of Act VIII of 1871 for want of 
registration, even though no objection may have been raised 
to its admissibility in the Court below (m). And the 



(i) Wainan Mamchunder v. DJiondiba Kmhnajij L L. B. 4 Bom. 
126 (F. B.) (cf. p. 139), - 

(h) Eamasami v. Eamasami^ I. L, B, 6 Mad, 115. 

(Q Najihulla Mulla v. Nusir Mistriy I. L. K. 7 Calc. 196-. 

(m) Ba%awa v. Kalhapa^ I. L. E. 2 Bom. 4.89. 
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Allahabad High Court would seem to incline towards the 
same view (n). 

Where a decree has been made^ declaring the validity of 
a mortgage and directing a sale of the mortgaged property 
the judgment-debtor cannot resist the issue of execution 
on the ground that the mortgage deed on which the decree 
is based was not registered as required by law (o). 

The Acts of 1866 and 1864 contained provisions (which 
are omitted from the later Acts) for the “ special” registration 
of obligations for the payment of money. The general 
ettect of these provisions may fee stated to be that when 
the parties at the time of registering agreed, and got the 
Eegistrar to record the agreement, that the amount secured 
might be recovered in a summary way, the obligee could 
at any time within one year from the date on which the 
amount became payable apply by petition to a Civil Court 
having jurisdiction,— and thereupon on production of the 
obligation and of the Eegistrar’s record of the agreement 
that the obligation might be enforced summarily, was enti- 
tled to a decree for the amount due and claimed, with 
interest at the rate specified (if any) to the date of the 

It IS not necessary to enter here into the details of the 
law as to ‘'special” registration and summary proceedings 
taken thereon. It is enough to indicate their bearin<^ on 

The Court in giving a decree, under a bond specially 
registered, cannot vary the terms of the agreement Ltween 
the ^larues, or give any decree whatever other than 
that which It IS by the strict words of the law aiitho 

(O) JyeSun Gocpto v. Goluck Mome Dehia, 22 W K a?, c 
.180 Jcetoo Maihcon v. Gopanl Dm,, S. D. A. 1867, p. 147 
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rised to give. Tims where the ohligation was for the 
payment of a certain sum on a day named, the Court 
could not give a decree ordering payment by instalments (p). 
In like manner, under a * ‘specially’^ registered bond 
purporting to mortgage land as a security for the repayment 
of money, only a money decree can (under sec. 53 of 
Act XX of 186G) be passed ; and the Court has no power 
to declare that the debt is a charge on the land {q\ 

But according to the later decisions of the Calcutta Court, 
it practically is of little consequence to the mortgagee, so 
far as the mortgagor or obligor is concerned, whether in 
such a case lie had got a decree formally declaring lua 
charge on the land,— -if he has a money decree under which 
he attaches and sells the mortgaged property. At a sale 
under such a decree the whole title passes, as against the 
mortgagor, just as much as if the decree declared the charge 
pii the land to be good. For it has been held that the taking 
a mere money decree on a specially registered mortgage 
bond under sec. 53 of Act XX of 1866, does not extinguish 
the mortgagee's lieu on the mortgaged property : that a 
proceeding under that section is a suit of civil nature within 
the meaning of sec. 2 of Act VIII of 1859, indepen- 
dently of any peculiarity in the special procedure to be 
adopted : and that therefore a creditor who has resorted te 
the summary procedure under Act XX of 1866 and has 
recovered a portion of his claim in execution of the decree 
so obtained, cannot bring a regular suit against the same 
parties for the enforcement of his remedies under the bond 
against immoveable property. In the judgment of the 
majority of the Full Beach Court by which this case waa 
decM, it is said, A decree under sec. 53 is at least 

Q?) Ehettm Mohan Baboo v. Eashbehari Baboo, 5 B, L. E, 167, 
{q) Ama Bihee v. Bam Kant Boy Chowdhry, 19 W. K. 251 • 
Toorno Chunder Ghose v, Gobind Chunder Moo&erjee, 22 W. K. 28. * 
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equivalent to a money decree in an ordinary suit : and 
on examination it seems to ns that there is no substantial 
difference between the effect of an ordinary money decree 
on a mortgage bond and a decree on the same bond for 
recovery of the money due by sale of the mortgaged pro- 
perty. So that, whether a decree for the money be made 
under see. 53 or in a regular suit, the remedy of the mort- 
gagee is the same. When a creditor under a bond by which 
property is mortgaged takes a money decree and proceeds 
to attach and sell the mortgaged property, he thereby 
transfers to the purchaser tlie benefit of his own lien and 
the right of redemption of his debtor : and if there be no 
third jiarty interested in the property j it becomes vested 
absolutely in the purchaser^^ (?*), 

The Allahabad Court, however, dissents from this view 
of the law, and holds that nothing passes to the purchaser 
at a sale in execution of a money decree but the right, title 
and interest of the judgment-debtor at the time of the 
feale {§). 

The old law of registration, Act XIX of 1843, was in force 
from the Ist May 1843 to the end of 1864. 

Under it, the fact of a deed not being registered Las been 
deemed to create a presumption against its genuineness 
bther things being suspicious (i) : while on the other hand' 
it has been said that a deed which has been registered and 

. (r) Emam Morntamddeen Mahomed V, Rajcoomar Bass 14 
B. L. E. 408 (P. B.) (cl, p, 421), See also Guru Brasad Sahu v. 
Mussamat Binda Bihi, 9 B.L.B. 180. 

(s) ' Khub Chand r. Kalian Bas, I. L. R. 1 All, 240 (F.B.) And see 
as to tMs subject generally, post Chap. IX. 

{t) Teeha Singh r. Fhoolchand, S.D.A. 1854, p. 529 ; Keelhaunih 
BaiU i/Amndmoye C'hcmdraine, S.D.A. 1865, p 218 ; Miihmit Sump- 
dyed y. Muhtmt Chettumhonath Koomar Swamee, S.D.A. N.W P 1855 
p. , 290,; , Oom^ Suhaee y. Qadira. Begum, S.D.A, W.W.P. I85s’ 


liTSTRUMENTS OF MOBTOAOE* 


229 


publicly raade kxiown at tbe time of execution will not 
be set aside except on strong grounds (?«)• And registration 
effected in a district other than that in which the lands to 
which the deed referred were situated, cast suspicion on the 
transaction (u). 

A registered deed of mortgage was entitled to satisfaction 
in preference to any other mortgage of the same pro-^ 
perfey, whether of prior or subsequent date, which was not 
registered. And the fact of the person who obtained 
priority by registration of his deed, having at the time of 
registeriogj full notice, or being aware of the existence of 
an earlier but unregistered deed, did not prevent his deed 
from having the preference (tv)* 

Act XIX of 1843 gave preference to registered over un? 
registered deeds, only when the deeds „were of the same 
character ; and therefore, a registered deed of sale did not 
take priority over an unregistered mortgage deed of earlier 
date, — nor vice versa. And a subsequent purchaser whose 
deed was registered, took the property subject to a prior 
mortgage though not registered (a?)* 

(u) Iftisstmaifi . Frm Koour v. Thahoor Khooshal 8ing\ S.D A. 

1854, p. 481 ; Musst Benee Koonwur v. Bahoo SJiamnarain 
Sahee^ S.D.A. 1856, p. 615 ,* Petition No. 790 of 1856, S.D.A. 1857, p,' 
208 ; Musst Jyetarra v. Musst Lai Beebee^ S,D.A. 1857 p. 956. 

(v) Liichnun Singh v. Bhara Mull, S.D.A. N.W.P. 1854, p, 149. 
See also Bhagioanlall Sahoo v, Sheihli Tazoodeen Rossem, S.D.A, 
1859, p. 2059. 

(?/;) Prahlad Mismr v. Udit Ramyan Sing, 1 B. L. R. (a.c.j.) 197 ; 
Sun'kiir Salioy v. Sheo Perskad Soohul, 16 W. E. 270 ; Sreenmih 
BJiuiiacharJee v. Bamcomul Gundopadya, 10 Moore^s 1. A. 220 ; S.C. 
Sutli. P.C. judgments voL 1. p. 600 ; RikeeBamY, Zalim Singh, S.D.A; 
N.W.P. 1851, p. 266 ; Petition No. 747 of 1852, S.D A. 1853, p. 335 j 
Brishtasami Filial v. Venlcatachella Aiyan, 3 Mad. PL C. 89, 

(a:) Malmrajah Molieshnr Bux Sing Bahadoor v. BUJcha Chowdry, 

6 W.E. 61 (P.B.) ; Prahlad Mmer v. TJdii Earayan Sing, 1 B. L. E, 
(a,c.j.) 197 5 Vardm Seth Sam y. LugJc^afhy Boyjee Lallah^ 9 Moore> 
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Where the plaintiff claimed to have a lien under an un- 
registered bond, upon lands held by the defendant who was 
the purchaser in possession under a deed of sale later in 
date than the bond, but duly registered, it * was contended 
that the purchaser was a bond fide purchaser without notice, 
and therefore entitled to priority. Peacock, O.J., said (y) : 

If the bond was really and bond fide executed before the 
date of the defendant’s purchase, it would primd facie be 
entitled to priority, aud the defendant could not, according 
to the decision in the case of Varden Seth Sam^ succeed 
without proof that he was a bond fide purchaser for value 
without notice. But even if the defendant was to satisfy 
the Court upon that point, he could not, in my opinion, be 
entitled to priority, unless the plaintiff was bound to give 
notice of the bond* If he was not bound to register it, In 
order to retain priority over subsequent purchasers for value 
I do not see what notice he could give or was bound to 
give. ^ ^ ^ If the defendant, should prove that he was a 

bond fide purchaser for value, he would throw the onus on the 
plaintiff of proving that he actually advanced the money as 
alleged in the bond creating the charge, and that the bond 
was executed before the defendant’s purchase.^"’ 

A simple mortgagee sold the mortgaged property under a 
decree : a second mortgagee, who had subsequently obtained 
a. decree, attached the sale proceeds in satisfaction of his (the 
second mortgagee’s) claim, on the ground that althoritrh his 


l.A. 303 ; S.O, Marsh. 461 ; Eartich Chunder Lhobayy, Eobye Sirdar 
S.D. A, 1852, p. 987 ; Petition No. 475 of 1849, S.D.A. 1850 p 77 • 
Petition No. 227 of 1857, S.D.A. 1857, p. 1667 ; DooleyLnd r 
Meo SuJiai, S.B.A. N.W.P. 1852, p. 124 ; Luchmun Doss v 
Mahomed IS^O, p. 93 ; Bissonath Singh y 

Chunder Boy, W, R. 1864, p. 14l. 

_iy) MaUra^n^u. Br^SinyBaUdoory. BMlcka Ohowdry, 
Naraya.8lngk,\ tffd 
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deed and decree were tbe later in date, his deed was register- 
ed, while that of the first mortgagee was not. The Court 
rejected tlie second mortgagee’s application, being of opinion 
that the time was tlien past for inquiring into any preferen- 
tial right that he might consider himself entitled to set up 
against the first mortgagee on the ground of the non-regis- 
tration of the latter^s mortgage deed (z)» 

But registration did not give precedence to a subsequent 
purchaser when a prior bond fide purchaser had actually 
been put in possession under his unregistered deed (a), 

A contract to sell land at a future period, and a payment 
of part of the purchase money, though unregistered, was 
good under the old law as against a subsequent purchaser 
or mortgagee with notice, although the deed under which the 
latter claimed was registered (J)* 

Under Act XIX of 1843, the authenticity of the deed 
relied on must be established to the satisfaction of the Court, 
before the Court could decide which deed should have the 
preference. Where there were two sales, the first a bond fide 
one but unregistered, the second a fictitious one but registered, 
it was held that the deed recoi’dlng a sale which never in. 
fact took place, and for which no condsieration was paid, could 
not not be considered au hentic^’ under the terms of the 
Acf, and that ifcs being registered did not give it priority over 
the other. There was no sale at all, but a mere pretence. 
A deed recording a fictitious sale cannot be considered 
authentic : an authentic document must be a record of a 
real or actual transaction, not of a fictitious one’’ (o). 

(s) Jeetoo MatJioon v. Gopaul Dass, S.D.A. 1857, p. 147 ; see also 
Jtigjeehun Goopto v. Golmh Monee Delia, 22 W. R. 354, 

(ci) Muneeram DuUv, Vnundram, S.D A. 1857, p. 1621. 

(h) Eamtonoo Surmah Sircar y, Gour Chunder Surmah Sirear, 
3W. R. 64; SMb Kisken Doss y. Sheihh Abdool SohJian Choiodhry, 
Z W. R- 103. 

(c) Abdool Gmee OJiowdree v. Abdool Luteefi S.D.A, 1853, 



p. 245 ; Musst Zeenutoonnma v, Ahdool Alee^ S.D.A. 1858, p. 960 • 
Joogulhkhore Goopto v. Jugutcliunder Goohoo^ S.D.A. 1858, p. 1051 ‘ 
Joogul V. Bliolamm] S.D.A. N.W.P. 1853, p. 297; Luchmun Singh 
V. Bhara MuH, S.D.A. N.W.P. 1851, p. 149 ; Mussumat Tabinddh v. 
'Bumund Ulee, S.D.A. N.W.P. 1860, p. 267 ; Bhyroo ahunder Misser y, 
.Mam Ohmder BhaUachatjee, 1 Hay 261 ; SrhIfMdhur Lushhur v. 
S-dla ChandXmhhWjSW.Si. 216; Mussamut ButoolwiY. Mussamut 
. Ozeerun^ 8 W. B. 300, 

{d) 10 Moore^s I. A. 220 ; S.C. Suth. P.C. judgments, vol 1, p. 600. 

{e) The Agra Sudder Court (No. 803, 19th June 1850) to the Judge 
of Bareilly, Bep. Sel, Com. on Indian Territories 1852, Ap. p. 614, 
Ckcwdhree Jugernaih v, iLamnaram Dms^ S.D.A. N.W.P. 1854, p. 183, 
But see BamhJmjon Bhukut y, Wodogchinder Jana, S.D.A. 1856 
f.A69."""" ' ■■ ■ ' ■ ■■■■ ■ 
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' In the SreenaniJi Bhuttacliarjee v. Ramcomul Gundo^ 
padya (d), the Privy Council in delivering judgment said ; 

The proviso is, that the authenticity of the deed be 
established to the satisfaction of the Court, The word 
^authenticity’ would seem, according to its natural meaning, 
to point merely at the exclusion of a forged deed from the 
benefit of the Act., But their Lordships think that it could 
not be intended by the Act, that a deed which was tainted by 
fraud, though iu other respects genuine, should be placed 
on the same footing as an honest bo7id fide deed. They are 
not disposed so to construe the Act ; but they think that at 
^all events a registered deed cannot be deprived of the priority 
'given by the Act, unless it be both alleged and proved that 
■there was fraud on the part of the grantee.’^ 

Under the old law, it was the duty of the Registrar to inquire 
'into and ascertain the due execution of a deed presented to 
.him, before admitting it to registration ; but he had no 
right to institute any inquiry as to the consideration which 
had passed {e). 
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OP STAMPS ON INSTRUMENTS OP MORTGAGE. 

All instrumeufcs of mortgage mast be written on stamped 
paper. A document wHch ought to be, bat is not, properly 
stamped cannot be used in enforcing the rights passed by 
it : practically, therefore, no instrument of mortgage is effec- 
tive so long as it is not duly stamped. It may be possible 
to stamp a document after execution (a ) ; but when it is, 
a heavy penalty has to be paid for the privilege. 

Documents executed prior to the 1st of October 1860 
must be stamped in accordance with the law contained in the 
Regulations. Those executed on or after that date, but 
before the 1st of June 186^, must be stamped as provided in 
Act XXXVI of 1860. If executed on or after the 1st of 
June 1862, and before the 1st of January 1870, they must 
be stamped in the manner prescribed' by Act X of 1862. 
Act Xyill of 1889 applies to all instruments executed after 
the commencement of 1870, and before the 1st of April 
1879, whilst Act I of 1879 applies to all instruments exe- 
cuted since that date. 

As to mstruments executed before the Is^ of October 1860. 

All such deeds if executed in Bengal must be stamped as 
provided for by Bengal Regulation X of 18.29 (6). Under 

(a) Act I of 1879, secs, 34, 37, and compare Act XYIII of 1869, 
secs. 20, 24. 

(&) Art. 35 of Schedule A, Bengal Regulation X, 1829, declares that 
every deed of mortgage or conditional sale, kut-kubala, bye-bil-wu6a, 
bhogbandukj &e.jwith or without possession given, of or for any lands, 
estate or property, real or personal, intended as a security for money 
due or to be lent thereupon, also every deed or contract accompanied- 
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a general rule in a schedule annexed to this Kegulation, the 
Courts used to hold that if the signature or seals of the 
parties and witnesses to a deed were not all written on the 
sheet bearing the stamp, the deed was illegally executed and 
could not be treated as duly stamped (o). But that general 
rule was subsequently repealed {d). 

When the mortgage deed contained any matter beyond 
that which was incidental to the mortgage, the same duties 
•were payable as if the mortgage and other matter had been 
contained in separate instruments. Thus a suit -w'as brought 
to recover money advanced on a ticca zur-i-peshgee, — which 
apparently was a bond for the sum lent, with interest, 
accompanied by an agreement that the mortgagee should 
hold certain lauds at an annual rent of Es. 500 , till the. 
advance was paid off. The deed was stamped as a simple 
bond, and the mortgagee sued on it as such, seeking, not to 
obtain possession, but only to recover the money lent. It 
was held that this instrument required the stamp of a lease, 
and that it was not sufficient that it should be stamped as a 
bond, the stamp for a simple bond being of smaller value 
than that for a lease (e). 

•with a deposit of title deeds to any property, -when the same may be 
made as the security for the payment of money dne or lent at the 

ttmo, is to be charged with such stamp duty as is in the Eegulation 

declared. The old Madras stamp law is to bo found in Madras 
Eegulation XIII of 1816, and tliat of Bombay in Bombay Eegidation 
XVIII of 1827, which was amended by several subsetpient regulations 
(fl) KuiUeromussa v. liajkoormr Singh, S.B.A. 1863, p. 006 • Tegk 
Lai V. Biing Lai, S.D.A. 1834, p. 464 ; Looloo Paihih v. ' BaUo 
Jagclmrn Lai, S.D.A. 1856, p. 656 ; mice Par Khan v. Aimed Bisirns, 
S.D.A, I 808 , p. 477 ; EhugUe Singh v. Samperkash Singh, S.D.A ' 
1858, p. 504, ' * * 

(il) Act XLI of 1858, sec. 2, since repealed by Act XYIII of 18G9 ' 
\vliicli was in turn repealed by Act I of 1879. ^ 

, Khan v. Sged Loot/ Alee Khan, S.D.A. 

|o5d; p. 2G9» ..... 
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Tlio stamp to be imposed on a document was the largest 
applicable to its nature, not that required by tlie nature 
of tbe suit (/). But if the double matter were im- 
material and could be treated as mere surplusage, no stamp 
was required in respect of it (g). 

-4^ to imtmments executed on or after the of October 
ISGOj hut before the of June 1862. 

Act Xxivi of 1860 is so similar to Act X of 1862 
(wliicli came into force on the 1st of June 1862), that it 
seems siilEeient for the purposes of this treatise that the 
latter only should be referred to. The two Acts do never- 
theless differ in various respects : and it is therefore neces- 
sary to consider Act XXXVI of 1860 itself], in cases 
which come within its provisions* 

As to instruments executed on or after the lsi5 of June 
1862, hut before the 1st of January 1870. 

Every document of mortgage (/i) or conditional sale, 
assignment, pledge, or hypothecation, or of any acknowledg- 
ment in the nature of a mortgage, conditional sale, pledge, 
or hypothecation, of or in respect of any immoveable pro- 
perty with or without possession given, or of any personal 
property without possession given, intended as a security for 
money due or to be lent thereupon ; and every deed or con- 
tract accompanied with a deposit of title deeds to any pro- 
perty, where the same is made as security for the payment 
of money due or lent at the time — must bear the same stamp 
as is required for a bond for the payment of the amount 
clue or lent (i). 


{/) Beam Becituhdeonarain v. 8heo Golam Salioo, S.B.A. 1853, 
p. 501); Masst Kaddemima v. Rajhoomar Singh, S.D.xi. 1853, 
p. 942. 

(cj) Malmrajcai ofBiirdwan v. Boidnath Paul, S.D.A, 1853, p. 828. 
(h) Act X of 18G2, Sch. A, Art. 46. 

(?) Ibid, Art. 12 gives 'tlio stamp duty payable in respect of a 
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Every document of mortgage or conditional sale, assign- 
ment, pledge, or hypothecation, or of any acknowledgment 
in the nature of a mortgage, conditional sale, assignment, 
pledge, or hypothecation given for a loan or advance made 
on the deposit of any personal property {j), must be stamped 
as a promissory note (1c). 

Every instrument of mortgage or conditional sale, assign- 
ment, pledge, or hypothecation, with or without possession 
given of any immoveable property, or of any right, title, or 
interest therein, intended as security for the transfer of a 
Government security, or for the payment of an annuity 
for a fixed period, or for the delivery at a future date of any 
matter or thing capable of being valued, must be stamped 
as a bond for the total amount assured, or for the bond 
fide value (1), 

Every document of mortgage, or conditional sale, assign- 
ment, pledge, or hypothecation, with or without possession 
given, of any immoveable property, or of any right, title or 
interest therein, given for the security of an annuity for an 
indefinite period, such as a life annuity, is liable to the same 
stamp as for ten times the annual payment. If it is stipu- 
lated that the amount secured by such mortgage shall not 
exceed a certain sum, it must have the same stamp as for 
an instrument of mortgage of such limited sum : but when 
the total amount secured by the mortgage is unlimited, an 
optional stamp (m ) . 

bond or other obligation for the payment either absolutely or condi.' 
tionally of any definite or certain sum of money. 

(y) Act X of 1862, Sch. A, Art. 47. 

(*) Ibid, Promissory notes are to be stamped like Bills of 
Exchange, and Art. 10 lays down the rates for BOls of Esohano-e 
(0 life?. Art. 48. ‘ ■ 

(ro) Ibid, Art. 49. See sec. 27, which enacts that no deed liavintr 

an “ optional” stamp shall be held to be valid in respect to any sum of 

money larger than that for which the stamp on the instrument would 

be sufficient* 
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For every documeni; of mortgage where a bond has 
been already taken for the amount secured, or where, from 
my other cause, the mortgage is merely a collateral 
security to some other transaction in which an instrument 
recjiiiring a stamp has been executed, the stamp must 
be the same Us for the bond or other instrument if of value 
not exceeding eight rupees,— otherwise a stamp of eight 
rupees must be imposed (n). 

Where there are more instruments than one required to 
execute a mortgage in the manner desired by the parties, 
then for every deed other than the principal instrument 
(provided the latter has been duly stamped) the same stamp 
is required as for the principal document if of value not 
exceeding eight rupees,— otherwise a stamp of eight 
rupees (o). 

An agreement or memorandum in the, nature of a mort- 
gage must be stamped as a mortgage (p), 

Astoinst7*ume?itse£ceciitedon o7^ after the of 
1870, hut hefo7^e the of Apinl 1879, 

Act XVIII of 1869 came into force on the 1st of 
January 1870. In sec. 3, cl. 18 the term mortgage- 
deed^^ is defined as including every instrument evidencing 
a pledge of property for securing the payment of money : 
and property^^ is declared to mean property being in British 
India (g). 

Under this act every mortgage deed (whatever may bo 
the nature of the mortgage) must be stamped as directed by 
the Act, But the amount of the stamp duty payable is not 
the same in every case. Art. 5 of Schedule 1 declares the 
amount’ of stamp duty payable in respect of a bond for a 

00 Act X of 1862, Sch. A, Art. 60. 

(o) lUcl^ Art. 50, note. 

(i?) Ihkl^ Art. 1, 

te) See Moran v. Miitu Bilee, I. L. B. 2 Calc. 58 (of,, p. 87), as to 
letters of assignment of indigo to he mmufmtwed. 
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specified amonat, not being an administration bond (?). A 
mortgage deed when possession of the property comprised 
therein is not given by the mortgagor at the time of exe- 
cution, is liable only to the same stamp duty with which a 
bond for the amount secured is chargeable (5). And so is an 
instrument of further charge on such property ^yhether by 
indorsement or otherwise (t). A mortgage-deed to secure the 
due execution of an ofBce, or to account for money received 

by virtue thereof,— if the amount secured does not exceed 
Es. 3,000 is liable to the stamp-duty with which a bond 
for such amount is chargeable : but if the amount secured 
exceeds Rs. 3,000, or is not expressed, then the stamp is 
Es. 16 00* And so also is an assignment of any interest 
secured by a bond or mortgage deed (v). 

But a much heavier stamp is required for a mortgage- 
deed when possessi#n of the property comprised therein is 
given by the mortgagor at the time of execution (w). And 


^ (r) Act XVIII of 1869, ScL 1, Art 5, Tlie duty payable is as 
follows When the amount secured does not exceed Es. 25 — 
2 annas : when it exceeds Rs. 25 but not Rs. 50,-4 annas : when it 
exceeds Rs. 50 but not Rs. 100,-8 annas : for every Rs. 100 or part 
thereof in excess of Rs. 100 up to Rs. 1,000,-8 annas ; for every 

Rs. 600 or part thereof in excess of Rs. 1,000 up to Rs. 10 000 

Rs. 2, andS annas: for every. Rs. 1,000 or part thereof in 'excLs 
of Rs. 10,000 up to Rs. 30,000,— Rs. 2, and 8 annas : and for every 
Rs. 10,000 or part thereof in excess of Rs. 30,000,— Rs. 12 and 
8 annas. 

(s) Act XVIII of I8G9, Sell, 1, Arts. 10 and 5. 

(() Jiid, Art. 11. 

(u) Ibid, Art. 12. 

- (r) Ibkl, Art. 13. 

(w) Ibid, Art. 16— When the amount soenred does not exceed 
Es. 50, the duty is 8 annas : when the amount exceeds Es. 50 but not 
Es. 100,-1 rupee : for eveiy Es. 100 or part thereof in excess of 
Rs. lOO up to Es. 1,000,-1 rupee: for orcry Es, 500 or" part 
thereof in excess of Es. 1,000 np to Es. 10,000,^5 rupees • for omy 
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a similar stamp is payable on an instrument of further charge 
on such property whether by indorsement or otherwise (^). 

Every lease^ except one granted to a cultivator i® 

also liable to stamp duty (e), and so is a surrender of a 
lease (^^)^ and a copy, duplicate, or extract attested to be 
a true copy, duplicate or extract (6), 

Ou a counterpart of a mortgage-deed or lease^ a stamp 
of one rupee is payable (c). And a bond or mortgage-deed 
executed as a collateral security for the performance of an^ 
act, where such performance is secured by some instrument 
previously executed ou stamped paper in accordance with 
tlie law in force in British India at the time' of its execution, 
is liable to a stamp of two rupees (d). So also is an instru- 
ment evidencing an agreement to secure the repayment, on 
or before the expiration of three months from the date of 
such instrument, of a loan made upon the deposit of title-^ 
deeds or other valuable security (e}, Ou a reconveyance 
of mortgaged property, when the original mortgage-deed 
has been stamped in accordance vpith the law in force 
here at the time of its execution, there must be paid a I 

stamp duty of four rupees (/). f 

In the absence of agreement to the contrary, the expense I 

of providing the proper stamp shall, in the case of a con- ?■' 

Pls. IjOOO, or part thereof in excess of Rs. 10,000 up to Rs. 30,000, — | 

5 rupees : for eyery Bs. 10,000, or part thereof in excess of Ks. 30,000 I 

lip to Es. 100,000, — oO rupees : and for every Es. 20,000, or part I 

thereof in excess of Es. 100,000,-- 75 rupees. 

(x) Act XVIII of 18G9, Sch. I, Art. 17. I 

(y) , S.ec.JS, cl, 9. ' ^ 

. , (%} Ibid, Sell. I, Art. 19. ' * I 

(«-) Ibid, Art. 20. ■ ’ ’ | 

(h) iM, Art. 23. ' I 

(c) Sch. II, Art. 16. ^ 

(d) Ibid, Art, 20, , ■ - 

(e) lUd, Art. 21. .. | 

(/) 27, ■ ' ■ - I 
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veyance, mortgage-deed or lease, be borne by the grantee 
mortgagor or lessee, — and in the case of a counterpart of a 
lease by the lessor (y). Instruments reserving interest are 
not chargeable with a higher duty than that which would 
have been payable had interest not been mentioned (k). 
When the value of the subject-matter of a bond or mort- 
gage-deed cannot be ascertained, the proper stamp to be 
borne by the instrument may be determined by the person 
by whom the expense of providing the stamp has to be 
borne : but under such instrument nothing is I’ecoverable 
beyond the highest amount for which, if stated in an iustru- 
jnent of the same denomination, the stamp actually used 
would, have been suflSeient (i). 

The whole amount secured, for the payment of an annuity 
or other sum payable periodically for an indefinite time, by 
a bond, or mortgage-deed, shall (as regards the stamp duty) 
be deemed to be ten times the amount of the payment cal- 
4Julated for one year (/), 

. Where more instruments than one are required for the 
completion of a transaction involving the execution of a 
mortgage-deed, &e., the proper stamp shall be borne by the 
principal instrument executed, and each of the other instru- 
ments shall bear a stamp of one rupee ; but the instrumeut 
liable to the highest rate of duty shall be deemed the prin- 
cipal instrument : and if it is doubtful under what precise 
definition an instrument falls, it must be stamped accordino- 
to the highest rate which can be applied to it {k ) . 

This Act further declared that no instrument which is 
not properly stamped can bo received in any Court of 


(g) Act XVIII of 1869, see. 6. 

(h) Ihld, Sec. 9. 

(i) IhkJ,, Secs, 11 and 6, . 

(?) Ibid^ Sec. 12* 

m IMd^ Secs. IS and 14. 
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justice or by any person having aufcliority to receive 
evidence, as creating, modifying or extinguishing any right 
or obligatioBj— or as evidence in any civil proceeding : nor 
can it be acted on by any Court or auy public officer s 
nor can it be registered or authenticated by any public 
officer (1). But it is admissible in any criminal pro- 
ceeding, save under Ch. XL* of the Code of Criminal 
Procedure (Act X of 1872) (m). 

The same Act also enacted that if an instrument not 
pro})erly stamped is produced in a Civil Oourt, the Court, 
if satisfied that the omission to execute the instrument on 
proper paper did not arise out of any intention to evade 
payment of the duty, may receive such duty together with 
a heavy penalty (on a scale prescribed by tbe law) and 
shall certify by endorsement on the instrument that the 
proper duty has been levied on it : and this certificate is 
conclusive evidence as to the amount of stamp duty leviable 
on the instrument, which thereupon becomes admissible 
as if originally executed on paper bearing the proper 
stamp {n)* 

A judge acting under this section received the stamp 
duty payable on a document, together with the penalty, 
and endorsed his certificate on it. Immediately afterwards 
(as tlie case proceeded and he came to read the document 
carefully) he found that he had made a mistake. It was 
clear upon the face of the document that in omitting to 
stamp it, the parties were intentionally evading the stamp 
law: and the Court found as a fact that they acted with 
that intention. Nevertheless, the Judge having already 
endorsed his certificate, received the document in evidence. 
On appeal, the High Court held that a certificate granted 
under such circumstances was not such a certificate as is 

(0 Act XYIII of 18G9, sec. 18, 

{m) Ibid. 

(ii) Ibid^ See. 20. 

A 7 
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contemplated by section 20, and did not render the docu- 
inent admissible (o). 

Under tlie same Act any one wbo, with the intention of 
evading the stamp law, executes a document on unstamped 
or insufficiently stamped paper, exposes himself to the risk 
of a criminal prosecution : for when any such instrument 
is filed or exhibited in any Court, the Court may impound 
it and send it to the Collector, — who is directed by the Act 
thereupon to prosecute the offender. And there is a similar 
clanger if the document is produced before any registering 
or other public officer (p). 

- If there is a doubt as to the proper duty to be paid the 
Act permits an application to be made to the Collector, 
who will adjudicate on the question (g). His decision, 
however, is open to revision ou appeal, by the chief con- 
trolling revenue authority (^0,— who may make a reference 
to the High Court (s). When any document is produced 
before the Collector otherwise than for the purpose of 
obtaining an adjudication as to the proper stamp to be 
paid, — or is sent to him by a registering or other officer 
(under section 23), the Collector may deal with the case 
like a Civil Court acting under section 20, — or he may remit 
the penalty (t). 

When any property is sold and conveyed subject to any 
bond or other debt, or to any gross or entire sum of money, 
the Act declares that such debt or sum shall be deemed 
the consideration money or part of the consideration money 
(as the case may be) in respect whereof the stamp duty 

(o) Frosmno Nath LaUrea v. Tripoom Soonduree DabeCj 24 

w. E. 88. 

(2j) Act XVIII of 1869, Secs, 22, 23, 24, 29, 43* 

' (q) Ibid, Sec. 39. 
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is to he paiti And if the full consideration money is 
not set forth as directed by the Act, severe penalties 
are incurred by both seller and purchaser (u). And any 
attorney, vakil, mukhtar or other person employed in 
preparing an instrument in which the Act requii*es the 
full consideration money to be truly set forth, who know- 
in^ly inserts in the instrument any other than the full 
consideration, also makes himself liable to heavy penalties, 
• — extending in the case of an attorney, vakil or mukhtar 
to disability to practice (t?). 

As to instoniments executed on or after ilie Ist of Apnll%12> 

The present stamp law — Act I of 1879— came into force 
on the 1st of April 1879. Though it re-enacts many of the 
provisions of Act XVIII of 1869, still it dilFers in many 
and important points from that Act. It seems, however, 
snfSoient for the purposes of this treatise to notice here only 
such of its provisions as have a bearing on the subject of 
the law of mortgage. 

Act I of 1879 contains a new definition of the term 
mortgage-deed. Under this Act {w) it includes every instru^ 
meut wliereby for the purpose of securing money advanced, 
or to be advanced, by way of loan, or on existing or future 
debt, or the performance of an engagement, one person 
transfers or creates, to or in favour of another, a right over 
specified property (x). 

The present Act distinguishes, not only, like the Act of 
1869, between mortgages under which possession is and is 
not given, but also between mortgages under which posses- 
sion is and is not agreed to be given. It further makes 
certain alterations iu the rates of duty payable in respect 


{u) Act XVIII of 1869, Sec. 34. 

(v) Ihkl^ Sec. 35. 

(lo) Act I of 1879, Sec. 3, ck (13). , . . 

(z) Compare Act XTIII of 1869, Sec. 3, cl. 18. 
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of mortgage transactions, Under it {^) every mortgage- 
deed, other than a mortgage-deed executed by way of 
security for the due execution of an office or to account 
for money received by virtue thereof, a bottomry bond, 
an instrument evidencing an agreement to secure the 
repayment of a loan made upon the deposit of title 
deeds or other valuable security, or upon the hypothecation 
of moveable property, or a respondentia-bond is liable to the 
following stamp duty, mV.— (a) when at the time of execution 
possession of the property or any. part of the property com- 
prised m such deed is given by the mortgagor or agreed to 
be given, to the same duty as a conveyance for a considera- 
tion equal to the amount secured by such deed {z)x 
(b) when at the time of execution possession is not given of 
agreed to be given as aforesaid, to the same duty as a bond 
for the amount secured by such deed (a). And the same dis- 
tiuction is drawn in the ease of instruments imposing a 
further charge on mortgaged property, one duty being 
imposed when the original mortgage is one of the descripl 
tion referred to in Art. 44, cl. (a) and another when sdeh 


(y) Act I of 1879, Sch. I, Art, 44. Compare Act XVIII of 1869 
Sell, I, Arts. 10 and 16, * 

(s) The duty payable on a conveyance (Act I of 1879, Sch. I 
21) is as follows : When the amount of the consideration for such 
conveyance as set forth therein does not exceed Rs. o0~eiglit annas • 
when it exceeds Es. 60 and does not exceed Rs, 100— one rupee * 
for every Rs, 100 or part thereof in excess of Rs, 100 up to Rs 1 000--^ 
one rupee ; and for every Rs, 600 or part thereof in excess of 
Rs, 1,000— five rupees. 

(«) Tbe duty payable on a bond (Act I of 1879, Sch. I, Art. 13) is 
as folloy s When the amount or value secured does not exceed Es 10 
-two annas; when such amount or value exceeds Es. 10 but does 
not exceed Es. 50-fonr annas ; when such amount or value exceeds 
Es. 60 but does not exceed Es. 100-eight annas ; for every Es 100 
or part thereof in excess of Es. 100 up to Es. 1, 000-eight aunas ■' and 

for every Es. 600 or part thereof in excess of Es. 1,000-two rupees 

eight annas. ^ 
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mortgage is one of the description referred to in Art. 44, cl. 

question of the difference between the two classes of 
mort^^aeves named in Art. 44 has recently been considered by 
the High Court of Calcutta (c). Though the Court Avas 
nnaiiimons in holding that none of the mortgage-deeds 
forming tlie subject of tha referauce to it fell under el. (a) 
of tbararticle, the different Judges who formed the Beach 
do not appear to have come to this coaclusioa for exactly 
the same reasons. It was held by Garth, GJ., that where 
the title to the laud, and the possession or immediate right 
to the possession, both pass to the mortgagee by virtue of 
the deed; the same duty is charged as upon a conveyance 
by way of sale, because in that instance the mortgagee gets 
the same potentiary interest in the land which a sale would 
give him ; but when the title only passes, and possession, 
or the right to possession, does not, the interest which he 
gets is not necessarily a potentiary interest at all, and 
possibly may never become so. In such a case the lower 
duty is chargeable. It was ruled by Mitter, J., that 1 

the word given” in cl. (a) of Art. 44 seemed to point 
out that only those transactions were intended to be covered 
where the transfer of possession takes place in consequence 
of the agreement on the part of the mortgagor to deliver v.. 

over possession as part of the security of the mortgage 
money, but that w'here by virtue of a stipulation in the mort- 
gage deed, the mortgagee becomes entitled to enter upon 
possession quite irrespective of the consent of the mortgagor I; 

to make over possession, the clause in question did not apply,* 



. (5) Act I of 1879, Sell. I, Art. 30, Compare Act XVIII of 1869, 

Soil. I, Arts. 11 and 17. It may be noticed that this article is defective, 
inasmuch as it does not provide for the not uncommon case of a 'v.Jfl 

further charge with possession, when the original mortgage was without 
possession. As the article now- stands --such a fimther charge w''Ould >4 I 

seem to be liable only to the lower rate of duty, a result 'svhich' l.'r- 

cpnld not have been intended, • ^ 

(c) I. L. R. 10 Calc. 274. I*’' 
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because there it could not be said that the mortgagor con- 
sented to give possession. Lastly, Field, J., was oropinioa 
that the words “ agreed to be given” in clause (a) of the 
article, though they covered cases in which it was aoreed 
that possession should be given at any time, could only apply 
where tliere was an express or implied agreement to give 
possession, and that the clause did not apply where there 
was no such agreement, express or implied, but the effect 
of the document between the parties was such that the 
mortgagee would have a right, which he could enforce in 

a Court of law, to obtain possession if he desired to have 
possession. 

A mortgage-deed executed by way of security for the 
due execution of an office, or to account for money received 
by virtue thereof is liable, if the amount secured does not 
exceed Rs. 1,000, to the same duty as abend and ffi 
any other case, to a duty of five rupees (e), and a similar 
dutyis leviab e m the case of an assignment or transfer 
of any interest created by a mortgage-deed (/) 

The Act also prescribes different rates of duty in the- 
case of leases (^), and surrenders of leases (^), from those 
prescribed by the Act of 1869. 

The rates of duty payable in respect of copies or 

fied to be a true copy or extract, by or by order of any public 
officer and not chargeable under the law for the timi beimr 
m force relating to Court-fees, is, if the original was nol 


(<0 See svjjm, page 244 note (a). 

(«) Act I of 1870, Sch I Art 1 a n 
Sch. I, Art. 12. ’ ■ XVm of 1869, 

of 1869, Sch, I, 

&h. 1, Art. 39. Ac..wm., im. SoK 1, 

ArSo,'^"*’ “■ itlSTOIof 1859. Set J, 
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eliarg^eable with dufcy, or if tlie duty with which it was 
chargeable does not exceed one rupee, eight annas, and in 
any other case, one rupee (^), whilst a counterpart or dupli- 
cate of any instrument chargeable with duty and in respect 
of which the proper duty has been paid, is liable, if tbe 
duty with which the original instrument is chargeable does 
not exceed one rupee, to the same duty as is chargeable ou 
the original, and in any other case to a duty of one rupee (/)* 
Under the existing law ou an instrument evidencing an 
agreement to secure the repayment of a loan made upon 
the deposit of title-deeds or other valuable security, or upon 
the hypothecation of moveable property, there must be paid, 
when such loan is repayable more than three months, but 
not more than one year from the date of such instrument, 
the same duty as on a bill of exchange (A), payable other- 
wise than on demand, but not more than one year after date 
or .sight, for the amount secured, and when such loan is 
repayable not more than three months from the date of such 
instrument, half the duty payable on such a bill of exchange 
for the amount secured (/). 

A reconveyance of mortgaged property is now subject, 
if the consideration for which the property w’^as mortgaged 
does not exceed Rs. 1,000, to the same duty as a convey- 
ance (m) for the amount of such consideration as set forth in 
the reconveyance, and in any other case to a duty of tea 
rupees (?i) ; whilst a release, that is to say, any instrument 

[i] Act I of 1879, Sch. I, Art. 22. Compare Act XVIII ojTTseO 
Sch.I, Art.23. " 

U) IhkI, Sch. I, Art. 23, Compare Act XVIII of 1869 Sch I 
Art. 23. ' 

(Jc) Ihkiy Sch. I, Art. 1 1 (b). * 

(l) Ibid, Sch. I, Art, 29, Compare Act XVIII of 1869 Sch 11 

Art. 21, • . ^ ? 

(m) See supm, page 244 note (^), 

(n) Act I of 1879, Sch. I, Art 53. eompare Act XVIII of 18C9 

Sch. II, Art. 27. ■ , . ' 
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wliereby a person renotinees a claim upon anotlier person 
or against any specified property, is liable, if the amount 
or value of the claim does not exceed Rs. 1^000, to the same 
duty as a bond (o) for such amount or value as is set forth in 
the release, and in any otlier case, to a duty of five rupees (p). 

Section 9 of the present Act empowers the Governor-Genend 
in Council to make rules to regulate in the ease of each kind 
of instrument, when no provision contained in the Act is 
applicable thereto, the decription of stamps which may be used. 
By the rules made under the section (q), mortgage-deeds must 
be written on impresed sheets (r), except when written in 
u European language when an impressed label may be 
used ■ (s), and impressed stamps are declared to include 
impressed sheets and impressed labels (jf). 

Section of the Act (which is new) (i«), enacts that 
every instrument written upon paper stamped with an 
impressed stamp (which mortgages must be under tlie rules 
above referred to) shall be written in such manner, that 
the stamps may appear on the face of the instrument and 
cannot be used for or applied to any other instrument: 
This section has been considered by the High Court at 
Bombay (v), with special reference to the construction of 
the words on the face of the instrument.” The Court 
said (ir) that section"' (sec. 12) (which is substantially 

(o) See sitprij page 244 note (a), 

(p) Act I of 1878, Sell. I, Art. 54. Compare Act XYIII of 
1809, Sch. II, Art. 30, 

, (g) See Financial JNotification No. 1238, dated tlie Srd Marcli 1882, 
Gazette of Indla^ dated the lltli March 1882, p. 131. 

* (r) lUd, Exile 4, 

(s) lUd^ Rnlc 8. 

0) IM,Bule3. 

(«) Act r of 1879. See 33 and 34 Vic , ch. 97, s, 7. 

(t?) yDoviaimm Harjl v. VitJio Radhoji, 1. L. R. 5 Bom. 18S 
{aS) Ibid, cf. p. 194. 
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similar to sec. 7, cL I of the Statute 33 and 34 Vic*, 
c. 97), seems like sec. 11 to contemplate two objects 

(1) that the stamp should not be defaced or made illegible : 

(2) that the writing should not be so distant from the stamp 

as to admit of its being used again for another instrument : 
for instancoj by cutting off the part of the paper previously 
written upon, and writing a fresh, instrument upon the 
portion left blank. * * ^ In ordinary legal parlance, 

when the face of a deed or document is mentioned, no 
particular side or sheet of the parchment or paper, on which 
the deed or document is written, is thereby indicated. The 
last line on the second side, or if the deed or documeiib con- 
sists of more sheets than one, the last line on the last side or 
sheet, if part of the text or body of the instrument, is 
deemed to be as much upon the face of it as the first line on 
the first side or sheet. Ordinarily, if the instrument be of 
sufficient length, both sides of the paper are written upon. 
The 12tli section of Act I of 1879 does not say that the 
instrument must commence on the side on which the stamp 
is impressed, or that only one side may be written upon. The 
imposition of such excessive and minute details would be 
pitfalls to the unwary, and would, by frequently invalidating 
documents, press harshly npon the illiterate classes, and 
overthrow thousands of honest transactions without producing 
any such advantageous result in the form of revenue to the 
State as would compensate it for the discontent which would 
he occasioned. The Legislature has avoided such stringent 
details and seems to us to have satisfied itself by legislating 
against defiicemeat of the impressed stamp, and against 
such a mode of penning the document as would admit of that 
stamp being used for, or applied to any other instrument/’ 

The following section (a?) wliich prohibits a second in- 
strument chargeable wdth duty being written upon a piece 

(xj Act I of 1879, sec, 13. 

a8 
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of stamped paper upon wliieli an instrument cliargeaUe 
witli duty bas already been written, is also a new provision. 
Tbongbsecs. 14 declares tbat every instrument written in 
contravention of secs. 12 or 13 sball be deemed to be nn- 
siamped, tbe possibility of any bardsLip bein^ caused by this 
section is guarded against bj’' the provisions of sec. 37, wbieli 
empower the Collector to remit, if be thinks fit, the penalty in 
such cases, and by the provision in sec. 54 for the allowance 
of the value of the stamp when it has been inadvertently 
rendered useless under sec. 14, owing to tbe instrument for 
wbicb it has been used having been written in contravention 
of the provisions of sec. 12. 

The provisions of the present Act defining the persons 
by whom duties are payable (?/) : declaring that instruments 
reserving interest are not chargeable wdth a higher duty 
than that which would have been payable had interest not 
been mentioned (s) ; prescribing the duty in cases where 
tlie value of the subject-matter is indeterminate (a) : and 
laying down rules as to the duty payable in cases where 
several instruments are employed in completing a single 
transaction (^), or the same instrument relates to several 
distinct matters (o), or an instrument comes within two or 
more of the descriptions given in the schedule (d) are very 
similar to the corresponding provisions of the Act of 1869 
(e), which have been set out above (/j. 

In consideration of a former loan being allowed to continue, 
and of an additional loan being made, a lease was granted 

( 2 /) Act I of 1879, sec. 29, 

(z) Jbid,j sec. 23, 

{a) Ibid.,) sec, 20, 

(h) Ibid,) sec. 6, 

(c) Ibid.) sec. 7. 
id) Ibid.) sec. 7, 

(e) Act X?III of 1869, secs. 6, 9, 11, 13 and 14, 

{/) See suprU) p, 240. 
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of certain properties, upon terms which secured to the lessees 
the repayment of the whole sum with interest by yearly in- 
stalments, and at the same time secured to the lessor a 
substantial share in the usufruct of the property. The Court 
held that the arrangement in question was partly a lease 
and partly a usufructuary mortgage, but that, as the loan 
was the consideration for the lease, and the lease the consi* 
deration for the loan, it was impossible to say that the in- 
strument containing the arrangement was one relating to 
two distinct matters within the meaning of the first clause of 
sec. 7 of Act I of 1879. That clause relates only to transac- 
tions so distinct in their nature as to be capable of being 
carried out by two or more instruments instead of one, where- 
as here the contract ivas essentially one transaction. On the 
other hand, the case fell within the second clause of see. 7, the 
instrument being one, which answered two of the descriptions 
in the first schedule, and which was therefore chargeable 
with the highest duty which could be imposed on an instru- 
ment of either description. The instrument in question 
should therefore be stamped as a mortgage only (y). 

But the provisions of Act I of 1879 with regard to the 
valuation of an instrument executed to secure the payment 
of an annuity or other sum payable periodically, do differ 
somewhat from the former provisions {Ii)t It is now declared 
that (1) whei’e the sum is payable fora definite period so that 
the total amount to be paid can be previously ascertained, 
the value for the purposes of duty shall be deemed to be 
such total amouut : (2) where the sum is payable in per- 
]>etuity or for an indefinite time not terminable with any life 
in being at the date of the instrument, such value shall be 
deemed to be the total amount which, according to the terms 

(f)) In the matter of a Refereiux from the Soard of Seveiiue under 
sec. 46 of the General Stamp Act, JEx parte UUl, I. L. E. 8 Oalc. Soil, 

(A) See Act XYIII of 1869, sec, 12 , 

I 
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of such instrument, will or may be payable during the period 
of twenty years next after the date of such instrument : 
and (3) w^here the sum is payable for an indefinite term 
terminable with any life in being at the date of such instru- 
ment^ such value shall be deemed to be the total amount 
which will or may be payable as aforesaid during the period 
of twelve years next after the date of such instrument (i). 
The existing Act further contains certain provisions, deal- 
ing with the valuation of instruments chargeable with ad 
valorem duty in respect of an amount expressed in any foreign 
currency (J), or in respect of any stock or marketable secu- 
rity (A;), and declaring the effect of the statement in an in- 
strument of the current rate of exchange or average price 
(i), which are not to be found in the Act of 1869. 

Sec. 24 of the present Act is also new {m). It enacts that 
where any property is transferred to any person in consider- 
ation, wholly or in part, of any debt due to him, or subject 
either certainly or contingently to the payment or transfer 
of any money or stock, whether being or constituting a 
charge or incumbrance upon the property or not, such debt 
money or stock is to be deemed the whole or part, as the 
case may be, of the consideration in respect whereof the 
transfer is chargeable with ad valorem duty. 

It has been held by a Full Bench of the Bombay High 
Court, in a case in which the instrument in question was a 
certificate of sale, that there was not any difference under the 
Indian Stamp Act, 1879, in I’espect of stamp duty between a 
certificate of sale by public auction and a conveyance by %vay 
of private sale, and that, if property be sold expressly sub- 
ject to a debt due upon a mortgage of such property, that 

(?;. Act I of 1879, sec. 26. Compare 33 and 34 Yic., c. 97, sec. 72. 

O'). Ibid, sec. 20. Compare 33 and 34 Vic., c. 97, sec. 14. 

■■ ijc). md, sec. 21. Compare 33 and 34 Vic., c. 97, sec. 12. 

(0. lUd, sec. 22. Compare 33 and 34 Vic., c. 97, sec. 13. 

fm}. Compare 33 and 34 Vic., c. 97, see. 73. 
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debt must, under sec. 24, be added to the further sum (if any) 
given as purchase money, in order to ascertain the total amount 
of consideration of the certificate of sale or the private con- 
veyance, as the case may be, upon which the stamp duty is 
payable. But it is the amount due on the mortgage or 
other incumbrance, for principal only, at the time of the sale, 
which is chargeable with stamp duty. The exemption from 
stamp duty in respect of interest made by sec, 28 is not 
limited to the mortgage or other instrument by which the 
interest was originally made payable, but applies also in the 
case of a document of transfer made subject to a mortgage 
or other incumbrance on which interest is already due or 
may hereafter accrue due (^ 2 ). 

A Full Bench of the Madras High Court has how- 
ever put a different construction on the provisions of sec. 
24. In the case in question the Full Bench held that 
the stamp duty payable on a certificate of sale is governed 
not by sec. 24, but by Clause 16, Scbedule I of the Indian 
Stamp Act, 1879. At the same time the Court declared 
that if it were necessary to determine the construction of 
sec. 24, they should be inclined to hold that unless pl'operty 
be transferred, accompanied by an undertaking to discharge 
a mortgage to which the property was subject, it was not 
transferred subject to the payment” of the mortgage debt 
within the meaning of that section ( 0 ) . 

And this view of the section has been adopted by the 
Calcutta High Court in a recent reference. In this case the 
Court apparently assumed that sec. 24 of Act I of 1879 was 
applicable in the case of a certificate of sale, and held that 

where property is sold subject expressly to the payment 
or transfer by the purchaser of any money or stock, whether 
s uch money or stock be charged upon the property or not, 

(w). 8ha Nagindas Jeychand v. Halalkore Nathwa Gheesla. I, L E 
5 Bom. 470 (F. B.). 

( 0 ) Reference from a District Judge under sec* 49 of the General 
Skimp Act, h L, II 5 Mad. 18 (F.B). 
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such payment or transfer becomes the consideration for the 
sale ; and as soon as it is paid or transferred^ and not till 
then, the purchaser is entitled to his conveyance. In such a 
case it is perfectly fair that the ad valorem stamp duty should 
be calculated upon the amount of such money or stock. 
But where a property is merely sold subject to a mortgage 
or other charge^ the payment of such mortgage or charge 
forms, under ordinary circumstances^ no part of the con« 
sideration for the purchase. The vendor simply sells, and 
the purchaser buys an encumbered property ; and it is in no 
way essential to the validity of the sale that the mortgage 
or charge should be paid (p). 

Moreover, the provisions of the Indian Stamp Act, 1879, 
with regard to instruments not duly stamped and the punish- 
ment of offences are by no means a simple re-enactment 
of those in the Act of 1869 {q). 

The present Act requires every person having by law or 
consent of parties authority to receive evidence, and every 
person in charge of a public office, except an officer of 
police, before whom any instrument chargeable in his 
opinion with duty is produced or comes, to examine the same, 
and if it appears to him that such instrument is not duly 
stamped, to impound the same. Magistrates and Judges of 
•Criminal Courts are, however, exempted from the obliga- 
tion of so examining and impounding instruments except in 
iihe course of proceedings under chapters XL or XLI of the 
Code of Criminal Prdcedure (Act X of 1872), or chapter 
XYIII of the Presidency Magistrate’s Act (Act IV of 1877) 
(?'), and in the ease of a High Court Judge the duty may be 

(^>) Eefereme from the Board of Mevemce, I. L. E. 10 Caio. 92 
(cf. p, 95), 

{q) Act XVIII of 1869, Chaps. Ill and IV, 

(r) Chaps. XII and XXXVI are the corresponding provisions of the 
present Code (Act X of 1882), wMch repeals both X of 1872 and Act 
IV of 1877, 
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delegated to sucli ofiicer as the Court appoints in this behalf (s ) . 
No iostrument cliargeable with duty shall be admitted in evi- 
dence for any purpose by any person having by law or consent 
of parties authority to receive evidence, or shall be acted upon^ 
registered or authenticated by any such person or by any 
public officer, unless such instrument is duly stamped. Any 
such instrument, not being an instrument chai'geable with a 
duty of one anna only or a bill of exchange or promissory 
note, may nevertheless, subject to all just exceptions, be 
admitted in evidence on payment of the duty with which the 
same is cliargeable, or (in the case of an instrument insuffi- 
ciently stamped) of the amount required to make up such 
duty, together with a penalty of Rs. 5 or when ten times the 
amount of the proper duty or deficient portion thereof exceeds 
rupees five, of a sum equal to ten times such duty or portion. 
But nothiug in the section prevents the admission of art 
instrument in evidence in any criminal proceeding other than 
a proceeding under chapter XL or XLI of the Code of 
Crimiual Procedure (Act X of 1872), or chapter XVIII of 
the Presidency Magistrates Act (Act IV of 1877) (i). 

It was ruled by Malimoodj J., in a late Allahabad case 
(u) that the question of the admissibility in evidence 
of a document which was said to have been made in 1868, 
wdienActXof 1862 was the *stamp law, must be decided 
according to the rule laid down in this section. The rule of the 
stamp law prohibiting the admission of unstamped docu- 
ments, being a rule which belongs to the remedy, ad litu 
ordinationemy is to be enforced according to the law in force 
at the time when the suit is brought, not according to the 
provisions of repealed laws. 

The same section lays down the rule that when an instni- 

(s) Act I of 1879, see. 33, 

(i) Ibid^ see. 34. For the corresponding -provisions of the present 
Code sec swpm, p, 254, note 

Shanhar Lai v. ISulthranij I. L. R, 4 AIL 162, (cf. p. 477), ' 
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xnent bas once been admitted in evidence^ such admission 
shall cot be called in question at any stage of the same 
suit or proceeding on the ground that the instrument has 
not been duly stamped (v). This provision settles a qiiesr 
tion regarding which there was formerly some confli^^ 
of opinion (w). 

But in connection with this point, see. 50 of the Act, 
which has been enacted for the protection of the revenue, 
should be noticed. That section empowers the Appellate 
Court, either of its own motion or on the application of 
the Collector, to take into consideration any order of the 
lower Court admitting any instrument in evidence as duly 
stamped, or as not requiring a stamp, or upon payment of 
duty and a penalty ; and’ if it is of opinion that such 
instrument should not have been admitted in evidence with- 
out the payment of duty and penalty, or without the pay- 
ment of a higher duty and penalty than those paid, the Appel- 
late Court may record a declaration to that effect and 
determine the amount of duty with which such instrument 
is chargeable, and may require any person in whose posses- 
sion or power such instrument then is to produce the 
same, and may impound the same when produced. The 
Court is further directed to send any declaration 
recorded under the section together with the instru- 
ment, if it has been impounded or is otherwise in tba 
possession of the Court, to the Collector, who thereupon may 
prosecute any person for any offence against the stamp 
law which the Collector considers him to have committed 

{v) Act I of 1879, sec, 34, 3rd proviso. See MamaBami Chetti 
V. Ramdsami Ckettij I. L, B. 5 Mad. 220. 

(?;;) See Curn'le v. 8. V, Mutu Eamen 3 B. L. B. (a.c.j,) 

326 *, TbraMm Azim v, W* jD. 7. B. L. B. 653; Kastiir 

Bltdmni v. 1. L. B. 5 Bom. 621 ; Contra see Adinarayana 

BeUi V. 3 Mad, H. C, 297. See also Bafdar All Klmi r, 

Zackman Zas^h L. B, 2 AIL 654 (cf. p. 659). 


OF STASJPS ON IN£5TXIUMBNTS OF MOKTGAOIS. 257 

in respect of sucli instriinieBt. But no proseention is to be 
instituted when the amoimfe (iuclading duty and penalty) 
which according to the determination of the Court was 
payable in respect of the instruinent is paid to the Collector, 
unless he thinks that the offence was committed with an 
intention of evading payment of the proper duty. More- 
over, except for the purposes of sitch prosecution, a 
declaration made under the section shall not affect the 
validity of any order admitting any insti'iimeut in evidence, 
or any certificate granted under see. 39 ( a? ). 

When an impounded instrument has been admitted in 
evidence upon payment of a penalty, the person impound- 
iiig the instrnmeat shall send to the Collector an authen- 
ticated copy of the saute, together with a certificate in 
writing, stating the amount of the duty and penalty levied 
in respect thereof, and shall send such amount to the Col- 
lector or to such person as he may appoint in his behalf. 
In every other ease the person impounding an instrument 
shall send it in original to the Collector (y). The following 
sections give the Collector power to refund the penalty, or 
a portion thereof, which has been paid in respect of any 
instrument a copy of which has been sent to him by the 
person who has admitted the same in evidence ( 0 ), and 
prescribe the procedure, he shall adopt, when he impounds 
an instrument, or receives an instrument, which has not 
been admitted in evidence by a person having by law or 
consent of parties authority to receive evidence (u), or wlien 
an instrument not duly stamped through accident, mistake 
or urgent necessity is produced before him (Z)}. 

(.'^0 Act I of 1879, see. 50 
{if) Ihkl^ sec, 35. 

(s) Ihkl^ sec. 36. 

{a) Ihkl^ sec. 37. 

(h) Ihul^ sec. 38. 
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The Act furthei* provides that when the duty and penalty 
(if any) leviable in respect of any instrument has been paid 
either to a person admitting a document in evidence or to 
the Golleetorj such person or Collector (as the case may be) 
shall certify by endorsement thereon that the proper 
duty, or (as the case may be) the proper duty and penalty 
(stating the amount of each) have been levied in respect 
thereof, and the name and I’esidence of the persons paying 
them. Every instrument so endorsed shall thereupon be 
admissible in evidence, and may be registered and acted 
upon and authenticated as if it had been duly stamped, 
and shall be delivered, on his application in this behalf, to the 
person from whose possession it came into the hands of the 
officer impounding it, or as such person may direct, provided 
that no instrument which has been admitted in evidence 
upon payment of duty and a penalty shall be so delivered 
before the expiration of one 'month from the date of suchim- 
poundiug, or if the Collector has certified that its further 
detention is necessary and has not cancelled such certificate, 
provided also that nothing in the section shall affect the 
Code of Civil Procedure, section 144, clause 3 (c). But the 
payment of a penalty in respect of an instrument does not 
bar the prosecution of any person who appears to have com- 
mitted an offence against the stamp law in respect of such 
instrument. No such prosecution shall, however, be insti- 
tuted in the case of any instrument in respect of which 
such a penalty has been paid, unless it appears to the Col- 
lector that the offence was committed with an intention of 
avoiding payment of the proper duty (d). 

Any person who executes or signs otherwise than as a wit- 
ness any instrument, other than a bill of exchange, chetjue or 
: promissory note, chargeable with duty without the same being 

. (^) Act I of 1879, sec. 39, The Code referred to is Act X of 1877, 
but the cprreBpouding section in the Present Code (Act XIV of 1882) 

'' ' ■ is the Bathe* * , ■ ' 

' (<rl) Act I of 1879, sec. 40. ' 
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duly stamped {e) is liable to a fine of five hundred rupees. 
If however a penalty has already been paid in respect of the 
instramentj the amount of such penalty will be allowed in 
reduction of the fine (if any) subsequently imposed, in 
respect of the same instrument, upon the person who paid 
such penalty ( f )* Any person who with intent to defraud the 
Government of any duty executes any instrument in which 
the consideration (if any) and all other facts and circumstan- 
ces affecting the chargeability of any instrument with duty, or 
the amount of the duty with which it is chargeable are not 
fully and truly set forth, or being employed or concerned in or 
about the preparation of any instrument, neglects or omits 
fully and truly to set forth therein all such facts and circum- 
stances is liable to a fine of five thousand rupees (g). 

It has been held that the question of intention is one 
which the Magistrate is bound to consider in the case of a pro- 
secution under sec. 29 of Act XVIII of 1869 (fi). It is impos- 
sible for him to exercise any discretion in fixing the fine or 
to say what fine ought in any particular case to be imposed 
unless he is at liberty to determine whether the person 
prosecuted has used no stamp or an iusufixcient one from 
a bond Me mistake, or from carelessness, or with intent to 
evade payment of the stamp duty (z). The ruling in this 
case would seem to apply equally to the provisions of the 
present Act, which do not in this respect differ materially 
from those of the Act of 1869. 

(e) ‘‘Duly stamped*’ as applied to an instrument, means stamped, 
or written upon paper bearing an impressed stamp, in accordance 
with the law in force in British India when such instrument was exe- 
ciited or first executed. See Act I of 1879, sec. 3 cl. (10). 

(/) Act I of 1879, sec. 61. 

is) Ihid^ secs. 27 and 63. 

ih) Compare Act I of 1879, sec. 61. 

(0 AImjprm v. DwarJcamth Chowdhi^, I. L. E. 2 Calc, 399 (F.B.). 
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*^Tlie stamp Act is a fiscal enactment and must bo strictly 
construed ; and before any person can be punished for an 
oiFence relating to the stamp revenue, the procedure prescribed 
by tlie Act must be strictly followed” (/). So where an 
instrument is forwarded to a Collector under the second clause 
of sec. 35 of Act I of 1879, he is bound to pursue the course 
laid down by see. 37 of the Act, and, if he is of opinion 
that the instrument is chargeable with duty, and is not duly 
stamped, to require the payment of the proper duty or the 
amount required to make up the same, together with a pen- 
alty (/c). The payment of this duty and penalty is no 
bar to the prosecution of any person who appears to have 
committed an offence against the stamp law in respect 
of the instrument (i), but before a criminal prosecution 
can be instituted it is incumbent on the Collector, under 
the proviso to that section to form an opinion w’hether it 
appears to him that the offence was committed " with an 
intention of evading payment of the proper duty 

It has been held by the Allahabad Court that the Collector, 
being primarily responsible under the Stamp Acts of 1869 
and 1879 for the institution of prosecutions for offences 
against these Acts, should not himself try, as a Magistrate, a 
person accused of an offence against either of these Acts (jz). 

It may be noticed that the provisions in tbe present Act 
on the subject of adjudication as to stamps (o) differ, 
amongst other respects, from those of the Act of 1869 in that 
they extend to drafts of instruments brought to the adjudi« 

(i) I’er Fieldy J., in Empress v. Sodckmuncl Malianty^ I. L. B. 8 
Calc, 259 (cf, p, 262) ; see also the remarks of the saino Judge in 
Anonymous cascj I. L, B. 10 Calc. 274 (cf. p. 282.) 

(h) Act I of 1879, sec. 37, cl, (b), 

(0 sec. 40. 

(m) Empress v. Soddammd Malianty^ I. L. B. 8 Calc. 259, 

(n) Empress y. Deolei Wandan Lai, I. L. E. 2 All 806. 

(o) Act I of 1879, chap. HI. 
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eating officer prior to their execution, and empower the Col- 
lector to require an abstract of tlie instrument to be furnished 
to him (p). Many of the provisions in Chapter V (Eeferenee 
and Revision) are also new, amongst which are to be found 
the provisions referred to above, empowering the Appellate 
Court, either of its own motion or on the application by the 
Collector, to take an order of the lower court on the question 
of stamp duty into consideration (g). It may further 
be observed that the Act does not contain any provision 
similar to section 40 of the Act of 1869, allowing appeals 
against, or revisions of certificates or orders of a Collector. 

When a document is tendered for a purpose collateral to 
the object of the document, and its admission does not involve 
giving effect to it as operative between the parties to it, it 
is admissible in evidence even though unstamped (r.) 

In a recent Allahabad case the effect of an unstamped 
transfer of a mortgagee's interest was considered. In that 
ease a mortgagee had transferred his interest under his 
mortgage to a third person by an unstamped endorsement on 
the mortgage-deed. Subsequently, on the transferee find- 
ing that the Courts would not recognize his title owing 
to the endorsement on the mortgage-deed being unstamped, 
the transferee, in pursuance of the award of certain arbi- 
trators to whom the matter was referred, returned the deed 
of mortgage to the mortgagee, who was directed by the 
arbitrators, but failed, to return to the transferee the 
amount of the consideration for the transfer which he had 
received from him. In a suit by the mortgagee, the mort- 
gage having been foreclosed on bis application, for pro- 
prietary possession of the mortgaged property, it was held 


(p) Act I of 1879, sec. 30. Compare 33 and 34 Vic,, c, 97, s. 20. 

((/) see. 50. See pp. 256-257. 

(f) Mmtomji Edulji CVoos v. Cmsetji Gm^ Croos^ I. L. R. 
4 13010.349. ^ ^ - 
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by Straight^ J*, that the suit was not, and by Mahmood, J., 
that the suit was, maintainable (s). Straight^ J., was of opini- 
on that the transfer by endorsement of the deed of mort- 
gage, notwithstanding such transfer was not stamped, trans- 
ferred to the transferee the mortgagee's interest in the 
property ; that such interest could not be re-transferred 
to the mortgagee except by a formal instrument stamped 
.according to law, inasmuch as any other mode of re-trans- 
fer would leave the mortgagee under the same disabilities 
as regards the stamp law as the transferee, as any suit 
instituted by the mortgagee would, strictly speaking, be 
based, not on the deed of mortgage, but on the re-transfer ; 
and that therefore under these circumstances, and having 
regard to the fact that the mortgagee had not returned the 
consideration for tbe transfer to the transferee, the mort- 
gagee actually, though not ostensibly, based his suit upon 
a re-transfer winch was not stamped, and for which he bad 
not given any consideration. On the other hand, MaJmood^ 
J., held that tbe unstamped transfer by endorsement was 
inadmissible to show that tbe mortgagee had transferred 
his interest in the deed of mortgage, whether the transferee 
or the mortgagors wished to use it in order to show that 
fact, and consequently the mortgagee must still be - regarded 
as the person interested in the deed. 

Bis sometimes difficult to determine whether a parti- 
cular document should be stamped as a mortgage or as a 
document of some other nature. In one case the docu- 
ment purported to be a deed of mortgage with possession 
by which the owner of certain land, being indebted in a 
certain sum, conveyed tbe land to bis creditor for nine years 
in liquidation of the principal and interest of the debt. 
The creditor was to take the produce of the land, enjoy 
the profits, or suffer the loss, and pay a certain sum per 


{^) Shankar Lai v. Bakhranl^ 1. L, E, 4 AIL 462. 
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annum as rent. It was held that, although the parties 
may have understood and described the transaction as a 
moriofase, it was in fact a sale of a term, or lease for a term of 
nine years with a reserved rent, in consideration of a 
premium, the amount of the debt and interest, and the stamp 
duty leviable was therefore that for a lease with a premium (0* 
Again, in a contract for work to be performed entered into 
by a contractor with the Executive Engineer of a district, 
it was stipulated tliat payments should be made from time 
to time to the contractor as the work progressed, and that 
the Engineer might retain 10 per cent, on the value of 
the work done to cover eonipensation for default on the 
part of the contractor and as security for the proper perform- 
ance of the contract. It was suggested that the contract 
should be stamped as a mortgage with possession, inas- 
mueh as it amounted to a mortgage of the percentage of 
which present payment was postponed. But the Court 
held that this was not so, for the property remained in the 
Government till the sura necessary to pay the amount re- 
tained was paid to the contractor, or at least severed from 
bulk and assigned for such payment. The contract was 
an agreement and chargeable with stamp duty as such (?^). 

The principle applicable in the case of a bill of exchange 
or promissory note, namely, that an endorsement made before 
the instrument is drawn renders the endorser liable for any 
amount warranted by the stamp, which may afterwards 
be filled up upon the face of a bill, is applicable also to 
the ease of a bond pledging by way of mortgage immove- 
able property for securing the amount borrowecb A 
person entrusted to his man of business a blank paper, 
duly stamped as a bond, and signed and sealed by him- 

(jf) Beference under Stamp Act, sec. 46, X. L. 11. 7 Mad. 203. (F.B.), 

{u) Beference zmdcr Stamp Actj sec. 46, I. L. 11. 7 209 

(F.B.). 
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self^ in order that tlie instrument might bo duly drawn 
up and money raised upon it for liis benefit As the instru- 
ment was afterwards drawn up, it pledged by way of 
mortgage the immoveable property of tbe obligor as security 
for the money borrowed, and money was obtained upon it 
from persons who had no reason to doubt the bond fides 
of the transaction. It was held by a Division Bench of the 
Calcutta High Court that the pledge of the obligor^s 
immoveable property was valid, and that a suit would 
therefore lie against his representatives for the realization of 
tbe amount of principal and interest due from the mortgaged 
properties mentioned in the bond (t?). 

"When a District Court has refused to allow the full 
amount required to make up the proper stamp duty to be 
paid, on the ground that the document was intentionally 
executed on an insufficient stamp, for the purpose of evading 
the law, — the High Court will not in special appeal ques- 
tion the correctness of the finding of the lower Court {%o). 

Where both the lower Courts (the Court of first instance 
and the Court which hears the case in regular appeal) hold 
a document to be insufficiently stamped, — and the person 
relying on tlie document does not offer in either Court to 
remedy the defect by paying tbe stamp duty and penalty, 
the High Court will not in appeal allow them to be 
paid. To do so would be to admit, on special appeal, 
fresh evidence which the party offering it might have 
given in the Courts below if he had not persisted 
in taking a wrong view of the law (a?). This was 
a case under the old Bombay stamp law (Bombay 
Eegulation XVIII of 1827), But it has also been held 


(t’) Walikliinnessa v. Sttrrjachss^ I. L. K. 5 Calc, 89, 

{iv) Gamlhirmal v. OJiejmal^ 10 Boin, H. 0. 40G ; Eamhrkluia 
Gopal \\ Tiiliu S/nmji, 10 Bom. 11. C. 441. 

Eumkrkhna Go^'ul v, Tlthi Shivajt^ 10 Doni= 11. C. 441, 
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ill Bengal nnder the Stamp Acts of 1862 and 1869, that an 
Appellate Court has not, even in regular appeal, authority 
to direct the reception of an unstamped document upon 
payment of the amount of stamp duty, and prescribed 
penalty unless the doty and penalty was tendered when the 
document was first offered in evidence and rejected (y)* 

(y) Gotirpershad Sing v, Zaila Wundlalf 7 W. E. 439 ; Champa- 
hathj T. BiU Jibim, I. L, B, 4 Calc. 213, 




CHAPTER VIL 


OF THE RELATIVE ESTATES AND DUTIES 
OF THE MORTGAGOR AND THE 
MORTGAGEE. 

On the execution of the mortgage, the proprietary right 
still remains in the mol’tgagor, even although the possessory 
right may have passed to the mortgagee. 

Whichever party has possession, ^whether he be the 
mortgagor or the mortgagee, is in the position of a 
trustee : he is not the absolute owner of the land, but 
holds it subject to the rights of the other. The mortgagor 
must use it as liable to become the property of the mort« 
gagee, and must not do anything that tends to injure or 
diminish the security on the strength of which he has 
received the money of the latter (a). The mortgagee in 
possession must, as a mere trustee for the mortgagor, 
manage the land according to the best of his ability, regu- 
lating the expenses carefully, and applying all the profits to 
the satisfaction of his claim ; and he must take the same 
care of the estate as he would of his own, and must admit 
no claim upon it until assured of the title of the claimant (d). 
The mortgagee is in most cases liable to account for his 
management ; the mortgagor never is so. 

The mortgagee's rights are of course always subject to 
any lien or incumbrance, as a lease or a mortgage, existing 
prior to the date of his security (e). And he cannot 

(a) cf. See. 6G of the Transfer of Property Act, 1882. 

(b) Baboo Kunhya Lai Bad AUe^ S.D.A. 1859, p. 1273, 

and e/. sec. 76 of the- Transfer of Property Act, 1882. 

(c) cf. Bee, 48 of the Txansfer of Property Act, 1882. 
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r^^piuliate engagements binding the land, previously entered 
into by the mortgagor (d)» 

Where a mortgagee entitled to possession finds a third 
party in possession under a mokurreri lease granted shortly 
prior to the mortgage, and sues to have it declared that the 
mokurreri was taken in fraud of the mortgagee and there- 
fore is not binding as against himj — the mortgagee as 
]T®intiff must give some evidence to impeach the lease : 
but if he makes out a good primd facie case to impeach 
the validity of the mokurreri, then the omis is shifted and 
the mokiirreridar must prove that the lease was really 
executed before the mortgage, and bond fide for a real con- 
sideration and was intended to be operative as against the 
grantor of the lease (e). 

But it is only the mortgagor’s acts prior to the date of the 
mortgage which bind the mortgagee. His subsequent acts 
do not bind the mortgagee unless they are done by him as 
agent for the mortgagee. Thus where the. mortgage recited 
that the money was raised to enable the mortgagor, who was a 
member of an undivided Hindu family, to sue his co-partners 
for partition of the family property and possession of his 
share therein, which was comprised in tlie mortgage, and 
the mortgagor subsequently brought a suit with that object 
against his co-parceners, but allowed it to be dismissed by 
default, the Bombay High Court held that, as it was not 
made out that the mortgagor, in bringing his suit, had acted 
as the agent of the mortgagee, a suit by the mortgagee for 


(f?) Datamm Singh v. Odit Singhs S.D.A. 1849, p. 341 ; Motee 
Singh v. MuUa Elian, S.D.A. N.W.P. 1853, p. 515 ; BTieeha v. 
Dholml Singh, S.D.A. N.W.P. 1854, p. 366 ; Morals v. Gontier, S.D.A. 
N.W.P. 1854, p. 585? Aseem-oollah v, Koondxm Singh, S.D.A. 
N.W.P, 1855, p. 408. 

(e) SJiamnafamx, The AdmlnUtmior- General of Bengal, 23 W, E. 
Ill (RG.), 
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partition of the same property was not barred (/)• So 
also it has been held that a decree given in a suit brought 
against the mortgagor, declaring that the property pledged 
was subject to a mokurreri lease in favour of a third party, 
was not in any way binding upon the mortgagee {g ) ; and 
this case has been followed in a later one, in which it was 
ruled that a mortgagee not in possession is not barred by a 
decision^ affirming a right of way in a suit between a tl^d 
party and the mortgagor, from suing for a declaration that 
there was no such right of way, the mortgagee having had 
no knowledge of that suit, which w-as however decided 
without any collusion between the parties to it (A). 

A mortgagee who is entitled to possession, has generally 
a right to have his name registered in the Colleetoris books 
as mortgagee, in the place of that of the mortgagor {%) : 
and he has a right to appear at a revenue settlement as 
an objector to the settlement then made, or as a claimant 
of the settlement. 

(/) Krishnaji Lahslman Eajvade v, Sitaram Murarrav JahM^ 
I. L. K. 5 Bom. 496. 

{g) Dooma Sahoo v. Joonaraln LoU^ 12 W, R., 362. 

(?i) Bommalee Nag v. Kcylash Chiinder Dey^ I. L. B. 4 Calc. 692. 

(i) See Ben. Beg, VIII of 1793, sec. 28. This Begulation has 
been repealed by Act XII of 1876. Section 1 of that Act provides, 
however, that it shall not affect any principle or rule of law, or 
established jurisdiction, form or course of pleading, practice or proce- 
dure or existing usage, custom, privilege, restriction, exemption, office 
or appointment, notwithstanding that the same respectively may have 
been in any manner affirmed, recognised or derived by, in, or from 
any enactment thereby repealed. Whatever may be the effect of that 
section, Ben. Act. VII of 1876, sec. 44, provides that every person 
who holds a mortgage of any proprietory right in any estate may 
apply to the Collector for registration of his name as such mortgagee^ 
and of the interest in respect of which he is such mortgagee, and in 
mBx application he is to specify whether he or the mortgagor is in 
possession. 
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III a case wliicli came before the Priry Comieilj tlie 
morfcpjagee had taken no steps to obtain possession or to 
foreclose, for many years after he might have taken them : 
and the mortgagor meanwhile sold part of the property to 
a purchaser whom he put in possession and who got his 
name substituted in the Collectorate for that of the mort- 
gagor. Their Lordships on this observe: It may be, 
and probably is, better that mortgagees keeping their 
securities locked up in their strong boxes and allowing the 
mortgagor to be the ostensible owner in possession for a long 
series of years should occasionally, as in this case, find them- 
selves deprived of portions more or less small of the mort- 
gaged property, than that hondj fide purchasers and persons 
claiming under them, after many years^ possession and pos- 
sibly much expenditure, should be ousted under a mortgage 
title perhaps half a century old, because somebody has been 
paying interest on the mortgage money. In the present 
case an actual mutation of names took place, and a very 
slight degree of vigilance would have enabled the mortgagee 
to assert his title earlier (y)/^ 

When a mortgagee of a ^^ maafee” tenure was no party 
to resumption proceedings under Act X of 1859, sec. 28, 
and the land was resumed wdth the mortgagor's consent, 
the mortgagee was held to be entitled to question the hand 
fide character of the resumption proceedings (/c), 

A person admitted to settlement as a shareholder, and 
who continues recorded as lumberdar, may sue to recover 
his share of the produce of the estate, without first bringing 
a suit to establish his right to possession. His being so 


{j') Brojonath Koondoo Cliowdry v, Klidxii Chunder 14 

Moore’s I. A. 144 (cf. p, l5l) ; S.C. 8 B, L. R. 104 (cf. p. 109). 

(Id) Sheikh Toohm v. Ooman Shunke}% 2 N. W.P (Agra) H. C. 
117. 
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admitted , and recorded, gives lum a primd facie title to be 
heard on the merits of his claim (1). 

■ In a pure usufructuary mortgage, the mortgagee has 
from the first a possessory right : but he never has any 
thing more, as the proprietary right remains always in the 
mortgagor. In simple mortgcnges, no proprietary or pos- 
sessory right vests in the mortgagee at all, and he is not 
even in a position which entitles him to appear at a revenue 
settlement, either as a claimant or in any other capacity 
(m). In mortgages by conditional sale, the proprietary 
right, and also the possessory, vest. in the mortgagee, when 
the term fixed for the re-payment of the loan has elapsed, 
and the process of foreclosure has been completed,— -but not 
till then (? 2 ), 

An estate was sold for arrears of revenue in 1840 under 
Ben. Reg. XI of 1822, which was then in force, and a 
mortgagee in possessien sued under sec. 25 of that Eegula- 
tion to set aside the sale. It was held that his suit would not 
lie, as a mere mortgagee in possession has no right of 
ownership, and the Regulation gave the right of action to 
proprietors only (o). ^^The right, of ownership in the 
mortgaged property does not pass to the mortgagee leaving 
only the equity of redemption to the mortgagor. The 
right of ownership, together with the right of redemption, 
remain with the mortgagor : and until the property be 
actually foreclosed and the sale become absolute, the right 


{1) Muhummud Kadlr Ulee v. Zamin TJUe^ S.D.A. N.W.P., 1855, 
p. 494. 

(m) Sheihh Torab Ali v, Qam KJioda JBuIcsIi^ S.D.A. N.W.F., 
1853, p. 489. 

(n) Zeinui JBegum v. Blmhm Lal^ S.D.A., 1849, p. 392. See 
lAm Kussoo Beg -V* Thdlcoor BTiuwmee Singlij S.D.A. NAY.P., 1855, 
p. 453. 

(o) Smdui Alee Khm v. The Collector of Saruni B.D.A,, 1858, 
p, 840. 
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of ownership does not pass. The doctrine is equally appli- 
cable to conditional sales or usufructuary mortgages: it 
follows that the mortgagees in the present case w^ho, what- 
ever the nature of the mortgage, were in possession, were 
simpTy usufructuaries, and as such enjoyed no right of 
ownership. Such being the case, the registration of their 
names incorrectly as proprietors, or the entrance of their 
names in the sale advertisements as such, when in fact and 
admittedly they were no such thing, cannot alter the nature 
of their rights or convert a lower into a higher title. Being 
as they are usufructuaries, they should, with a view of 
saving their right, have paid in the revenue and stayed the 
sale, and they would thus have had an action against the 
actual proprietors for money paid on their account to protect 
an interest of the payer in the property.’’ 

Where there was an usufructuary mortgage, and the 
mortgagee, having been ousted, sued to recover possession 
on the ground of proprietary right, — the Court held that 
his suit would not lie, as he had no proprietary right, 
and ought to have sued for possession merely as 
mortgagee (p). 

lu this connection the question, which has been raised 
in the N. W. P., whether the term co-sharer” in the local 
Ee venue law includes a mortgagee of a co-sharer, may be 
referred to. It was held by the late Sudder Dewany 
Adawlut of the N. W. P., that sec. 1 of Act XiV of 1863 
(the former Eevenue law), which referred to suits by 
co-sharers for their shares of the profits of an estate, was 
sufficiently comprehensive to include not only actual pro- 
prietary co-partners, but all who occupy their places, such 
as transferees and mortgagees of their rights, who - for 


(p) Locimn Singh t. Kessor Konwarj S.D.A, N.W.F., 1852 p. 6 ; 
Jcorahhun Lall Mmiir v* Nuwul Singh^ S.D.A. N.W.P. 1856, p. 75, 
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tfo timie ocoiipy tlieir places” (q). Act XIY of 1863 was 
siipeFseded by Act XVIII of 1873, but the language of the 
two Acts, so far as the point in question is concerned, was 
the same. Nevertheless, a Full Bench of the Allahabad 
Court was recently equally divided on the question wlTether 
the term co-sharer in sec. 93 (o) of Act XVIII of 1873 in- 
cluded a mortgagee of a co-sharer Two of the Judges 
{Pearson and Oldfield^ JJ.) following the cases above re- 
ferred to, held that it did, whilst the other Judges {Stuart, 
C. J., and Straight^ J.) held that it did not, basing their 
opinion on the ground that a mortgagee has not the full pro- 
prietary rights of a co-sharer. As put by Stuart^ GJ, {s)i 

a co-sharer is a land-owner, or landholder or proprietor, 
whereas the interest of a mortgagee, even of a mort- 
gagee in possession, is of a more limited nature, A 
.mortgagee may by foreclosm*e become possessed of the 
mortgaged property, but he can never by the dii’ect and 
unaided effect of his mortgage-right become absolute 
owner, and unquestionably he has no proprietary right 
to begin with.” It may however be noticed that Act 
VIII of 1879, which amends Act XVIII of 1873, has 
removed any difficulty of a similar nature that might arise 
under that Act in the definition of the term owner” by 
defining it to include a lessee, mortgagee, or other person 
in possession of the land {t), 

A somewhat similar question has been raised in Madras 
also, where it has been ruled that under the terms of 
Madras Act VIII of 1865 (Rent Act) a mortgagee may 

, {q) Bahoo Gohul Vase v. Baboo Balmolcund, S.D.A, N.W.P., 1864, 
vol 2, p. 592, followed iu Sree Kishen v. Eshree Purtauh Mai^ 2 
N.W.P., (Agra) H.-O, 299. 

(r) JBhawml Qir v. Bahnavdan I. L> R. 3 All. 144 (F.B), 

{s) Ibid cf, p. 145* 

’ (i) Act Till of 1879 s, 11. See also tho definition of a pro- 
priitoF’^iU sec. 12. ■ 
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exei'cfse tlie powers of a landholder” under the Act — (1) 
as a farmer” if the mortgagor is a landholder of the first of 
the two classes of landholders defined in sec. 1 of the 
Act, and if it is a condition of the mortgage that the mort- 
gagee shall take possession of the estate in whole or in 
part, and give credit or account for a sum certain to the 
proprietor on account of the collections, or — (2) as an assignee 
of a landholder if the powers conferred by the Act on land- 
holders have been specially delegated to him by his mortga- 
gor under sec. 79. of the Act, A delegation of powers may 
be inferred from the general tenor of the instrument and 
without express terms, but it should not be inferred from 
an instrument which in form is an ordinary mortgage (w). 

It is the duty of a mortgagor to take all legal means ta 
protect his rights in the property mortgaged by him : and 
the mortgagee will he entitled to recover damages for any 
loss ho may sustain through n^lect of that duty (??). 

The Government revenue is a charge upon the land out 
of which it is payable, and takes precedence of all other 
claims (w). Consequently a mortgage does not in fact 
pledge anything more than the receipts in excess of the 
revenue payable in respect of the land mortgaged. It is 
therefore, prhnd facie^ the duty of the person who is in actual 
possession and registered as proprietor, to pay the Govern- 


or Ydlaya v. Tiritva^ I. L. R. 5 Mad. 76 (F.B.) and Narayana v. 
Muhimdaf I. L. E. 6 Mad. 87 (P.B.) 

(v) Annundchundev Banerjea v. Soohulchunder JDey, S.D.A. 1857, 
p, 1195 ; Ptirlhad Chunder Mujumdar v. Chundeechurn BhuUacharjea^ 
S.D.A. 1853, p. 675. And cf, sec, 65 cl, (b) of the Transfer of 
Property Act, 1882. 

With reference to the matters discussed in this and the 
following paras, compare generally the provisions of ss. 65 cl, (c), 68 
cl. (b), 72 cl. (b), 73» and 76 oL (c) and the last para,, of the Transfer 
of Property Act, 1882, 

' ■ ' A 11 ' 
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ment revenue (.2?) t and any loss arising' from tbe neglect 
of this duty, must be borne by bim. Hence, if the mort- 
gagor in possession allows the land to be sold for arrears 
of revenue, the mortgagee has a lien on any surplus 
remaining in the Collector’s hands after payment of the 
revenue due (y). 

So, where a mortgagee obtained a decree against his 
mortgagor declaring his lien over the mortgaged pro- 
perties, and the Collector bad, previous to the institution 
of this suit, sold certain of the mortgaged properties, free of 
all incumbrances, for arrears of Government revenue, and 
the surplus sale proceeds had been attached by certain 
creditors of the mortgagor, it was held, in a further suit by 
the mortgagee against the attaching creditors to have a 
declaration of his lien over the surplus sale proceeds, that the 
mortgage decree declaring the lien over all the mortgaged 
properties* covered the surplus sale proceeds then in the hands 
of the Collector, because these moneys must, as between the 
mortgagee and attaching creditors of the mortgagor, be 
taken to represent the mortgaged properties (s). 

If the mortgagee pays the revenue in order to save the 
estate, be may add the amount so paid to the mortgage debt 
(a). And if property mortgaged by conditional sale remains 

(as) Juggutputty Singh v. Rughooburclyal, S.D.A., 1852, p. 678. 
See also for the similar Bombay law, Abdul Gmii v. Krislmaji 
10 Bom. H. C. 416, and Bamchandra Mankesimar v. Bliimra^ 
R,, 1 Bom. 57T. ‘ And see for the similar Madras law, 
Bajagopalachari v. Suhharaya Mudaliy I. L. R, 7 Mad. SI (F.B.), 
though that case was one relating to arrears of rent, which were held 
to differ from arrears of revenne in not being a charge on the land. 

ip) JEfeera Ball Chowdhry v, Janoheenath Mooherjee^ 16 W, R. 222. 

( 0 ) Kristodas^ Kundoo v. Mamhant Boy Chowdhry ^ I. L. R. 6 Calc. 
142. 

(c&) Wugenderchundtir Ghose v. SreemuUy Kmiinee DoBsee^ 11 
Moore’s*'!, A. 241. Bee also Byed Mnayet H ossein v. Muddun 
Mooiwe Shahooiiy 14 B, L. R. 155. Act XI of 1850, sec. 9 ; and the same 
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10 tlie possession of tlie mortgagor, and is sold for arrears of 
revenue, the mortgagee can recover from the mortgagor, the 
balance due to him, with interest, — instead of being left to 
his remedy against the land alone, as he otherwise would 
be (b). So, on the other hand, an usufructuary mortgagee, 
who, being in possession of the mortgaged estate, allowed the 
Government revenue to fall into arrears during his manage- 
ment, in consequence of which the Collector farmed the 
property for some time, was held responsible for the profits 
of the term during which the Collector was in possession 
(c). And an usufructuary mortgagee has no claim against 
the mortgagor personally for Government revenue paid by 
him while in possession, although such payments will be 
credited to him on adjusting the accounts between thenj* 

The mortgagee has no right of separate action for the 
amount so paid, while he remains in possessiou^^ (d)^ 

But in a recent case decided by the High Court at Allahabad, 
by the terms of a deed of usufructuary mortgage, the mort- 
gagor accepted the liability on account of any addition that 
might be made to the demand of the Government at the time 
of settlement. During the currency of the mortgage tenure, 
the mortgagees, averring that they had to pay a certain sum 

principles would appear to apply in the case of a payment made by 
the mortgagee of a patni talook to prevent the sale of the taloofc 
for arrears^ of zemindari rent under the patni sale law, Mohesh 
Cliunder Banerjee v. Earn Fursono Chowdvy^T, 4 Calc. 539 ; 
See further the remarks of the Full Bench in Eajagopalachari v. 
Buhharaya Mudali^ I, L. R. 7 Mad. 31 (cf. p. 35). 

(5) Bulram Seiii v. JSurree Churn Shah, S.D.A., 1848, p. 368. 

(c) Eajah Juggut Singh v. Kasim Ali, S.D.A. N.W.P. 1848, 
p. 417 ; Syud Kuramut Ali v, Syud Imdad Ali^ S.D,A, N.W.P., 
1862, p. 7. 

(d) Miisst* Behee Wuheedun v. Hakeem Ahooul Hosseln^ S.D.A. 
1852, p. 1063. See also Kunhooehurn Mytee v. Muddun Fundeh^ 
S.D.A-. 1848, p. 346 and Rajah Doerga Fershad v. Qujadhur Zalh 
S.D,A. N.W.P. 1864, p. 378. 
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in excess of the amount of Q-overnment revenue entered in 
the deed of mortgage, sued the mortgagor to recover such 
excess. The Court held that, inasmuch as no settlement of 
accounts was contemplated or was necessary under the pro- 
visions of the deed of mortgage, and such deed did not 
contain a provision reserving the adjustment of any sums 
paid by the mortgagees in excess of the amount of the 
Government demand at the time of the execution of such 
deed to the time when the mortgage tenure should be 
brought to an end, the suit was not premature and could be 
entertained (c). 

But it is only the revenue which accrues during the time 
of his possession, that the mortgagee is bound to pay : 
all ai rears fallen due before the date of his entry, I'emain 
payable by the mortgagor. 

A mortgagee being in possession, the Collector came in 
and farmed the property, not on account of any fault or 
mismanagement on the part of the mortgagee, but for an 
old balance of revenue fallen due before the commencement 
of his interest as mortgagee. The mortgagee, after a time, 
came forward and paid up the arrears, whereupon a farm- 
ing settlement of ten years was granted to him by the Col- 
lector. It was held, that the mortgagee was entitled to all 
the profits during these ten years, without rendering any 
ahcount to the mortgagor : that he was in no way bound 
to pay^ the arrears, and having done so, must be* treated as 
an entire stranger would have been, under similar circum- 
stances (/). However, the Court expressed a doubt whether 
the Collector acted rightly in admitting the mortgagee in 
possession of the defanlting mehal, to engagements°as farm- 
er by the process of transfer. 


• (e) micha Mai v. Sutaiman Shdhh Gardner, I. L. E 2 All 193 

S.D.A. N.W.P., 185% 
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There was a mortg^age of a tentirej the mort- 

gagee not having possession. The putneedars fell into 
arrears, and the mortgagee paid the sum due and saved 
the tenure from sale. It was held that he could not recover 
the sum so paid from the putneedars, but that he had a 
good right of action for it as against the dur-putneedar, his 
own immediate mortgagor (^). 

If one joint tenant pajs the amount of Grovernment 
revenue due for all, he can recover from the other joint 
tenants tlie proportions •which it was their duty to have 
paid. And a mortgagee, being responsible for and having 
paid the revenue for a whole talook, part of which was 
in possession of another party by whom the revenue for 
that part should have been paid, cau recover the amount 
he has paid in excess of his own share, from the person who 
has made default (h). 

But where a sharer had paid the Government revenue for 
the whole estate, and the persons in possession as co-sharers 
when the revenue accrued due, w^ere afterwards found to 
have been wrongfully in possession, and the right as joint 
tenants was declared by a decree of Court to be in certain 
other persons, it was held that the latter, who were put 
in possession under the decree, were not liable in respect 
of the revenue which had been paid for their shares, because 
they were not in possession when it accrued due 

It has been held that where one co-sharer fails to pay the 
amount of the Government revenue due on his share and 
another co-sharer pays the whole revenue in order to save 
the estate from sale, the latter is entitled to have the sum 

(j9f), Annundchunder Banerjea , BoohulcJiunde)^ S.D.A. 1857, 
p. 1195. 

{h) Bamhux Ohittangeo v. Modlioo&oodmi Paul Choivdlivy^ 7 W. E. 
B77 (F. B), 

(?) Muut Sonelcohe Koonuom* v. Bhdkh Ezlar JTossein, S.D.A, 
1855jp.A4. 
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SO paid declared to be a charge on the share of his co-sharer 
even after it has been transferred to a purchaser from him (/). 
But doubts have recently been thrown on the correctness 
of the principle contained in this decision in so far at any 
rate as it is applied to cases in which the co-sharer making 
the payment has no previous interest in the share which his 
payment goes to save (Ic). 

A person who hond fide believed himself to be mortgagecj 
but who could not prove that he in fact was so (because 
he could not prove a power of attorney under which the 
instrument of mortgage purported to have been executed), 
paid certain sums for Government revenue in order to 
save the estate from sale. It was held that though he 
failed to establish his ^ mortgage^ the payment he had made 
was not a merely ofScious one, and that he was entitled 
to recover the amount from him w^hom he believed to be 
the mortgagor, and for whose benefit he had paid it (1). 

If a mortgagee in possession allows the Government 
revenue to fall into arrear, with a view to the land being 
put up to sale and his becoming bimself the purchaser 
of it, and be does in fact so become the purchaser of it, 
such a purchase gives him no absolute title. One who 
being in possession as mortgagee or trustee, fraudulently 
obtains the proprietary right, is to be treated as still in the 
position of trustee, as regards the person defrauded. 

This was so ruled by the Supreme Court in a case {m) 

{j) Syed Enayet Rossem v. Muddun Moonee Shahoon^ 14 B. L. R. 
166 ; see also Earn Butt Singh v. Horahh Narain Singh^ I. L. K, 
6 Calc, 649. 

(h) Kristo MoUnee Bossee v, Kaliprosono Gliose^ I. L. R. 8 Calc. 
402 (cl p. 419). 

(Z) Badaum Koowur v, Lalla Beetul Fersliad^ 5 W. E. 126. 

{m) Raja Oojooderam Khan v. Aushootosh Dey, Supreme Court, 6th 
July 1852, reported in the « Englishman” newspaper, 8th July 1852 j 
See also E^lsaU v. Fnman^ ** Englishman ” 4th February 1854, 
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in wbieb tlio Judges said : We continue to hold the opinion 
we expressed at the hearing, that the revenue laws cannot 
protect such a transaction as this last : that a mortgagee in 
possession of an estate and registered as its owner, who 
properly or improperly suffers that estate to fall into 
arrear, cannot be allowed to purchase it at a Government 
sale^ to the prejudice of his mortgagor and so as to acquire 
an irredeemable interest in it. Upon such a purchase a 
Court of Equity on general principles will fasten a trusty 
and hold that the mortgagee, subject to the repayment of the 
amount due on the mortgage, and of his expenses properly 
incurred, is a trustee for the mortgagor/’ 

The rule thus laid down has been approved of and con- 
firmed the Privy Council : so that the law upon the sub- 
ject must now be taken as finally settled (71). 

More than fifty years after a sale for arrears of revenue^ 
at which sale the mortgagee became the purchaser, the heirs 
of the mortgagor sued to recover possession on the ground 
that the relation of mortgagor and mortgagee still sub- 
sisted. It was held that as the sale had been unquestioned 
for fifty years, and as the mortgagor and his representa- 
tives if they had used ordinary diligence, could not have 
remained ignorant of the sale, the suit was barred (under 
the old law of limitation) in the absence of any special 
proof of fraud (0). 

There was a mortgage in the English form, and the 
mortgagor remained in possession under it. Being so in 
possession he, for the purpose of defrauding the mortgagee/ 

(pi) Naioali Sidliee Numr Ally Khan v, JRujah Oojoodhym'am Khan^ 

10 Moore’s LA. 540 ; S.C. 5 W. B. (P. C.) 83 ; Jug gut Moliini Dossee 
V. Mussumaf Sohheemoney Dossee ^ 14 Moore’s I. A. 289 (ef. p. 305). 
S.0. 10 B. li. B. 19 (o/. p. 33.) and compare Jay anti Lahshmaya v. 
Yeruhandi Pedda Appadu^ I. L. B. 7 Mad. HI*: 

(0) Byhuni DJmr Bmgh v. Lalla Bhogobu t Sahoy^ Marsh. 39L 
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made wilful default in the payment of Government revenue^ 
and at tlie sale which was held in consequence, he himself 
purchased the property benaynee. The Court was of opinion 
that such conduct was highly fraudulent, and that the mort- 
gagor had committed a criminal offence under see. 405 of 
the Indian Penal Code (p). 

It has been held that where the agreement is that the 
mortgagee shall remain in possession of the land until the 
principal and interest are paid from the profits, the 
mortgagee is bound to continue in possession so long as 
there is anything due to him on the mortgage : at least, 
if he cannot shew good cause for not doing so, he will 
have no personal claim on the mortgagor for any part of his 
debt {q). 

But this is scarcely in accordance with the decision of 
the Privy Council in an appeal in a case from Bombay. 
The facts there were as follows. A mortgage of the reve- 
nues of a village -was executed by the firm of Lai Kishen : 
and the mortgage deed contained a stipulation that the re- 
ceipts should be applied in liquidation first of interest and 
then of principal, and that the mortgagees “shall continue 
so to receive and appropriate the annual produce, until the 
whole of their demand be liquidated.” The deed further 
provided that the mortgagees should station a clerk of their 
own in the village to make the collections, who was to re- 
ceive his monthly salary and daily food from the mortgagors. 
A clerk was accordingly appointed who received the rents 
and profits of the -village for some years, but afterwards 
permitted the mortgagors to receive them for four or five 
years. A was one of the partners of the firm of Lai Kishen^ 
and was therefore (though he did not personally execute 
the mortgage deed) in the position of a mortgagor. The 

(p) Ram Mankh Shalm v* Brindahun Clmnder Fotdar, 5 W.E. 230. 

( 2 ) MuBBt Jlianoo JBibi v. NuhoMshcn Gho$e^ S.D.A., 1850, p. 44, 
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partnership was put an end to^ and on arrangement of its 
affairs the mortgaged estate became the property of partners 
other than A, J having got a decree against his late 
partners for a sum of money which was due to hinij pro- 
ceeded to enforce his claim by attaching the property. 
Until this attachment, the mortgagees had no notice of 
claims. The Privy Council held (r) that in. effect the 
mortgage deed contained merely a power (for the mort- 
gagee) to satisfy himself, just as au English mortgagee 
may, by taking possession of the rents and profits of the 
estate.’^ Their Lordships observed, — If an English mort- 
gagee chooses to forego the benefit of receiving the rents 
and profits, and permits the mortgagor to take them, it 
would have no effect as between him and the mortgagor*. 
He would have a full right to recover his debt by reason of 
the mortgage. The only effect would be when some subse- 
quent incumbrancer came in and he had notice of that claim. 
In that ease the rule and law in England would be that if, 
after notice, he permits the mortgagor to receive the rents 
and profits, he exposes himself to the claim of the second 
incumbrancer : and that is the principle which their Lord- 
ships think ought to be applied to this case.” Their 
Lordships go on to say that when A proceeded to enforce 
his claim by attachment, but not before, he became in the 
position of a second incumbrancer : and therefore their 
Lordships are of opinion that though possession was taken 
by the mortgagee by means of bis me/iia (clerk), and 
though he might have received the proceeds of the village 
from 1819 to 1824 or 1825, yet he is not to be charged in 
account with more than he actually received during that 
time. But when the attachment was placed on the village, 
he had notice of an adverse claim, and if after that time he 

(r) ^uggmwan-das Keelm Shah v. Ramdas Bnjhoohun-das^ 
2 Moore’s L A, 487 8.0, 6 W. E (E 0.) iO. 
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permitted the mortgagor to receive any portion of the pi*o- 
fits of that estate, then he ought with respect to the monies 
so received to be postponed to the subsequent ineumbran« 
eer. ^ ^ ^ He is to be charged for about two years, 
during which time he permitted the mortgagors, after the 
attachment was placed, to receive the rents and profits of 
the village/’ 

Tlie mortgagee in possession must see to the proper 
management of the estate, and will he held responsible for 
any waste or actual damage committed or done by him, and 
for any deficiency in receipts arising from negligence or mis- 
conduct on his part (5). The mortgaged property being a 
house, the mortgagee in possession ought to keep the pre- 
mises in repair so far as is necessary for their proper preser- 
vation and use : and in accounting he will be allowed all 
monies properly expended for this purpose, with in- 
terest (t). And a mortgagor is entitled to recover damages 
from his mortgagee, and also from a sub-mortgagee or any 
other person who has joined in the act complained of, for 
injury caused to the property by the acts of the mortgagee 
and others during the time of their being in possession (u). 
So, he may recover damages for waste committed, — as by 
the improper cutting down of trees (i?). But those only 
are liable in damages, who have been guilty of the grievance 
^ for which redress is sought : and therefore a sub-mortgagee 
is not liable for damage caused before his entry {w). 

(s) "With reference to the matters discussed in this and the follow- 
ing paras., compare the provisions of sec. 76 of the Transfer of Property 
Act, 1882. 

(^5) Jogendronath Mullklc v. Baj Naram Bahoye^ 9 "W. E. 488. 

M Byjmth Fersliad v. Sheikh Hyder All^ S.D.A. N.W.P., 1852, 
p. 436. 

(v) Mimzmat Asima Beebee V. Bheilch Alimudee, 3S[.W,P., 

1854, p. 1. 

(w) Byjnath Penhad^.Bheikh Eyder Alij S,D.A. N.W.P., 1852, 
p, 43G. 
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It WO iiicl seein^ however/ that a claim for damages for- 
waste cannot, under sec. Ill of the Code of Civil Proeedure^ 
be set off against a claim by the mortgagee for the money 
clue under the mortgage. It must apparently form the 
subject of a separate suit {w). 

It is the duty of the mortgagee in possession to realise 
balances due from the cultivators on the estate; and if 
these balances are lost through his negligence, they will 
be charged against him in taking tlie accounts (y). He 
must pay the wages of village chowkidars and pntwarees, 
and all other regular village expenses ; these are altogether 
independent of the will of the mortgagee, and are pay- 
ments wliich he, as representative of the owner, is com- 
pelled by the orders of Government to make (.s). 

Where the subject of a mortgage is leasehold propertj’^, 
and the mortgagee is put into possession under circumstances 
which amount to an assignment or transfer of the leasehold 
interest, the mortgagee becomes liable, as a rule, to pay the 
reut ; but where the mortgagee is in possession and his name 
is registered in the landlord's books as the tenant, there can 
be no doubt -as to his being liable for the rent (a)^ 

Every mortgagee in possession is bound to keep regular 
and accurate accounts of all sums received and expended 
by him iu the management and preservation of the pro- 
perty, and if he fails to do so, the Courts make it a rule 


(a*) BagJm Nath Das v. AsJiraf Miisain Klum^ I. L, E. 2 All, 252. 
{y) Chokeij Zall V, Ktdean Dassj S D.A. N.W.P., 1854, p, 159; 
Chowhey Hurhms Bae v. Clioiodree Fetum SingJi, S.D.A. N.W.P., 1854, 
p. 371. 

(z)' Mahara} Nmoul KisTiore Singh v. Syud Inayut Alt, S.D.A. 
N.W.P., 1852, p, 248 ; Moolchund v. Mussumat Deohooioer^ S.D.A. 
N.W.P., 1862, p. 477 ; Choivhey Eurlms Bae v. Choicdree Pet urn 
Singh, S.D.A. N. W.P., 1854, p. 371, 

(a) Kcmnye Loll Sett v* Nhtgrmy Dome, I. L, R. 10 Calc, 443, 
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to lean against liim, and to resolve all doubtful points in 
favor of the mortgagor (^). 

It 'liasbeen held that a mere usufructuary mortgagee 
has no right to plant trees on the land held by him under 
mortgage (c). But this cannot be accepted as a rule 
applicable to all cases. 

The general principle of the English law is that most 
acquisitions by a mortgagor enure for the benefit of the 
mortgagee, increasing thereby the value of his security, 
and that many acquisitions by the mortgagee are in like 
manner to be treated as accretions to the mortgaged pro- 
perty or substitutions for it, and therefore subject to 
redemption (d). This principle being agreeable to general 
equity and good conscience is applicable in India. Where, 
therefore, an Oudh talukdar granted an usufructuary mort- 
gage of a portion of his taluk, in respect of which there 
existed certain subordinate Urt tenures, and the mortgagee 
subsequently acquired these hirt tenures by purchase^ but 
did not, as he might have done, keep them alive as distinct 
sub-tenures, but treated them as merged in the taluk, the 
Privy Council held that the mortgagor was entitled, in a 
suit for redemption on repayment of the original mortgage 
debt, and on reimbursing the mortgagee the sum expended 
in purchasing the hivtSy to re-enter on the estate with all the 
* rights and privileges enjoyed by tbe latter. At the same 
time their Lordships i*efused to aflSrm the broad proposition 
that emry purchase by a mortgagee of a sub-tenure existing 

(6) Bheo Munog Singh v. S^/ud Khadim Hoossem^ S.B.A. N.W.P., 
1855, p. 684 ; Bam Bissen Singh v. Shah Kundun Lall^ W. R., 1864, 
p, 177 ; Goluch Chunder Dutt v. Mohun Loll Soohult 5 W. R. 271 ; 
Baboo Knll^an JDass v. Baboo Sheo Nundun Bur shad Singh j 18 W. B. 
65 (cf. p. 68) ; and smpost Chap. X on Accounting. 

{6) Bahadoor Khan v. Kora Mull^ 1 N.W.P. (Agra) H. C. 281. 

(Jl) With reference to this subject compare the provisions of 
secs. 63 and 70 of the Transfer of Property Act, 1882. 
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at tlie date of the mortgage, must be taken to have been made 
for the benefit of the mortgagor so as to enhance the value 
of the mortgaged property, and make the whole^ including 
the sub-tenure, subject to the right of redemption on equi- 
table terms* The decision of each case must depend upon 
its own peculiar circumstances (e), 

A mortgagee of a share in a joint estate has no sneh 
right as entitles him to sue for a partition, even although 
the mortgagor acquiesces in his doing so (/). The plaintiff 
has founded his claim on the fact that he stands in the 
same position as the mortgagor, and therefore that he is 
at liberty to sue for a division of the estate. The Court 
agree that in a measure he does stand in the position of 
the mortgagor, ie,, so far as he is entitled to hold the 
property in the same manner as he received it from the 
latter : but they consider that as he has no proprietary 
right in the estate, he cannot sue for a division of it, the 
proprietors being alone the persons contemplated by the 
law, Bengal Regulation XIX of 1814, who are competent to 
make such an application’*’ (g). And in such a case, the 
mortgagee seems to be entitled as against the mortgagor to 
possession only of the portion of the property mortgaged to 
him, but without disturbance of the title of the lumber-^ 
dav and his position thereunder, and -without inter- 
ruption of the existing fiscal arrangements for the collec- 
tion of the revenue and general management of the 
estate (/i)* 

(e) Baja KisJiendatt Bam v. Baja Mamtaz Ali Khan^ I. L. K* 
5 Calc. 198 (P. C.). 

(/) But see sec. 44 of the Transfer of Property Act, 1882. 

(^) Bengal Eegiilation XIX of 1814 was repealed by Ben, Act 
VIII of 1876, which however made no alteration in the law in this 
respect, See sec. 3j clauses xiii and xiv and sec. 8 et seq of that Act* 

(h) Kumo Beg v. Thahoor BMwanee Singly S.D.A. N.W.P., 1855, 
]\ 453 * 
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' The proprietor of a taluk mortgaged a two annas’ share 
to B. Subsequently he sold a five annas’ share of the same 
taluk to C, with whom he made a hutwara, under which a 
certain village was registered by the Revenue authorities 
in C’s name, and as representing his five annas’ share. 
The Court held that on the completion of the butwara, B 
lost all lien over the two annas’ share of the village made 
over to C, and that thenceforth his lien was limited to such 
a share of the remainder of the taluk as corresponded with 
a two annas’ share of the whole taluk as it oiiginally 
stood. As there was no allegation of fraud on the part of 
the proprietor and 0, and as the partition wms executed 
under a butwara by the Revenue authorities, the Court 
was of opinion that the partition must be taken as final 
and conclusive (i). 

So the Privy Council have declared it to have been settled 
by decisions and upon the construction of the Regulations 
that a mortgagee who has not perfected his title by fore- 
closure and the consequent decree for possession can neither 
compel a partition nor be a party to the butwara proceedings. 
This was in the case of Byjnath Loll v. JRamoodeen 
,CJiowdry (j). In that case, the mortgagor mortgaged an 
undivided moiety of two out of three villages forming a 
joint and undivided estate : the sharers were not membeis 
, of a joint and undivided Hindu family, but enjoyed their 
.respective shares in severalty. It was held that the mort- 
gagor had power to pledge his own undivided share in these 
villages, but that he could not, by so doing, affect the in- 
•terest of the other shavers in .them,-^and that the mortgagee 
took the security subject to the right of those shavers to 

(i) JBuloratn Mahaputkr Damoodw Maliayutier, S.D.A., 1857, 
p. 368. 

; <j) 1. R. 1 I. A. 106 cr/ p. 120) ; S.C. 21 W. R. 233. This over- 

rules the case of BaioQ Mshan Sing v, Bahoo Jugdco Sing, 4 B.L, E. 
'app. '97i 
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enforce a partition and tliereby to convert what was an un- 
divided share of the 'whole into a defined portion held in 
severalty. And it was further held that where a butwara is 
complete under Bengal Regulation XIX of 1814, the mort- 
gagee is entitled to claim, as the subject of his security, that 
which the mortgagor has received in substitution for the ori- 
ginal share mortgaged. It would appear also from this ease, 
that the mortgagee would be bound by the butwara (unless 
he can set it aside on the ground of fraud), although he 
neither was nor could be a party to those proceedings (Ic). 

An undivided estate was mortgaged to two different 
mortgagees, — a one-fourth share which belonged to A being 
mortgaged to X, and the other three-fourths which belong- 
ed to B being mortgaged to Z. The two mortgagees being 
in possession got a butwara by the Collector, the mortgagors 
not being parties. It was held that the mortgagors were 
not bound by the butwara and could redeem their undivided 
shares and recover the undivided possession which they had 
given (/). 

In a recent case the facts were tliat B, one of the joint 
owners of certain property, mortgaged his share to the 
other joint owner of the property, under a mortgage-deed 
drawn up in the English form. Later on A brought a suit 
against B for partition, and obtained a decree appointing 
a Commissioner of partition and directing the partition. Xo 
return was made to this commission, and no actual parti- 
tion come to. A then obtained a decree on the mortgage for 
an account, and for payment, or in default for sale of the 
property, and B^s share %vas eventually put up for sale and 
purchased by (7, who was put into possession. C then brought 

C^) B)jjnath Lall v, Bamoodeen Chowdry^ L. B. 1 I. A. 106 

(1) Shaikh Muzhur Eouein v. Hut PersJiad Boy^ 15 W. R. 353* 
This decision was in 1871 before that in the case of Byjnaih Lall y« 
Baimodeen Chowdry* 
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a suit against A for partition. It was contended by A that 
as the estate in question was purchased by 0 pending the 
partition proceedings, it was still subject to the former 
decree, and G had no right to bring this suit to obtain a 
separate partition of it. It was held by the Court that 
though it was possible that the equity of redemption, on the 
bare right to redeem the property on payment of the mort- 
gage money and interest, which, the mortgage being in the 
English form, was all that remained in ^ when ^^5 partition 
suit was brought, might, if it had remained in B, have been 
made the subject of partition in the former suit, still by the 
act of A himself this right had long ceased to exist. The 
decree obtained by A on the mortgage put an end to B’s right 
to redeem, unless he paid the amount found due against him, 
and therefore at the time of the sale to (7, S^s right to redeem 
had ceased to exist and the property was no longer subject to 
partition under A’s partition decree, and the partition asked 
for in the present suit could be granted {m), 

A creditor may transfer to any third party a sum of 
money due to him, without previous reference to the person 
indebted, and without his consent. The transferee may resort 
to the same measures for the recovery of the amount of the 
debt, as the original creditor himself might have adopted 
had the transfer not taken place (n). 

So, there is no legal impediment to the transfer by a 
mortgagee of his rights and interests as mortgagee, and his 
assignee will have in all respects the same rights and liabi- 
lities as the mortgagee himself had ( 0 ). But such a transfer 

(m) Kirty Chunder Miiter v. Anath JSfath Dey, I. L. E. 10 Calc. 97. 

(») MuTiummud Byder v, Us%ruff-ool-nissa JBegum^ S.D.A, N.W.P, 
1855, p. 474; but r/, sec. 131 of the Transfer of Property Act, 1882, 
for the present law. 

( 0 ) Bheihh Motseem Sircar v. Turse Bihi^ S. D, A., 1848, p. 630; 
and compare ss. 6 to 8 and s, 65, last paragraph, of the Transfer of 
Property Act, 1882. 


OP THE MOETGAQOE AND THE MORTGAGEE. 289 

nmst be -witboiifc prejudice to the rights of the mortgagor. 
The mortgagee may put another person in his own position, 
blithe cannot create a title in a third party, distinct from 
his own (p). 

This last rule was given by the Calcutta Sudder Court as 
one of the grounds on which it decided that the mortgagee 
cannot, even in exercise of a power expressly conferred on 
him by the mortgage-deed^ sell the mortgaged property 
to a third person absolutely, on default being made by the 
mortgagor. As such a power would not enable the mort- 
gagee himself to become absolute proprietor of the land, 
it ’was held that for the mortgagee to exercise such a power 
in favor of a third party, was to create a title distinct from 
his own, and therefore invalid : and that, as the mortgagee's 
own title was one which might be made absolute with the 
aid of the Courts but not otherwise, no higher right than, 
this could be passed by him. The title passed by the mort-* 
gagee, however, when he exercises such a power, is not in 
fact his own right, or any part of it. A conveyance, made 
by him under the power, is as it were the direct act of the 
mortgagor, the mortgagee being only the hand by which 
ifc is made (g). 

The Madras High Court has held that the assignee 
of a deceased mortgagee is bound by the state of the account 
between the mortgagor and the representatives of the 
deceased mortgagee, and is liable in a suit by the mortgagor 
for damages for breach of contract consisting of a partial 
failure of payment of consideration by the deceased mort- 
gagee (r). 

(p) Bkuwanee Churn Mitr y, JyMshen Mitr, S.D.A., 18A7, p, 
354 ; see also Seedee Naseer Ali Khan Bahadoor v. Majah Ojoodhya 
Mam Khan, 8 W. K. 899. 

{q) Supra pp, 139 to 148. 

(r) Chlnnapja Mawuian '^. Chidambaram CheUi, I. L. B. 2 Mad. 
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Where the holder of a mortgage agreement had assign-^ 
ed it to a third party, and guaranteed by bond of even 
date the payment of the principal and interest specified 
in the agreement, and the assignee had in a separate suit 
against the mortgagor failed to recover from him the 
amount of certain interest which the Court held to be due 
under the agreement, the Court, in a subsequent suit by 
the assignee against his assignor upon his guarantee bond, 
ordered the original mortgagor to be made a party, and 
gave the assignee a decree for the amount of such interest, 
to be realised in the first instance from the original mort- 
gagor, and in default from the assignor (s). 

And the mortgagor may either transfer absolutely, or 
mortgage his remaining interest in lands whioh he has 
already mortgaged, without first redeeming them (?)• The 
purchaser or mortgagee acquires the rights and interests of 
the mortgagor and stands in his place ; he takes the pro- 
perty subject to the lien of the prior mortgagee, the liabili- 
ties of the property not being affected by any subsequent 
transfer which the mortgagor can make. And no act of 
the mortgagor, — nothing, in fact, but a revenue sale, — can 
injure the mortgagee's lien on the land, or on that which 
represents the land (?i), 

(s) Manieh^a Moyee v. Boroda Prosad MooJcerjee, I. L. B, 9 Calc. 
355. 

- {t) Compare secs. 6 to 8 of' the Transfer of Property Act, 1882. 

(u) Buehman Suhai Chowdree v. Gujraj Jha,^ 4 W. B. 45 ; Bisso- 
nath Singh v. Brojonath poss,6 W. R. 230 ; Kislien Bidluhh Muhta 7 . 
Belasoo Commur, 3 W.R. 230 ; Ubhychurn Sheihhdar v. Joogul Klshore 
Baee, S.D.A., 1848, p. 305 ; Petition No. 475 of 1849, S.D.A . 1850, 
p. 77; Karoo Lai Y.Bafaram^ S.D.A., 1857, p, 953 ; Baboo MoonnaLaU 
V. Gungapershad, S.D.A. N.W.P. 1851, p. 32 ; Gopal Singh v. Seetul 
Singh, S.D.A. N.W.P., 1852, p. 138 ; Chowbey Hurbuns Ptm v. Chow- 
dhree Petum Singh, S.D.A, N.W.P., 1854, p. 371 ; Ameev-ooUah Khan 
V. Lalmun, S.D.A. N.W.P., 1854, p. 421 ; Bhugioan JDoss v. Goi^l 
Singh, S.D A. N.W.P., 1856, p. 8 ; see also Bimnath MlUet v, 
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But conduct amounting to constructive fraud will deprive 
a prior mortgagee of his right to priority (n). Mere 
silence on his part on hearing that the mortgagor is mort- 
gagiiig the property a second time, or the mere fact that he 
attests the execution of the second mortgage deed, where 
his knowledge of the contents of the deed is not shown, 
is not such conduct. But where a prior mortgagee attested 
the execution of the deed mortgaging the property a 
second time and, being aware of the contents of the deed, 
kept silence, and thus led the second mortgagee to advance 
his money on the security of the property, which the Court 
found he would not have done had he been aware of the 
existence of the prior mortgage, such eonduefc was held to 
amount to constructive fraud on the part of the prior 
mortgagee and to deprive him of liis right to priority (ta). 

Where liowever there was an equitable mortgage of pro- 
perty situated in the town of Bombay, and the equitable 
mortgagor mortgaged the property by a legal conveyance to 
a third party who was a ion6rfi(le pnreliaser for value with- 
out notice, the Court, in the exercise of its originaf juris- 
diction, applying the English rule of equity, decided that 
a purchaser with notice of the equitable mortgage from 
one who also with such notice bad purchased from a honCi^ 
fide purchaser For value wdthout notice, held the property 
free from the equitable mortgage {x), 

A mortgagmv after baviiig hypothecated or pledged cer- 
tain lands by way of simple mortgage, had a settlement 

Prosonocoomav Tagore^ S.D.A., 1858, p. S82. And see tlie general 
remarks as to tlie power of alienation possessed by mortgagi^rs in 
VenJeata v. Kannam^ I. L. R., 5 Mad. 184 pp. 18G-7.) 

(v) Compare sec. 78 of the Transfer of Property Act, 1882. 

(w) Salamai AUy. BudTi Singhs I. L, R, 1 Ail ^108; see also 
the cases referred to in the note to that case on page 303. 

(fl?) Dagal Jairaj v. Jivraj Matansi^ I. L, R. I Bom. 237. 
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made which divested him^ as proprietor, of all his rightS;, 
and assigned him a nialikana aIIo\yanee iu lieu of his 
claims. It was contended that not only had the mortgagee 
no longer any claim on the laud, but that the malikaiia 
allowance was not subject to his lien. But the Court held, 
tliat — ^Hhe thing pledged was not changed by the proceed- 
ings of settlement, so as to affect the mortgagee’s lien, and 
that the pledge must be regarded as extending to any in- 
terest essentially involved in, and arising from, the interests 
possessed in the property by the debtor at the time of the 
original transactions; and that the nialikana right, assigned 
to the mortgagor at the settlement, strictly fell within that 
category” (?/), 

If a first mortgagee obtains a decree against the mort- 
gagor, declaring the debt a charge on the land, and the 
land is sold in execution of that decree, but does not realise 
more than enough to pay off the first mortgage, tlie auction 
purchaser has a title to the laud free from all incumbrances 
subsequent in date to the first mortgage (e). 

The mere purchase of mortgaged property by a third 
party does not render liim personally liable for the debt, 
to secure which the laud was pledged. The lien on the 
property under mortgage continues, and the only effect 
which the purchase has on the mortgagee’s position, is that 
it gives the purchaser, as the mortgagor’s representative,” 
the option of redemption (a). 

{y) Joala^ershad v. Chotvle Eurhuns S.D.A. NWP 1853 
p. 699. ’ ’ 

(z) Eiiidrahun v. Eamanuj Bhuit, S.D.A. N.W.P. 1855, p. 227 ; Bra- 
jarajKisori Basix. Mohammed Salem, 1 B,L.R. 152 ; Gossain Mungul 
Boss Y. Rughoonath Salioy, 17 W.K. 560. 

{a) Ahadle v. Maxwell, S.D.A. N.W.P., 1853, p. 316 ; Karoo Lalv 
BataramBBA., 1857, p. 953 ; FurMet Klioontya v. GoUnd Bass, 
S.D.A., 1858, p, SoS ; Qkiitierdharee Koowerx, Ramdoolaree Kooic^r 
S.DA., 1859,p, 1181. 
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OF THE MOBTGAGOR AND THE MORTGAGEE. 

Where a mortgagoi^ lias iu mortgaging certain lands ex- 
pressly agreed not to alienate so long as the debt re- 
mains unsatisfied,— an alienation made in breach of this 
agreement has been held to be voidable by the mortgagee^ 
if not absolutely void (5). But such alienations are bad 
only inso far as they interfere with the rights of those 
with whom the agreement not to alienate was made. 

An appeal was admitted, the Judge being of opinion that 
^4he condition of the mortgage (iJis that the mortgagor 
should not alienate during its continuance), could never be 
intended to preclude the mortgagors transferring their own 
proprietary right to a third party, subject to the original 
mortgage. Qf course, possession could not be decreed on 
such a transfer, til the full amount due to the mortgagee 
was paid or liquidated from the usufruct.*^^ And this view 
of the law was afterwards taken by the full Court and the 
transfer was declared to be valid, subject to the mortgagee^s 
prior lien (c). So, where there was an agreement ^^not to 
give a hut or permanent pottah,^^and that if any sale, &c,, 
should be made, it should be invalid,^’ it was held that the 
mere giving a mortgage by conditional sale of tlie land 
referred to, was no infringement of the contract. It was 

(6) Heera Lallv. Btdchpal^^.'D.k. N.W.P., 1851, p. 39; Mltlioo Beehee 
v.Ba'booMad1ioPershaud^^,'\).k- N,W.P., 1852, p. 614; Ahadiew Mem- 
N.W.P., 1853, p. 316 ; Choonme Lallv . MirzaFya::-ood-deen^ 
S.D.A. N ’W.P., 1853, p. 341 ; Joalaperskad v, Chowhe Hiirhun^ Bae^ 
S.D.A. N.AV.P., 1853, p. 669 ; MoTmn LoUy, Ajood/rya Pershad^ R.D.A., 
N.W.P., 1854, p. 517 ; Bindmhun v. Bamanuj Bhuit^ S.D.A. N.W.P., 
1855, p. 227 ; Ghummun LoIy, Kewulmin^ S.D.A. N.W.P., 1S55, 24(1; 

The Salt Agent of Chittagong v. BamjeeiDiin DuM^ S.D.A., 184-% p. 682 ; 
Bahoo Bam JDowur Singh v. Musst. Mtthoop, S.D.A. 1851, |>, 432. 
An agreement in general terms, such as “ nut to alieuute atiy of my 
property until the debt has been paid/’ — no property in parlioular being 
mentioned —does not constitute a mortgage. See anh\ p. 138. 

(r) Vhhyclumi Sheihhdar Y. Joofjul KUhore Bam, S. D. A.. 1848, 
p. 305; and see No. 674 of 1853, S. iK A.. 1651, p. 96. 
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made wliicli divested him, as proprietor, of all bis rights, 
nud assigned him a malikana allowance in lieu of his 
claims. It was contended that not only had the mortgagee 
no longer any claim on the land, but that the malikaua 
allowance was not subject to his lien. But the Court held, 
that — ^Hhe thing pledged was not changed by tbe proceed- 
ings of settlement, so as to affect tbe mortgagee’s lien, and 
that the pledge must be regarded as extending to any in- 
terest essentially involved in, and arising from, tbe interests 
}>ossessed in the property by the debtor at the time of the 
original transactions; and that the malikana right, assigned 
to the mortgagor at the settlement, strictly fell within that 
category” (^). 

If a first mortgagee obtains a deereeagaiustthemort- 
gagor, declaring the debt a charge on the land, and the 
land is sold in execution of that decree, but does not realise 
more than enough to pay off the first mortgage, the auction 
purchaser has a title to the laud free from all incumbrances 
subsequent in date to the first mortgage (e). 

The mere purchase of mortgaged property by a third 
party does not render him personally liable for the debt, 
to secure which the land was pledged. Tbe lien on tbe 
property under mortgage continues, and the only effect 
which the purchase has on the mortgagee’s position, is that 
it gives the purchaser, as the mortgagor’s ^^representative,” 
the option of redemption (a). 

{^) Joala^pershad v. Clioivhe Eurhuns Eae^ S.D.A. K.WT. 185^ 
p. 699. • ' , 

Bindralim v. Eammuj Bliutt, S.D.A. NA¥,P, 1855, p. 227 ; Bm- 
jca-aJKisori Dasir. Mohammed Salem, I B,L.E. 132 ; Gossain Mungul 
JJoss V. JRughoonath Sahoy, 17 W.E. 560. 

(«; Ahadie v. Maxteell, S.D.A. N.W.P.. 1853, p. 316 ; Karoo Lai v 
D^aram _S.D,A., 1857, p. 953 ; Purikhet Rhoontya y. Oolind Da.s, 

., 1858, p, ,858; Chutterdkaree Kooicer v. Samdoolaree Koov^r 

S.D.A., 1859, p. 1181. 
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Where a mortgagor has in mortgag*! certain. lands ex- 
pressly agreed not to alienate so long as the debt re- 
mains iinsatisfiedj“an alienation made in breach of this 
agreement has been held to be voidable by the mortgagee^ 
if” not absolutely void (6). But such alienations are bad 
only in so far as they interfere with the rights of those 
with whom the agreement not to alienate was made® 

An appeal was admitted, the Judge being of opinion that 
^4he condition of the mortgage that the mortgagor 

should not alienate during its continuance), could never be 
intended to preclude the mortgagors transferring their own 
proprietary right to a third party, subject to the original 
mortgage. Of course, possession could not be decreed on 
such a transfer, til the full amount due to the mortgagee 
was paid or liquidated from the usufruct.^^ And this view 
of the law was afterwards taken by the full Court and the 
transfer was declared to be valid, subject to the mortgagee's 
prior lien (c). So^ where there was an agreement not to 
give a hut or permanent pottah,^^and that ^^if any sale, &c., 
should be made, it should be invalid,^’ it was held that the* 
mere giving a mortgage by conditional sale of the land 
referred to, was no infringement of the contract It was 

(/;) HeeraLallv. Butchpal^S.'D .A. N.W.P., 1851, p. 39; Mlthoo Beehee 
V. Bahoo Madho Pershaud^^.D.A* N.W.P., 1852, p. 614; Ahadiew Mcix^ 
S.D.A. N.W.P., 1853, p. 316 ; ChoonneeLallv. MirzaPj^az-ood-deenj 
S.D.A. 1853, p. 341 ; JoalapersJiad v. Chotohe Surbuifs Bae^ 

S.D.A. N.W.P., 1853, p. 669 ; MohunLoUv, Ajood/it/a Fershad^ S.D.A., 
N.W.P., 1854, p. 517 ; Bindrabun v. Bamaniij Bkutt^ S.D.A. N.W.P., 
1855, p. 227 ; Cliimmun Lol y , Eewuhiam, S.D.A. N.W.P., 1855, p. 240; 
The Balt Agent of Chittagong v. Bamjeevmn Duit^ S.D.A., ISIS, j). 682 ; 
Bahoo Bam Bowut ShighY. Musst M^ilioop, S.D.A. 1851, p. 482. 
An agreement in general terms, such as “ not tu alienate any of my 
property until the debt has been paid,’*— no property iu purLicuIar biung 
mentioned —does not constitute a mortgage- See anle^ p. 138. 

(c) Ubhgchtirn Shelhhdar Y. Joogul Euliore liace, S. D. A., 1848, 
p. 305; and see reiUion l&o, 674 of 1853, S. E>. A., 18 , 51 , p, 00. 
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liowever, also said thafj if the sale were made absolute so as 
wholly to alienate the property, there would then be a viola- 
tion of the agreement {d). When in a sul&ndinuh there was 
a stipulation in g'eiieral terms not to alienate the piopeity, a 
mortgage made in order to save the estate from permanent 
alienation was upheld. The debt for which it was mortgaged 
had been incurred to save it from being sold for arrears of 
revenue (e). 

There was a stipulation in a mortgage deed that until 
the mortgage debt was paid off, the mortgagor would not sell 
the propertyj or that if be did sell it, he would sell it to the 
mortgagee at a fixed price. The mortgagor subsequently 
executed a hiiba-bil4waz giving a portion of the property to 
his wife in lieu of dower. The mortgagee sued to set aside 
the hibba-hil4imz as null and void. The Court (/) held that 
the mortgage deed merely gave the mortgagee a right of pre- 
emption at a fixed price, in the event of a sale being made, 
but did not absolutely prohibit the alienation of the property, 

• — and that the mortgagee could only sue to enforce his right 
of pre-emption. Not having offered to purchase, his suit 
was dismissed. 

The general rule may be said to be that an express stipu- 
lation not to alienate mortgaged property until tbe debt is 
paid off, does not in equity preclude the mortgagor from 
transferring his own remaining rights or making a second 
mortgage, — but such transfer or mortgage wall always be 
subject to the prior mortgage (g)^ 

{d) Wisev, Malinaram S, D» A. 1861, p,-477. 

(e) Rajah IsJireepershad Narain Singh v. Ral Teh Lall, S. D. A. 
N. W.P., 1851, p 227. 

(/) Shiva Cliarun Dass v. Sheikh Roostum, N. W. P. (Agra) H. 0, 
(F. B.) 69. See also Doohhehore Rai Y.Sajee RidayuUoohlah^ N.W.P», 
(Agra) ILC. (F.B.) 7. 

{g) Roy Kislwree Singh v. Vinrit La\ S. D. A, 1856, p, 942 ; Qunga- 
'^ersaud Singh v. Lalla Beharee Lai S, D. A., 1857, p. 825. 
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Tims where in coutrAvention of an express condition not 
to alienate, the mortgagor transferred his proprietary right 
ia the mortgaged property to a third person by a lease for 
a term of years^— the mmtgagees, having obtained a decree 
for the sale of the mortgaged property in satisfaction of their 
claims^ sued to have the alienation declared invalid as frus- 
trating the execution of their decree. The Court declined to 
set aside the lease, but made a declaration that it would not 
be binding on a purchaser at a sale held in execution of the 
decree unless he chose to assent to the lease continuing in 
force (A). 

In another case decided by the Calcutta High Court, 
the mortgagor agreed, amongst otlier things, not to grant in 
zurpeshgi or mortgage the property to any one, so as to cause 
any difficulty in the realization of the money advanced 
under the mortgage bond. The mortgagor subsequently 
granted a zurpesligi lease of part of the property. The 
mortgagee obtained a sale-decree against the mortgagor 
on lua mortgage, and at the sale himself became th^ 
purchaser of the property. He then brought a suit against 
the zurpeshgidar to set aside the lease and obtain khas 
possession. It was held that the covenant in the mortgage 
bond merely created a personal liability between the 
mortgagor and mortgagee, and that the sale under the 
mortgage decree did not put an end to the zurpeshgi lease 
or affect the interests of the zurpeshgidar, that the mort« 
gagee^s suit against the zurpeshgidar was wrong in form^ and 
tliat his proper course was to sue to have his right declared 
to sell the property in satisfaction of his mortgage-debt so as 


(^) Chunni v, Tkahur Das, I. L. B. 1 All. 12G ; and see tlie cases 
collected there at p, 128 {note (1)]. See also Mul Clmnd 
Balgohind^ I. L. R. 1 All. 610 ; Brajaraj Ktsori Basi v. Mohammed 
Bakm^ 1 B.L.R. 152 ; GoQsainMungxilDos^ v. EaglioonatJi Baliog^ 17 
W. R., 560» 
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to give tile ziirpesligidar an opportunity of redeeming ({), 

And in a recent Allahabad case, J., thus express- 

ed himself on this point (j): ‘^Whilst recognizing the 
authority of the rulings of this Oourtabove referred to (k)^ I 
hold that they do not go to the extent of showing that a mort- 
gagee, having the benefit of a eovennnt against alienation, 
can employ it, so as to deprive the mortgagor of the power 
of dealing with his rights consistently with and subject to 
the mortgage. I am quite prepared to hold that any 
'alienation by the mortgagor which infringes upon or is 
capable of doing injury to the rights of the prior mort- 
gagee is not binding upon him, and he may sue to set it 
aside. But this, in my |udgment, follows more from the 
rule of law than from any express covenant in the mortgage 
deed. The rights of a mortgagee holding a mortgage witli 
covenant or without covenant against alienation cannot be 
injured by any act of the mortgagor subsequent to the 
mortgage, and the mere existence of such covenant cannot 
entitle the mortgagee to claim rights other than those which 
are necessary (according to the nature of the mortgage) for 
the maintenance or enforcement of his security for repay- 
ment of tlie mortgage-debt, the sole object of the contract. 
I am therefore of opinion that transfers made in breach of 
covenants against alienation— covenants so often introduced 
in mortgage deeds and so often infringed by mortgagors in 
this country — are valid except in so far as they encroach 
upon the rights of the prior mortgagee, and that, with this 
reservation, such covenants do not bind the property so as 
to prevent the acquisition of a valid title by the alienee.^^ 

(/) Eadlia Pershad Misser v. Monohur Das^ I. L. R. 6 Calc. 317, 
And see Venlcata v. Kannam, L L. R., 5 Mad. 184 (cf. p. 186), where 
this case is reconciled with Clmnni v. Tkahur Das above referred to. 

O') All Easan v. DUrja^ I. L. E. 4 All. 518 (cf. p. 524.) 

(h) Gkumii V. Thahiir Eas, L L. R. 1 All. 120 : MulCkmdY. 
Balgohml^ I. L* R. 1 All. 610. 
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An alienation contrary to express agreement cannot bo 
pleaded by the alienor, for the purpose of avoiding his own 
act The person whose interests are prejudiced by the alien- 
ation can alone put in such a plea or have the transaction set 
aside (Z). 

The plaintiffs in a suit sought to charge certain lauds 
with monies due to them. The lands in question had been 
mortgaged in 1846 to the defendants, and the equity of 
redemption was sold to them by the mortgagor in 1850. 
Prior to the sale in 1850, a prohibition against the alienation 
of the lands in question was, under section 5, Eegulation 
II of 1806, issued at the instance of the plaintiffs* It 
was held that the rights and interests of the mortgagor in 
tlie property attached, as they stood on the date of the issue 
of the proliibitioii against alienation, were liable to be sold 
by the plaintiffs in execution of the decree they had obtained 
for payment of the debt due to them by the mortgagor {m\ 

It has been held by the Allahabad High Court, as a result of 
the doctrine that nothing passes to the auction purchaser at a 
sale in execution of a decree^ but the right, title and interest 
of the judgment-debtor at the time of the sale (n)^ that 
when the holder of a simple mortgage-bond obtains only a 
money-decree on the bond, in execution of which the pro- 
perty hypothecated in the bond is brought to sale and pur- 
chased by him, he cannot resist a claim to foreclose a second 
mortgage of the property created prior to its attachment and 
sale in execution of his decree, even when the second mort- 
gage has been created in breach of a condition against alien- 
ation contained in the purebaseris prior mortgage (o)* 

(Z) Bujrung Singh v. Sheopershad, S.D.A. N.W.P., 1855, p. 5l0, 

(m) v. S.D.A., 1856, p. 67 : Zuehmm Dossv, 

Byjoo NaiJc, S.D.A. N.W.P., 1856, p. 11. 

(?^) As to this doctrine see hvfra chap, IX. 

(o) Mhub Chand v. Kalian Bas^ I. L. E. 1 All 240 (F.B.) ; see also 
Balwant Singh v. Goharan Frasad, I. L. K, 1 All, 433. 

A 14 
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^ In a case where the parties had entered into a transaction^ 
which was held to be one of mortgage, the Court ruled that a 
condition that the mortgagee would only receive the mortgage 
money if paid by the mortgagors out of their own pockets, 
and that if it were raised by transfer of the property he would 
not receive it, was inequitable and incapable of enforcement 
against the mortgagors or their representatives in title (jp). 

A mortgage executed subsequent to and pending attach- 
ment duly made is void, as against all claims enforceable 
under the attachment. This is expressly enacted by see, 
276 of the present Code (Act XIV of 1882), but the 
language of sec. 240, tbe corresponding section in Act 
VIII of 1859, was not so plain. It >vas held, however, by 
tbe Privy Council that that section was not to be read in tbo 
widest sense, as rendering sueb an alienation null and void 
against all the world. It related only to an alienation which 
would alfect the creditor who obtained tbe attachment — being 
intended for his protection, and not for that of all persons 
who at any future time might possibly obtain executions {g)i 

Where there is a suit for foreclosure, and the mortgagor, 
a defendant iu that suit, voluntarily sells, pending the suit, 
part of his interest in the equity of redemption, the pur- 
chaser will not be allowed afterwards to institute a new 
Suit for foreclosure (?»). And one who takes a second mort- 
gage pending a suit by the first mortgagee for a declaration 
of his lien and sale, has no title as against a purchaser under 
h decree for sale in the first mortgagee’s suit (s). 

(p) Em Saran Lai v. Amiria Kuar^ I. L. R. 3 All. 369 (F. B.). 

(q) Ammd Loll Doss v, dullodhwr SMw, 14 Moore’s I. A. 543 ; 
S.G.IOB.L. R. 134. 

‘ (f) Anmvdo Moyee 'Dossee y. DTionendro Chunder Moolserjee, 
14 Moore’s I. A. 101 ; S.O. 8 B. L. R. 122 ; see also Balaji Ganesh v. 
Khushalji, 11 Bom. H. C.“24, 

(e) Gulabehand ManiJechand v. DJmidi valacl BliaUj 11 Bom. H.C 
64 ; and compatc sec. 52 of the Transfer of Property Actj 1882. 
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So where a creditor obtained a decree against bis debtor, 
and in execution put up for sale and himself purchased 
certain property of his debtor, which was already under mort- 
gage to another, and such other had, previous to the decree 
and sale, comn^ienoed a suit o» his mortgage bond (although 
such suit had not proceeded to a decree), such Judgmenf- 
creditor purchasing pendente Ute only obtained the right 
and interest of the mortgagoiM'n such property, viz,, the 
equity of redemption, and did not acquire the property free 
from the incumbrance created by the debtor (t). 

And where the purchaser of certain property under a 
money decree purchased with notice that another person 
held a decree enforcing a lien on such property, and the 
property was subsequently purchased under that decree by a 
third party, who sued the purchaser under the money decree 
to recover possession of the property, it was held that inas* 
much as under Act X of 1877, which governed the case, 
what is sold in execution of a decree purports to be the 
specific property, and not merely (as under Act VIII of 
1859) the right, title and interest of the judgment-debtor in 
the property sold, and as the defendant had purchased the 
property with notice of the existing lien on it, and subject to 
its resale in execution of the decree in execution of which 
the plaintiff had purchased it, what actually was sold in 
execution of that decree to the plaintiff was the property, 
and the plaintiff was entitled by virtue of his purchase to 
possession of the property (w). 

Nor can a purchaser under a money decree against the 
mortgagor, pending a suit by a mortgagee for the specific 
performance of the contract of mortgage, defeat the mort- 
gagee’s right to bring the property to sale in satisfaetion of 
liis debt, and the presentation of an award empowering the 

(^) Lala Kali Prosad v. Bull Singh, I. L. R. 4 Oalc. 789. 

(^i) :S?ieo Batan Lai v. Ohotey Lai, L L. R, 3 All. 647 (F. B.), 
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mortgagee to sell the property ia satisfaction of his debt is 
equivalent to such a suit (??)* 

But an alienation by a mortgagor pendente lite is not 
always postponed to a purchase under the pending suit* 
The suit must have been such that the alienee can be 
taken to have anticipated that the order under w’hieh the 
property was sold would be made. Thus where the defen- 
dant's purchase was made in a suit which was pending 
long before the date of the mortgage under which the 
plaintiff claimed^ but the Court found that the mortgagee 
could not, at the time that he took his mortgage, have 
anticipated that the order, directing the sale of the parti- 
cular property to which his mortgage related, would be 
made, it was held that neither tlie mortgagee nor the plain- 
tiff claiming under him was bound by the subsequent order for 
sale in the suit, and his mortgage was, therefore, entitled to* 
take precedence of the defendant's purchase in that suit (w?). 

Nor will the doctrine of lis pendens hold good where 
the alienation was not by the mortgagor, but by the Court, 
acting on behalf of creditors against the mortgagor, and 
where the process of sale, or at any rate proceedings with' 
a view to the sale of the property had commenced before 
the suit was instituted. Thus where the defendants had 
purchased the property in question, subsequent to the 
plaintiff^s mortgage suit, under certain Ji-fa proceedings 
which had been commenced previous to the institution of 
the plaintiff's mortgage suit, though sub|equent to the 
making of the plaintiff's mortgage, it was held in a suit 
by the plaintiff, who had purchased the property under the 
decree given in his suit, for possession thereof, that the 
purchase by the defendants was not affected by the plain- 

(v) . Franjivan Gomrdhandas v. Baju^ I. L. R, 4 Bom. 34. 

(w) Kasuniimnissa Bihee v. Nilratm Bose^ I. L. R. 8 Oalc. 79 ; 
see also Kmks Qliandi^i Ghose v. Fulchand Jaharrij 8 B. L. H. 
474. 
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tiff’s mortgage suit as a lis pendens, and therefore that 
the plaintiff was not entitled to ignore that purchase and 

to hold the property free from any right which the defen- 
dants acquired by their purchase («). 

The fact of there being an existing mortgage over lands, 
in no way prevents the right and interest of the mort- 
wao-or from being sold in execution of a decree against 
liim(^)* And an execution creditor should attach those 
rights and interests, notwithstanding their being inciim- 
bered. If he does not do so> but remains content with a 
temporary arrangement such as an assignment of the rents 
of the estate, the mortgagor’s rights may be sold and 
applied in satisfaction of the debt of any other decree-holder, 
who may afterwards come and attach them. 

A judgment creditor, instead of attaching the remaining 
rights of bis debtor who had mortgaged certain pro- 
perty, merely applied to the Court for an assignment of the 
rent payable to the debtor by the lessees of that property . 
and these rents were accordingly paid to him, so long as the 
lease lasted. Another judgment creditor had his debtor’s 
rights as mortgagor put up for sale, in satisfaction of his 
decree. It was held that the first creditor, having chosen 
to rest satisfied with the assignment aud by his own laches 
allowed the rights of the mortgagor to get into the hands 
of another, had lost his remedy as against those rights, 
and that he had no claim against the second judgmen t cre- 
ditor or against the estate which had passed into his hands 
under the sale in execution of his decree (e). 

{(g) Chunder JSath MulUch v. Nilalcant Bamvjee^ X L. B* 
8 Calc. 090. 

{y) See Karoo Lai v. Dataram^ S.D.A., 1857, p. 953 ; SheoluhsTt 
Singh v. Sheochurnlal Bahoo, S.D.A.,, 1858, p. 408 ; Woomasoonderea 
Lelea v. Clwwdhry Buglionath Dass^ S.D.A., 1800, voL 2, p, 85. 

(z) Baloo Euvruch Chund Mohumed Hossevn^ S.DA N.W.P., 
1853, p 372. 
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Only those rights and interests which remain to the 
mortgagor can be sold, and the sale of them in no way 
affects the mortgagee or his lien. A purchaser at a sale 
in execution of a decree take's only what the person whoso 
rights are sold has to give ; and his acquisition is subject 
to all the conditions and incidents under which it was held 
at the date of the attachment (a). Where therefore certain 
property was attached in execution of a decree and the 
judgment-debtor applied for and obtained a rebearing of 
tlie case, and on the rehearing the first decree was set 
aside, and a second decree passed in a modified form under 
which the property was again attached, it was held that 
the purchaser at the execution sale under the second decree 
took the property subject to a mortgage of it, which the 
jtidgment-dehtor had granted subsequent to the attachment 
Tinder the first decree, but before that under the second (6). 
But, the question being whether the possession of one who 
had, without notice of a prior mortgage, purchased at a sale 
in execution of a decree obtained by a third party against 

(a) Rajah Enayet Hossain v. Girdliaree Lall^ 12 Moore’s I. A. 
366 ; S.C. 2 B. L. R. (P. C.) 75 ; Brinclabiin Chunder Roy v. Tara- 
chand Bundopadhja^ 11 B. L. R. 237 ; LalJa Joogul Kisliore Lall 
T. BhuUa Chowdhry, 9 W. R. 244 ; Sheo Lall v. Laljee, S.D.A. KW.P., 
1854, p. 399 ; Kunhya Singh v. Mussumat Sohhnatk Koour, S.D.A.. 

1854, p. 559 : Baboo Balmuhund v. Baboo Janhee 
S.D.A. N.W.P-i 1854, p. 562 j Bhugwan Doss v. Gopal Singh^ S.D.A. 
N.W.P., 1856, p. 8 ; Baboo Rughoonath Suhay v. Brijbeharee Lal^ 
S.D.A, 1857, p. *486 ; Karoo Lai v,. Datamm, S.D.A,, 1857, p. 953; 
Sheohuksh Singh' v. Sheochurnlal Sahoo, S.D.A. 1858, p. 498; 
Brosunnocoorngr Mumomdar y. Kaliclmnder Chowdhry, S.D.A., 1860, 
voL 2, p. 250 ; and see the proposition laid down in Janolpy Btdlubh 
Sen V. Johiruddin Mahomed . Abu AU Soher Chowdhry^ I. L, R, 10 
Qalc. 567 (cf, p. 571).;. Be.e also v. Ajudhia Nathj I. L. E 

6 Alim 

, . Mdhamth Kmdu y. Land Mortgage Bank of India^ Limit- 

ed, I. L. B. 6 Calc, 595. 
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tlie mortgagor^ was possession adverse to tlie raortgageoj— 
the Privy CouRcii held (c) that the title of a jadgrnent 
creditor or a purchaser uudeiva judgment decree cannot be 
put on the same footing as the title of a mortgagor or of a 
person claiming under a voluntary alieuation from the mort- 
gagor;’^ and that the possession of a purchaser under such 
circumstances is really not the possession of a person hold^ 
ing in privity with the mortgagor^ or so holding as to be an 
acknowledgment of the title of the mortgagee, — for in the 
absence of notice of the mortgage, the possession which the 
purchaser supposed he acquired was a possession as owner. 

A purchaser at a sale in execution of a decree is 
entitled to all the rents due on the date of sale, or falling 
due afterwards. But he cannot recover from the former 
proprietor arrears of revenue fallen due before the saloi 
which the purchaser has been obliged to pay in order to 
prevent the estate from being sold by Government (d). 

In 1871 the mortgagee of certain property, styling liim- 
self the owner of it, mortgaged it to the plaintiff. In 187$ 
the mortgagee became the owner- of such property by pnr- 
cbase. In 1877 the property was put up for sale in execution 
of a decree against the mortgagee, and purchased by the 
deeree-liolder, who was aware of the true state of the pro- 
perty. In a suit by the plaintiff against the mortgagee and 
the auction purchaser to enforce his mortgage, it was held 
that, inasmuch as if the plaintiff had at any time sued tlia 
mortgagee to enforce bis mortgage after be had become 
tlie owner of the mortgaged property and before the anetion 
purchaser had purchased it, the mortgagee would have 
been estopped from denying the validity of such mortgage^ 
and as there was nothing fraudulent in sneb mortgage, and 

(c) Anundo Moyee Bossee v. Blionendro Chimder Mookerjee^ 
M Moore’s L A. 101 (of. p. Ill) ; S.C. 8 B. L. R, 122 (cf. p. 127) ; 
M'UsbL Imrit Eooer v. Zalla Dehee Persliod Singh, 18 W. R. 200. 

{d) SJieogoIcm Singh y-. Bhageerut, S.D.A. N.W.P., 1854, p. 344. 
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the auction purchaser had purchased frith a knowledge of 
the factSj after the mortgagee had become the owner, the 
auction purchaser was estopped from denying the validity 
of such mortgage, and the mortgaged property was liable in 
his. hands to the plaintiff’s claim (c). 

An usufructuary mortgage was granted, by way of lease, 
two years being the term given for repayment, there being 
also a stipulation that, after the lapse of that time, the 
mortgagee might hold on, until his claim was satisfied. It 
was held, that until the mortgage debt was paid, the mort- 
gagee was entitled to possession, both before and after the 

expiry of the term of two years, even against a decree- 
holder (f) , 

A first mortgagee being lawfully in possession under his 
mortgage, a second mortgagee got (as he was entitled to geh 
a decree for the sale of the property, but subject to the 
rights of the prior mortgagee. It was held that the second 
mortgagee had no riglit, in execution of this decree, to enter 
on the property and take actual possession through the bailiffs 
of the Court or otherwise. His proper course was to issue 
a prohibitory order under the 235th and 239th sections of 
the former Code of Civil Procedure (Act VIII of 1859) (g). 
And it has been held that a mortgagee in possession of 
mortgaged premises which have been attached by a pro- 
hibitory order under section 235 of that Code in execution of 
a decree against his mortgagor, was entitled to come in under 
see. 246 and claim to have the attachment removed (A). 

(e) Sem Sam v. AU BakUh, 1 . L. B. 3 All. 8¥; and compare ^ 
43 of the Transfer of Property Act, 1882. 

, (/) Qii'dharee Lai v. Musst. Kadira, 6 Sel, Eep. 175. 

(y) Mudkun Molun Loss v. QoJml Loss, 10 Moore’s I. A. 563 5 
S.C. 5 Vf. R. (P.C.) 91. Sec. 274 is the corresponding section of the 
present Code (Act XIV of 1882). 

(i) Kassirav B. Saheb Sol&ar v. VitJialdas Mangalji, 10 Bom 
H. C. 100. Sees. 278 to 281 of the present Code (Act XIV of 1882,) 
correspond with soo. 246 of Act VIII of 1859. 
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Wlien tliere is a stipiilatioii that the mortgage debt 
shall be paid off on a day named, a sale of the property 
in execution of a decree against the mortgagor, does not 
diminish or affect the lien of the mortgagee, who con- 
sequently is not entitled to sue the mortgagor personally 
for the recovery of the debt, before the day fixed by the 
contract (i). 

A mortgagee ought not, however, to remain quiet at the 
time of a sale of the mortgagor’s rights and intei’ests/ bufc 
should give notice of his lien (/) : and the existence of 
his claim should be made known to the bidders by the offi- 
cer conducting the sale. 

Where the holder of a mortgage, which was neither 
registered nor accompanied by possession obtained a money 
decree against his mortgagor, but not in respect of bis 
mortgage, and in execution of that decree caused the mortr 
gaged property to be attached and sold to a person, who 
had no notice of the mortgage, or that the sale was made 
subject to the mortgage, it was held that it was incumbent 
on the holder of the mortgage, the judgment-creditor, to in- 
form the purchaser, wheu bidding for tbe right, title and 
interest of the judgment-debtor in the mortgaged property, 
that he, the judgment-creditor, held a mortgage on the same 
property and intended to enforce it, and further that the judg- 
ment-creditor having omitted so to inform the purchaser 
was estopped from enforcing his mortgage aginst the pur- 
chaser (A). 

A mortgagor impliedly warrants his title to the property 
which he mortgages : and if the title is defective, the mort- 

(0 Bmraj v. Achylur Teioaree, S.D.A. 1848, p. 209. 

0‘) Bajee MoUmied Imam Buhsh v. Bai Butiih Lalh S.D.A. 
N.W.P., 1850, p. 3 ; see also ante^ p. 269. 

{h) Tiilcaram Un Atmaram v. MamcJiandra bin Biidharam, 
I, L. R. 1 Bom. 314. 
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gagee can sue for damages for tlie breacli of contract 
tbongli there be no express agreement as to title (Z), 

It is the duty of a mortgagor who has covenanted to put 
the mortgagee into possession^ to do so at once, and to 
secure his quiet enjoyment of possession during the term 
agreed upon. . And a mortgagor who refuses or is unable to 
give and to secure possession to an usnfr actuary .mortgagee, 
renders himself liable to an immediate action for recovery 
of the money advanced, with interest (m). 

There was an usufructuary conditional sale : the mort- 
gage money was not repayable until the lapse of twenty 
years, hut the mortgagee was to have possession from the 
date of the mortgage. Possession was withheld, and the mort- 
gagee sued to recover the money lent by him with interest. 
It was held that the mortgagee was entitled to recover 
once, without waiting till the end of the twenty years (n). 

A mortgage by way of lease was granted, the condition 
being that the farm should continue in force until the 
money was repaid. Previous to payment, the mortgagor 
ejected the mortgagee : and the Court held that the latter 
might sue the mortgagor for the money, and was not 
restricted to a suit for possession. The mortgagor having 
committed a breach of contract, could not enforce fnlfiU 
ment from the mortgagee of what was to be performed on 
his part (o).. . . “ . 

(l) BioarhaDusB v. Ruttm Singh, 2 N.WP. (Agra) H.G. 199. 
Compare sec. 65 cL (a) of the Transfer of Property Act, 1882. 

(m) See sec. 68 cl. (c) of tlie Transfer of Property Act, 1882. 

(? 2 ) Eaja Oodit PurJcash BingliY. Mariindell, 4 Moore*s I. A. 444 ; 
Tremmth GJiose v. Kalee Pir&hunTmamanich, S.D.A., 1856, p, 849'’; 
Zalla Matadeeii v. Roohuln Singh, S.D.A, N.W.P., 1860, p. 280, 

(o) Amatool HoBmin Begim Y, Sged Almud Alec Khan, S.D.A., 
1862, p, 193 ; Anmdmaye 'Dassea v. Banee Jadoomonee, S.D.A., 1853, 
p, 59 ; Ahlak Bliuhuf v. Nardin Gossaein, S.D.A., 1858, p. 306. See 
also^otoov. MusbI Eoop Kooar, S,D,h,, 1859, p, 58; Doolluhh 
Bhutt V. MiirroMshen Mgtee, S.D.A., 1859, p. 322, 
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In a case, wln'cli lias been already referred to, of mort- 
g?ige by conditional sale, the mortgaged lands were, prior 
to the date at which the loan was repayable, sold under a 
decree as belonging to a third party. The mortgagor 
unsuccessfully asserted his rights in the summary sale pro* 
ceedings, but took no further steps to protect the mort- 
gagee, It was decided that as the mortgagor had neg- 
lected the duty which lay upon him of preserving his rights 
for the mortgagee, tlie latter was entitled to sue to recover 
the money he had advanced, and was not bound to enforce 
his claim against the land (p). 

When the agreement was that the mortgagee should be put 
in possession and repay himself from the usufruct, and the 
mortgagor prevented his getting possession and evaded 
having his name registered in the Collector's books, this was 
held to entitle the mortgagee to sue for his money instead 
of for possession 

It would seem that if the mortgagee is deprived by 
diluviou of the possession of land of which he holds an 
usufructuary lease, before he has been repaid what is due 
to him, he has a right, in the absence of express agreement 
to the contrary, to recover from the mortgagor the unpaid 
balance of the mortgage debt (r). So where a house was 
mortgaged— the usufruct to be in lieu of interest,— and the 
house was burnt while the mortgagee was in possession, 
the Eombay High Court held that as the house perished 
by accident and without negligence on the part of the 
mortgagee, he was, in the absence of any special agreement 

(p) Purlliad Chunder Mujmndar y, Chundeechurn Bliuitacliarjeaf 
S.D.A., 1853j p. 575 ; and cf, sec. 68 cl..(b) of the Transfer of Property- 
Act, 1882.' 

{q) Seetul Sail v. JVet Singh, S.D.A. N.W.P., 1853, p. 286 ; see 
also Bahu Gopal Doss v. Charles Hollier, S.D.A. N.W.P., 1856, p. 115 ; 
CJmtterdharee Koower v. Ramdoolaree Koower, S.D.A., 1859, p, 1181. 

O’) Sheo Golam Singh v. Boy Blnher Dyal, 21 W. R. 226 ; but 
compare sec. 68 (last paragraph) of the Transfer of Property Act, 1882. 
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to the contrary, entitled to sne the mortgagor for the 
mortgage debt (s). 

The plaintiff borrowed Es. 1,400 from the defendant, and 
mortgaged to the latter for a term of eight years a piece of 
ground with a warehouse standing thereon which he placed 
in the possession of the defendant. There was an a<.reement 
between the parties that the rent of the warehouse Should be 
Ks 16-12 per mensem, and that out of this amount the 
defendant should appropriate Es. 14 towards the payment 
of the interest on the principal sum, and pay Es. 2-12 as rent 
to the plaintiff. Within four years from the date of the mort- 
warehouse was destroyed by fire, and thereupon the 
defendant ceased to pay rent to the plaintiff. The Madras 
Court dismissed a suit by the latter to recover the site 
tegettier with arrears of rent. It was held that the transac- 
tion between the parties was really an usufructuary mort<-age 
the terms of which were that out of the rents Ld profits 
of the mortgaged property equivalent to Es. 16-12 the 
mortgagee was to apply Es. 14 in discharge of the mort- 
while Es 2.12 waste be received by the mortgagor 
the moitgagee. The destruction of the morto-ai^ed 

mortgagee’s right to recover the full amount due 

°° mortgage. There was no alteration in +i, 

of th. mortg,s„r to di.charg, hi, debl, but merely to 
the .„d mode „f di.ol„ge. 

fc prom.,,, havtog ee.,ed to em.t, noiuj .riS 
tb, .neome eoo,d he „r,dited to the mortooe «d 
there w.. no tmin. ™uble to p,y fc plahtiff ’ 

In one oue the mortgogeo had h_ j , 

.nneo„ri.yf,rnl,„ . The term. „f n’e Ied t« 

<0 Ven^ateskmm y. Kuam SheUi. I. L. E. 2 Had. 187. 
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such that so long as the estate remained bound by the 
mortgage, the mortgagee could look no further than the 
estate and the convenience of the mortgagor for the dis- 
charge of the debt. The property was sold for arrears of 
Government revenue, and the mortgagee consequently lost 
possession. The sale for arrears left surplus proceeds which, 
were claimed by and paid to a third party who held a 
decree against the mortgagor. The mortgagee then sued 
this third party for the surplus proceeds paid to him, on 
the ground that they represented the mortgaged estate and 
were bound by the mortgage. But it was held that until 
the mortgagee obtained a decree against the mortgagor he 
had no more right to the surplus proceeds or other assets 
belonging to the mortgagor than any other ordinary creditor 
had (uj. If in execution of a decree of Court, mortgaged 
lands are sold subject to the mortgage, the mortgagee is not 
entitled to share in any surplus (v). 

During the term of a zur-i-peshgee lease, the mortgagee 
was ejected by one who had, at a sale in execution of a 
decree, purchased the right and title of the mortgagor in 
the property. It was held that the mortgagee was not 
entitled to sue the ejector for the money secured to him 
by the zur-i-peshgee lease,— and that his only remedy was 
by a suit to recover possession or for damages, as the pur- 
chaser who ejected him was not privy to the contract between 
the mortgagee and mortgagor {w). 

Where a mortgagee had been ousted from possession of por- 
tion of the property mortgaged to him in consequence of the 
fraud of the mortgagor, who had sold the property to a third 
party previous to the mortgage, it was held that the mort- 
gagee was entitled to compe nsation for the loss of the rents 

(u) Mussumut Mondwa Koonwar Beebee v, Bahoo BeharedM 
Tardayy S.D.A., 1860, vol. 2, p. 38, 

(v) Act VIII of 1859, sec, 271. 

(ii?) Bhaih Shamdanee v. Bhojoo Mam, 22 W* R. 44. 
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and profits which he ought to have received in lieu of interest 
(^!). But where there was no deception, but the mortgage deed 
informed the mortgagees that a portion of the landtssicrn- 
ed to them as security was held by the mortgagor, noras 
owner, but as mortgagee, and they were, therefore, well 
aware that the mortgage to the mortgagor was liable to be 
redeemed, the Court refused to allow the mortgagees com- 
pensation for the loss of this portion of the mortgage pro- 
perty, which was taken out of the mortgagees’ possession 
by the original owners, who redeemed it from their mort- 
gagor (y). 

1 ? Parties, that the 

land, and the land only, shall be the source from which 

the mortgagee is in any event to be paid, he must in the 
nrst instance bring his suit for possession. The terms of 
a mortgage deed were, that the surplus proceeds of a cer- 
tein taluk should be applied to the extinguishment of the 
toortgage debt, «and that in the event of the non-fulfil- 
ment of this condition, the mortgagee mi^ht sue to obtain 
posmswn of the eetate>> It was held that the mortgagee 

could only avail himself of the remedy expressly provided 

foi him in his deed, and must sue for possession (z), Iq 
. uother case the mmtgagee, who was put in possession, 
^as to keep a certain portion of the yearly usufruct in lieu 
of interest, and this he was to continue to do, until the 
mortgagors came forward and paid off the principal in one 
sum. The mortgagee, after being in possession some years 
volnntarily gave it up and brought a suit on his mertgage' 

(a:) 8peei<a Appeal 2% oi 1875, unrenortprl ^ 

8 il f “ 1. 1. E. 

4 8.DTN"w.r“r’ ’• ■»“ <'«»■ 
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for principal and interest It was decided that so long 
as he received the specified sum from the iisufructj he 
had no right to complain, or to ask for his principal, until 
such time as the mortgagor chose to pay it off. It was, 
however, observed that if he had been dispossessed while 
anything was yet due to him on the mortgage, he would 
have had a right to claim to be restpred to the estate or 
to sue without further delay for the cash payment, whichr 
ever he preferred (a). 

There was apparently a pure usufructuary mortgage, 
the agreement being that the mortgagee should have 
possession until payment : but the money was not paid, 
nor did the mortgagee get possession. He therefore 
brought a suit for possession, and for the interest of hi^ 
money during the time he had been kept out. The Court 
ruled that the conditions of the deed showed that the mode 
of payment selected and stipulated for by the parties was 
payment fromihe usufruct, and that the mortgagee’s claim 
for interest was not in accordance with the terms of the 
deed, and must be rejected (6). , 

A second mortgagee, under a mortgage, which stipulated 
that, if the mortgage money was not repaid within a fixed 
time, the mortgagee should be put into possession of the 
property, not receiving payment within the stipulated time, 
sued the mortgagor on his mortgage and obtained a decree 
for. possession of the property, under w^hicli he was put into 
possession,— -the first mortgagee, the holder of a like mort- 
gage, then obtained a like decree on his mortgage, under 
which he also obtained possession, dispossessing the second 
mortgagee. Subsequently the heirs of the mortgagor paid 
off the debt due to the first mortgagee and obtained pos- 

(a) Syud Mohumed Mosseiii Khan v. ThaJcoor Bheo Golani Sin^h^ 
B.D.A. 1848, p. 331. 

(&) Fohj)ee V. Chda Lai, S.D.A, N.W.P., 1848, p. 21 L 
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session of the property. In a suit by the heirs of the second 
mortgagee against the heir of the mortgagor for possession 
of the mortgaged property/ and for interest during tlie time 
they were dispossessed, the Privy Council held that 
the plaintiffs wei’e entitled to possession when the first 
mortgage was paid off, and that their cause of action ceased 
and limitation ran against them from the time when 
the heirs of the mortgagor resumed possession, but that they 
were not entitled to a decree for interest during the time 
they were dispossessed, the question of interest being one 
which should I’emain open until the mortgagors sought to 
redeem the land (c). 

Where the usufructuary mortgagee of a family, governed 
by the Alyasantana law/ obtained a decree for possession of 
the land mortgaged*" against the manager and two other 
members of the family, and for payment of mesne profits 
from the date of the mortgage against the manager only, 
it was held that he was not entitled, after the death of the 
manager, to execute the decree for mesne profits against 
the family {d ), 

The question was raised whether a mortgagee by usu- 
fructuary conditional sale, who had never got possession of 
the property, could foreclose the mortgage, he having 
refused to accept a tender of the principal sum due, on the 
ground that he was also entitled to interest for the time 
during which the usufruct was withheld from him. The 
Court expressed an opinion, that if he did not obtain 
the possession stipulated for, it was open to him to bring a 
suit to enforce fulfilment of the contract, but he was not 
at liberty to forego this right, and to demand interest in lieu 
thereof, contrary to the express terms of the contract^’ (e). 

~ (c) Namin Siiigh v. Shimbhoo SingJi^ I. L. E., 1 AIL 325 (P. C.). 

VenJcaia Krishm^yar v. Kaveri Sliettati^ I. L. E. 7 Mad. 201. 

(e) Bama Singh v* Munnoolaly S.D.A. N W.P., 1853, p. 441. 
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In like manner any deviation by tbe mortgagee from 
the terms of liis eontraefc^ entitles the mortgagor at any 
time to have it cancelled, and to pay off his debt* 

A mortgage agreement, in the form of an nsnfructiiary 
conditional sale, provided that certain arable and orchard 
lands, portion of the mortgaged property, slxonkl continue iu 
the possession of the mortgagor* The mortgagee, during 
the continuance of the mortgage term, took possession of 
some of the reserved orchard lands. It was held that this 
was such a breach as entitled the mortgagor at once, and 
without waiting for the day of payment originally agreed 
on, to cancel the mortgage contract and recover possession 
of the whole mortgaged property, on paying into Court 
the full amount of the loan. And his right to do so was not 
affected by the fact that it was not expressly given to hii4 
by the mortgage deed (/). , i 

But a mortgagor has no right, even where the mortgage 
and possession under it have been fraudulently obtained by 
the mortgagee, forcibly to dispossess the mortgagee* 
The mortgagor's remedy is by way of suit to have the mort- 
gage set aside and possession restored to him {g). 

A question of priority having arisen between two mort- 
gagees, — the second claiming priority on tbe ground that 
with his mortgage he obtained possession of the title-deeds 
< — the Madras High Court held that the non-possession of 
the title deeds by the first mortgagee was a circumstance 
calling for explanation, but that if he could satisfy the 
Court that the absence of the title deeds was reasonably 
accounted for to him at the time when he obtained his 
mortgage, or that he was subsequently induced to part with 
them upon such grounds and under such circumstances as 

{/) Manoo N. Sheikh Kadir Bulosh, S.D.A. N.W.F., 1855, p. 223. 

. ( 9 ) Sat/aji hin Nimbaji v, bin Langcvpa, L L. E. 5 Eom, 

446, 
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to exonerate bim from any serious imputation of negli- 
gence, bis priority would not be lost because the mortgagor 
afterwards dishonestly banded over the deeds to a second 
mortgagee (h). 

There was formerly some conflict of opinion between the 
various High Courts as to the position of a prior incum- 
brancer, who has piu'cbased the right and title of tlie mort- 
gagor, with respect to subsequent incumbrances (z). To 
such cases the High Courts of Bengal and Bombay applied 
the English doctrine laid down in Toulmin v. Steere (j)^ 
that the purchaser of an equity of redemption with 
notice of subsequent incumbrances stands in the same posi- 
tion as regards such subsequent incumbrances as if he had 
been himself the mortgagor, and cannot set up as against 
such subsequent incumbrances, either a prior mortgage of his 
own, or a mortgage which he or the mortgagor may have 
got in {h). The Madras High Court, however, deliberately 
rejected this doctrine, and adopted instead the doctrine of 
the Boman law under which a prior mortgagee having 
purchased may still use his mortgage as a shield against 
the claims of subsequent mortgagees (1). 

But as shown by WestyJ.^ in his recent judgment in the 
Bull Bench case of Muhliand Kuher v. Lalla Trihain (m), the 
doctrine laid down in Touhnin v. Steere has been very much 
'qualified by the decisions of later years in England, and the 

(h) Somasundara Tamhiran v. SakJcarai Paitan^ 4 Mad. H. 0. 369, 

(i) With respect tc the subject here discussed, see sec, 101 
o£ the Transfer of Property Act, 1882, 

(j) 8Menvale2lO. 

{k) Gournarain MojoomdaT v. Brojondth Koondoo Chowdhr^^ 14 
W. B. 491 ; Itcharam Bagaram v. Baiji Jaga^ 11 Bom. H. C, 41 ; 
see also the unreported decision of the High Court N. W. P. in S. A, 
Ho, 159 of 1876, referred to by Oldfield^ J., in his judgment in Gaga 
Ptasad Y^'Salik Prasad^ L L* E. 3 AIL 682 (qf. p. 687). 

' (?) > JKctmtz Naihan v. Suhhamgd Mudali, 7 Mad. H. 0, 229. 

(m) I, L. E. 6 Bom* 404 (c/t p, 409 <?A 
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principle now followed would seem to be tliat^ if an intention 
to keep the mortgage aliv^e can be gathered from the cir-* 
ciimstances of the case, even though it has not been expressly* 
stated the mortgage will be deemed to remain alive. As 
stated by Jessel^ M, R,, in a reeent case (?^) : In a Coorh 
of Equity it has always been held that the mere fact of a 
charge having been paid off does not decide the question 
whether it has been extinguished. ^ ^ ^ The 

person paying off a charge can, by expressly declaring 
his intention, either keep it alive or destroy it. If there 
is no reason for beeping it alive, then, especially in 
the case of an owner in fee, equity will, in the absence of 
any declaration of intention, destroy it ; but if there be 
any reason for keeping it alive, such as the existence 
of another incumbrance, equity will not destroy it.^’ 

It was, therefore, held by the Bombay Court in the case 
above quoted that a first mortgagee who had purchased the 
equity of redemption could not be supposed to have intended 
to part with his money or his right to money, merely in 
order to make a present to his puisne ineumbrancer, but 
rather to retain the benefit of all his rights, and therefore 
he, as represented by his son, might properly require the 
redemption of his own first mortgage as the condition of the 
puisne incumbrancer enforcing the decree on his mortgage 
against the property. 

And this ruling was followed by a Division Bench of 
the same Court in a later case where the purchase was 
one not from the mortgagor himself, but at a Court sale, 
and where, therefore, there could have been no agreement 
between the mortgagor and the purchaser that the 
mortgage should merge, nor any restoration of the 
mortgage deed to the mortgagor, and it was held that the 
circumstances of the mortgage-deed remaining with the 

t«) Mams T. Ansdl, L.R, 5 Ch. D. 634. (r/. p. 645.) 
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purchaser was evidence that he intended to retain the benefit 
of tlie mortgage (o). 

And similar principles would seem to have been adopted 
by the Allahabad High Court in recent cases. It has been 
held by that Court that when it is the manifest intention 
of a first mortgagee to keep his incumbrance alive^ and 
for his benefit to do so, the purchase by him of the equity 
of redemption does, not extinguish his incumbrance, and 
therefore that a mortgagee so purchasing may contest 
the validity of a second mortgage, so far as it affects him 
on the ground that it was an infringement of a stipulation 
against alienation in the contract between him and the 
mortgagor (p),or may resist a claim by the second mortgagee 
to bring to sale the mortgaged property purchased by 
him (q), 

; There are also recent decisions by the Calcutta High 
Court to the effect that a prior mortgagee who purchases 
the mortgaged property, and sets off the money due to 
him under his mortgage against the consideration money, 
does not thereby lose the benefit of his mortgage, which 
retains its priority over any second or subsequent mort- 
gage(r). 

. The latest reported case in w^hich these principles have been 
applied is one which came before the Privy Council on 
appeal from the High Court at Calcutta {$), A lender of 
illiQuey upon a mortgage, which, however, having been made 
by a person not having authority to charge the greater part 

(o) Shantapa v. Salapa^ I. L. R. 6 Bom. 561. 

(p) Lachmin Navain v. Koteshar Natli^ I. L, R. 2 All. 826. 

(q) Gaya Ftasad v. Salih Prasad, I. L. R. 3 All. 682. fol- 

lowed in Ear Prasad v. Bhagwafi Das, 1. L. R. 4 All. 196, and AH 
Masanv. Dhirja, I. L. R. 4 All. 518 (r/. p, 525.) 

tO*). Eisse7i Doss Singh v. Shoo Prosacl Singh, 5 0. L. B. 29 ; Gopal 
SahoDJs:^..Gmga Pershad SaJiog^ I. L. R. 8 Calc. 530, 

(«) Mohesh Lai .v, Mohant Bman Das^ I. L. B. 9 Calc. 9G1 (P.C.). 
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of the property included ia it, was to that extent invalkl, 

relied upon a charge effected in a prior paid oiF mortgage 

to another mortgagee of the same property. The halance 
due for - the prior mortgage debt had been paid out 
of the money advanced on the later, and the. prior instru- 
ment had come into the possession of the present morlgagc’‘Ot 
The Privy Council held that the prior mortgage had 
been extinguished. It must be presumed, in the absence 
of any expression of intention to the contrary, that 
the borrower who claimed to be the owner of the property 
which he attempted to charge, intended that the money 
should be applied in paying off and extinguishing the 
prior mortgage, there being no intermediato ineumbranee. 
It must also be presumed that the lender lent the numey 
upon the security of the later mortgage, and therefore ho 
did not become entitled to an additional security, merely 
because that which he had taken had proved invalid in 
part. 

So, in an earlier case decided by tlm Bombay High Com% 
where tlie mortgage by the second mortgagee recited that 
the mortgagors had paid portion of the money borrowed 
by them from the second mortgagee in paying off I ho 
first mortgage, and that the first mortgagee had returned 
his mortgage to the mortgagors, who had then made it 
oyer to the second mortgagee, but there was notJiihrg to sliuv/ 
any assignment of his mortgage by the first mortgage or noy 
intention on his part to assign it or keep it on iotji fur the 
benefit of the second mortgagee, the Court rctusud, in a 
suit for possession by a purchaser of the property at a >a!c in 
execution of a decree obtained prior to the date of the sccuiid 
mortgage, to recognize the second mortgagee m orciipj iiig 
tlie same position as the first -'mortgagee, so ns In rei|uiro 
the execution jiirelmser, before he could recover llic* proj'-oriy, 
to pay as redemption to the second iniiilgagcc llm 
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amount which was said to have been paid to the first mort- 
gatree (!!), 

Where the purchaser of tlie equity of redemption, also 
purchased in the name of a trustee tlie' interest of the 
mortgagee, the High Court of Calcutta, following the 
English cases, held that there was no merger of the 
mortgagor’s and mortgagee’s interest, and consequently no 
extinguishment of the mortgage debt (?<). 

■ A second mortgage was entered into by one of two 
prior mortgagees in conjunction with a third party, the 
terms being that a portion of the money advanced should 
be paid to tlie prior mortgagees, and the remainder be paid 
to the mortgagor. In a suit by a subsequent mort- 
gagee, whose mortgage had been created prior to the date 
of the second mortgage, for the execution of a conveyance 
of the estate to him in accordance with the terms of his 
agreement, it was held that the prior mortgage was defunct 
and at an end, an entirely fresh transaction, with a new 
mortgagee having been entered into, and therefore that a 
purchaser at a sale in execution of a decree on the second 
mortgage could not fall back upon the lien created by the 
prior mortgage as a defence to the plaintiff’s claim. The 
Court further expressed its doubts whether, even assumino- 
that the auction purchaser had no notice of the agreement 
on wHch the plaiutiflf’s claim was based, he could claim 
that speciBc performance of that agreement should not 
be granted on the ground that he was a bond Me purchaser 
for value without notice within the meaning of clause (b) of 
sec. 27 of the Specific Belief Act, inasmuch as the contest 
lay between a prior and subsequent lien created upon, the 
same property, which had passed to th e transferee under 

(«) Apaji Bhivrav Rayrihur v. Eavji, I. L. B. S Bom. 

Erislna v. Narayana, I. L.,R. 7 Mad. 127; and see the Transfer of 
Froperty Ac€y 1882 , s. 74. 

(«) Ealipvcomo Ghosey. Eamini Soonduri Chowdhrain, I. L. E 
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a sale ia execution of a decree for the enforcement of tlie 
subsequent lien (v). 

There is no rule as to tacking,” such as is known to the 
English law (w). Thus where a second mortgagee paid off 
the first mortgagee, but did not take an assignment of the 
first mortgage nor do any thing to keep it alive as a security 
against subsequent incumbrances created prior to the date 
of the second mortgage, it was held that these incum-^ 
brauces had priority over the second mortgage (a?). 

In a recent Bombay case the facts were as follows 
The owner of a house mortgaged it in 1861 to the defendant 
for Ks. 190 and put him into possession. The mortgage 
deed needed no registration, and was not registered. The 
mortgagor next mortgaged the house in 1873 to the plaintiff 
for Ks. 300 by a duly registered deed. The mortgagor 
again in 1874 borrowed a further sum of Rs. 500 from the 
defendant, and executed in his favour another deed of 
mortgage of the house which was duly registered. The 
plaiutiff in 1876 sued the mortgagor for possession aud 
obtained a decree, the executiou of which the defendant 

(v) Badri Frasad v, Daulat Bam, L L. E. 3 All. 706. 

(m?) Compare sec. 80 of the Transfer of Property Act, 1882. As to 
tacUng see 2 Fisher’s Law of Mortgage, 3rd. Ed.pp. 699, 600. “A prior 
legal mortgagee by annexing to his original security another which he 
holds for a subsequent debt, or an incumbrancer subsequent to the 
second, by getting in a prior legal security may, under certain circum- 
stances, postpone the rights of mesne incumbrancers until satisfaction 
of both the securities which have been thus united. This doctrine 
called taching is applicable both to real and personal estate. It seems 
to be altogether contrary to any principle of equity, the essence of 
which is equality ; and it is in fact only founded upon the preference 
which in this country [England] is shewn to legal titles.” ' 

(«) Gaur Narayan Mammdar v. Braja Nath Kundu Chowdhry, 
5 B. L. R. 463 ; see also Udaya Chandra Eana v. Bhc^ahan Jana, 

2 B. L. R. (App.) 45 ; S. 0. 11 W. R. 310 ; Goluh Nath Misser 
v. Lalla Frem Lai, 1. L. R. 3 Calc. 307 (c/, p. 309). 
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resisted. The plaintiff then sued the defendant to eject 
him and to obtain possession of the property until payment 
of the ^^mount due on his mortgage. The defendant denied 
the plaintiff’s mortgage, and set up his own two mortgages, 
and claimed to be paid the amount due on both of them 
before he could be called upon to deliver up possession. It 
was held by the High Oourt that the English doctrine of, 
tacking was of so special and technical a character, and so 
lifctle founded on general principles of justice, that it ought 
not. to be held applicable to tbe Mofussil of Bombay, but that 
the obligations arising out of tbe successive mortgages should 
be discharged in the order of their date, and consequently 
that the defendant's right as against the plaintiff was either 
to redeem the plaintiffs intermediate mortgage, or else to 
hold the mortgaged property until his own first mortgage 
was redeemed by the plaintiff, but that he could not claim 
to retain possession, as against the plaintiff, until his second 
mortgage, as well as his first, was paid off*, since tbe plain- 
tiffs mortgage was prior in date to, and, therefore, was to be 
preferred before the defendants second mortgage (^). 

There are, however, certain cases in which the Indian* 
Courts have permitted subsequent debts to be tacked on to the 
mortgage debt. Thus in a ease decided in 1853 the Oourt of 
Sudder Dewanny in the N, W. P. declared : It will be 
fo'tmd, on reference to the printed decisions of the Court, of 
which.a few are cited in the margin, that the practice, of 
taking bonds of subsequent date to the original mortgage 
which is thereby rendered liable for tbe discharge of the 
aggregate amount is far from uncommon, and that it ha's 
been fully recognized by the Court” (z ) ; and in a later case 
(«), decided in 1860, the same Court remarked : The terms 

(if) Narayan Venhoba v Pandumng Kama% I. L. R., 7 Bom. 526. 

(«) Xhyratee Eamv. Mimumat Chenoo^ S.D.A. N.W.P., 1853, p. 726 

(a) Eunuman Fershmd v. Shea Narayun Soohul^ S.D.A, N W P * 

1860, p. 122. ’ 
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of the bond, which is not disputed/are distinct. The borrower 
engaged to pay off that sum before liquidating the mortgage 
loan, or in other words tacked it to the mortgage, which the 
lower Courts have considered; to be discharged by the mere 
payment of the mortgage loan. The property therefore 
still remains saddled with this liability, and the mortgage has 
not been redeemed.” 

And the principle of these cases has been followed by 
the High Court of the same Provinces, in a recent decision. 
The mortgagor of an estate gave the mortgagee four suc- 
cessive bonds for the payment of money, in each of 
which it was stipulated that, if the amount were not paid on 
the due date, it should take priority of the amount due 
under the mortgage, and redemption of the mortgage 
should not be claimed until it had been satisfied. The 
representative in title of the mortgagor subsequently 
sued the mortgagee for possession of such estate on payment 
merely of the mortgage money. The Court held that, 
although such bonds did not in so many words create charges 
on such estate, yet inasmuch as it appeared froni theft terms 
that it was the intention of the parties that the eqtiify of 
redemption of such estate should be postponed until the 
amount of such bonds bad' been paid, the representative 
in title of the mortgagor was not entitled to possession of 
such estate oh payment merely of the mortgage money (5). 

In a recent case the High Court of Bombay, in order to 
avoid circuity of actions, allowed a mortgagee to tack 
on a simple contract debt to his mortgage debt (c). 
In this case the facts were that one j?, who was a 
relation of the plaintiff, executed a deed of conveyance 
by which he conveyed all his estate to the plaintiff, in 
consideration of his undertaking to pay all his debts. The 

{h) Allu Khan v. Boslian Khm^ I. L. R. 4 AIL 85. 

(c) Magho GoMnd Parc^jae YySalvanC Amrit Gole^ I. L. R. 7 
Bom. 101. . 


322 THE BEB4TITE ESTATES AND DUTIES 

deed stated tliat it was K^s desire tliat tlie estate should 
remain in his family. After K^s death, the plaintiff sued for 
an account and for redemption of some of K's land which 
had been originally mortgaged by him to the defendant. 
It was found that the defendant was the only unpaid credi- 
tor, and that the property was more than sufficient to pay 
the defendant The Court held that due effect could not be 
given to the whole of the instrument under which the 
property was conveyed to the plaintiff, unless it was con- 
strued as a conveyance to the plaintiff charged as between 
him and K with the payment of the latter s debts, and 
therefore that, as, on Ks death, his creditors would be 
entitled in an administration suit to have the charge of K’s 
debts enforced in their favour, the Court, in order to avoid 
circuity of suits which would otherwise be necessary, ought, 
under the ciroumsiances, to allow the defendant to tack on to 
his mortgage debt, a simple contract debt owing to him by 
JT, on the same principles as by English law a mortgagee 
is entitled to tack on a simple contract debt as against 
executors or volunteers under the mortgagor. 

There is one case in which the Bombay High Court 
recognized the equitable doctrine laid down by the English 
Courts as to the right of the mortgagee to consoli- 
date several securities (d). In the case in question the 

id) This doctrine is thus described in 2 Fisher’s Law of Mortgage, 
3rd Ed., p. 630 : — 

If the owner of different estates mortgage them to one person, 
separately, for distinct debts, or successively, to secure the same debt, 
or the same debt with further advances, the mortgagee may insist 
that one security shall not be redeemed alone ; upon the principle 
that redemption being an equitable right, the person who redeems 
must on his part do equity towards the mortgagee and redeem him 
entirely, not taking one of his securities, and leaving him exposed to 
the risk of deficiency as to the other.” 

Sec. 61 of the Transfer of Property Act, 1882, abolishes this 
doctrine. 
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Goiirt lield that the doctrine applied to a Maliomedan 
mortgage (e). 

There are several cases which are remarkable as showing 
that a mortgage may be in abeyance for a time, without its 
validity being affected* Thus, where the mortgage is of 
m usufructuary nature, and the Collector comes in and 
farms the land, not on account of any fault or mismanage- 
ment on the part of the mortgagee, the mortgage is, as 
respects the land, in abeyance during the Collector’s posses- 
sion, but will revive in full force when he gives it up again 
(/). So if a mortgagee purchases the remaining rights of 
the mortgagor, aud his parohasa is set aside on the ground 
of the mortgagor having previously disposed of those rights, 
the mortgagee’s original title will revive in full force (g ) . 

^ Where a mortgagor, by misrepresentation, fraudulently, 
induced the mortgagee to substitute for the security of the, 
property to which his mortgage bond related, the security, 
©f another property to which tlie mortgagor had no title^' 
the Court held, in a suit by the mortgagee to enforce his- 
lien upon the property originally included in his mortgage 
bond, that the fraud by the mortgagor vitiated the: suhsc-^' 
tjuent transactions and restored to its operation in its precis^ 
cterms the original mortgage bond even as against a bond fide 
purchaser of the original mortgaged property who bought 
'without notice of the mortgage (h). 


' (e) TitJial Mahadev v. Baud' Muhammad Emsen^ 6 Bom. H. 0, 
'■(a. c. j.) 90. 

if) Spud Kuramut Ali y.'Sgud Imdad Al% S.D.A. N.W.P., 1852, 
;p. 7 ; Jelian Khan v, Klioojah AU Khan, S.D.A. jST.W.P-, 1853, p. 59 ; 
EJiugwan Doss v. Mmsumat Maryum Behee^ S D.A. KW.P., 1855, 
. p. 553, . , . _ _ . . , ' . ; 

(g) Ehowdhree Jugernath v. Bamnarain Boss^ S.D.A. N.W.P., 
1854;p:i8'3. ' ' 

(k) Bafdar AU Khan v. Laclman Dm, L L. B. .2 All, 554. 
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A mortgagor sold the mortgaged property to the mort- 
gagee, who was in possession thereof under his mortgage* 
The sons of the mortgagor obtained a decree setting aside the 
sale as invalid under Hindu law, but the mortgagee, 
purchaser, remained in possession of the property* The 
mortgagor then sued the mortgagee for possession on the 
ground that the sale had been set aside as invalid, but the 
Court held that he could not be permitted to retain the pur- 
chase money and to eject the mortgagee, purchaser, and 
must be held estopped from pleading that the sale was 
invalid. A judgment-creditor of the mortgagor and his 
sons having caused the property to be attached and adver- 
tised for sale in ei^ecution of his decree^ the mortgagee 
objected on the ground that the mortgagor and his sons had 
no saleable interest therein. This objection was disallowed, 
and the rights and interests of the mortgagor and bis sons 
were sold in execution of the decree and purchased by 
the judgment-creditor. In a suit by the judgment-creditor, 
as the purchaser of the equity of redemption, for redemp- 
tion of the mortgage, it was held that the sale having been 
declared inoperative, and having been completely set aside, 
it could not be said that the mortgage had been extin- 
guished by the execution of the sale-deed and, therefore, 
the mortgage transaction never having been impugned, the 
plaintiff as the representative of the original mortgagor 
was entitled to redeem the mortgage* The mortgagee not 
having contested in a suit the order dismissing his objection 
to the sale of the property in execution of the plaintiff^s 
decree could not now deny that the plaintiff had purchased 
the rights and interests in the property remaining to the 
mortgagor and his sons. Moreover, the mortgagee had no 
lien on the property in the hands of the plaintiff in respect of 
ills purchase money, though he might have sued the mort- 
gagor ; for Ac recovery of the money, and might possibly in 
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executioii of liis deoree prooeedod against the mortgagor's 
rights and interests in the property (i). 

The mortgagee- of certain shares of certain villages applied 
for foreclosure under Bep, Regulation XVU of 1806* While 
the year of grace was running and shortly before its expira*^ 
tion a compromise was come to* It was agreed by the 
mortgagor to transfer by sale to the mortgagee the shares of 
three of the villages in lieu of the mortgage money, and that 
he should not assert his right under see. 7 of Act XVIII 
of 1873, as ex-proprietor, to retain the sir lands appertaining 
to such shares. The mortgagee agreed to relinquish hia 
claim on the remaining shares arising out of the mortgagB 
and the foreclosure proceedings* It was further agreed that 
if the mortgagor asserted the right mentioned above, the 
mortgagee should be entitled to assert hia right in respect of 
all the shares as a mortgagee who had foreclosed, Th® 
mortgagor subsequently, in breach of his condition, asserted 
his right under sec, 7 of Act XVIII of J873 to the sir land 
appertaining to the sSares transferred to the mortgage,' 
Thereupon the mortgagee sued the mortgagor for poaseasion 
of all the shares, by virtue of the fm^olosure pi*oceedingSy 
It was contended by the mortgagor that the compromise 
put an end to the foreclosure proceedings, and the breach 
of his agreement by the mortgagor could not revive these 
proceedings, but the Court held that the mortgagee on the 
failure of the mortgagor to give effect to the compromise 
transaction, was clearly entitled to fall back on his equi- 
ties under his mortgage, and the foreclosure proceedings 
taken thereunder (j). ' ^ ■ 

As the holder of a zur-i-peshgee lease has rights equiva- 
lent to those of a mortgagee, he has such an interest in 
the lands leased, that if execution be * issued against that 
interest,’^ it must be sold according to the rules prescribed 
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for the sale of realty, not according to those laid down for 
the sale of personalty (A). 

According to English law, if the owner of two estates 
mortgage them both to one person, and then mortgage one 
of them to another person, without notice, the second mort- 
gagee may insist, under the doctrine of marshalling, that 
t!ie debt of the first shall be satisfied out of the estate not 
mortgaged to the second, so far as that will extend. As 
this rule is in principle equitable and just, it would seem 
to be one which might be applied in this country also, at 
any rate in cases where it would not prejudice the first 
mortgagee's right to recover principal, interest, and costs (Z). 
. It has recently been held by the Calcutta High Court that 
a mortgagee who had obtained a decree on his mortgage, 
under which he had attached the mortgaged property and 
obtained an order for sale, is entitled to enter a caveat 
against the grant of probate of a will, on the ground that 
the will was a forgery, got up by |he mortgagor for the 
purpose of saving the mortgaged property from being sold 
in execution of the decree on the mortgage (m). 

. „ ^ . - 

(k) BrejoloU Oopadya v, Maharanee Indurjeet Kowar^ S.D.A., 
1861, voL 1, p. 97. 

(i:) See Fisher's Law of Mortgage, 3rd Ed., p, 704, &c ; also 
JBkhomih Mooherjee v. Kisto Mohun Mooheerjee^ 7 W.E. 483 ; and 
compare sec. 81 of the Transfer of Property Act, 1882 ; but see 
Kristodass Kundoo v. Eamhant Moy Chowdliry, I.L B. 6 Calc, 142j 
and Eama Eaja v. SuUarayudu, I.L.R. 5 Mad. 387 ; and see infra 
Chap. IX. 

(m) Surhomongaia Dassi v, ShasUhhoos'hm Biswas^ I L. R. 
10 Calc, 413. ‘ 


CHAPTER VIII- 

OF REDEMPTION, 

The mortgagor, his heirs, and assignees to whom he has 
transferred his interest, are entitled to redeem a mortgage (a). 
But the right to do so, exists only up to the time of the 
lands being sold under a decree of Court in satisfaction of tho 
mortgagee’s claim, or, where the mortgage is by way of condi- 
tional sale, until the mortgage has been finally foreclosed (6) • 
And redemption can never take place, until a sum equal to the 
amount of the principal monies advanced, with interest at 
the rate stipulated for, — or if no rate has been stipulated 
for, at twelve per cent., — has been received by, or tendered 
to the mortgagee. If the contract was entered into before 
Act XXVIII of 1855 came into force, it is not in any case 
necessary to pay or tender interest at a higher rate than 
twelve per cent, per annum* 

The payment to the mortgagee of what is due to him, 
must come either from the usufruct of the property pledged, 
or from some of those persons in 'whom the right of redemp- 
tion is vested : for the interest of the mortgagee in the laud 
is inferior only to that of the mortgagor and his representa- 
tives, and if they do not redeem, the mortgagee need 
not allow any one else to do so. A mortgagee, therefore, is 
not bound to receive payment of the sum due to him, or to 

■ (a) As to the right of a mortgagor to redeem and the persons who 
.may sue for redemption tinder the Transfer of Property Act, 1882, 
see secs. 60 and 91 of that Act. 

' (h) The Madras mortgages by conditional sale, which are construed 
as irredeemable (see mpra p. 20), are, of course, exceptions to this 
'rule. It is to be noted^ however, that it -is not every mortgage which 
purports to be one by conditional sale that is irredeemable, see Thum^ 
hursawmy 'Moodily v. Mosmm Mowihen, I. L. E. 1 Mad, 1 (P. C,) ; 
Amirudin v, Sohhanadrij I.Xr* It, Mad, 339, 
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relinquish liis lien^ without Laving proof that the party offer- 
ing to redeem is entitled to insist upon his right to do so. 
And he may put any one who claims the right, to proof of 
his title, not being obliged to give up his mortgage tenure 
to a stranger. Thus, a person claiming to redeem on the 
ground of inheritance from the mortgagor,' must prove that 
he really is the heir of the m or tgagoiy before he can succeed 
in his suit (<?), The mortgagee is not bound to any person 
who may start up with the allegation that he has succeeded 
to the rights of the original mortgagor. On the contrary, it 
is his duty, as trustee for the mortgagor, to take the same care 
of the estate as he would of his own, and to admit no claims 
upon it until assured of the title of the claimant^’ {d). 

It would seem, however, that if a party, Avhose title is 
to some extent imperfect, seeks to redeem, and is able to 
prove a perfect title at the hearing of the cause, he should 
have a decree for redemption. Thus, where a purchaser of 
the equity of redemption at an execution sale brought a 
suit for redemption before the certificate of sale was issued, 
but this was obtained by him after the suit had com- 
menced, it was held that the plaintiff was entitled to a decree 
for redemption, even though his title may to some extent 
have been imperfect when he brought the suit (^). 

If the mortgagee rejects the tender of one not en- 
titled to redeem, the mortgagor cannot afterwards claim any 
benefit from such tender, tinless it was expressly made on his 
account. Thus a creditor having obtained a decree against 
his debtor, wished to put it in force by attaching and selling 
certain lands belonging to the latter. But the lands bmng 

ic) Bhujjun V. Mnsstmat Moollo^ S.D.A* 1852, p. 45 ; 

Blieo Lall v. Rurpershaud^ S.D.A, N.W,P,, 1860, p» 120. 

(d) Bahoo Kmkya Lai v, Byud Bad Alee^ S, D. A., 1859, p. 1273, 

GodhoU Vt Qamsh Bayuji Faimrdhm, 

I. 
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iu tlie possession of a mortgagee by conditional sale, the 
decree-holder instead of attaching them deposited in Court 
what was due on the mortgage, and brought a suit for re- 
demption, in which he was unsuceessfu! as it was held that 
he had no title to redeem. The mortgagor himself 
afterwards brought a suit for redemption, on the ground 
that the right to redeem (which would otherwise have been 
barred), had been kept alive by the money having been 
tendered by the decree-holder. The Court was of opinion 
that the money so deposited could not be considered to be 
the money of the mortgagor, it not having been de- 
posited on his account, or for his benefit in any way. 
It was not deposited with a view to save his estate from 
the conditional sale, but with the view of bringing it to an 
absolute sale by public auction, iu satisfaction of the claims 
of the depositing party (/). 

In this case, however, the deposit, if it had been made in 
the mortgagor’s name and with his consent, would have 
been good, both as entitling the creditor to redeem, and as 
keeping alive the right of the mortgagor himself to do so. 
It would then have been the act of the mortgagor himself. 

It lias been held in a case to which the provisions of the 
Code of Civil Procedure of 1877 (which are the same as those 
of the Code now in force) were applicable that an attaehing- 
creditor has not, as such, any right to redeem a mortgage sub- 
sisting prior to his attachment. There is no analogy between 
tlie position of an attaching-creditor here and that of an execu- 
tion-creditor in England. Moreover, an examination of the 
clauses of the Code bearing on the subject make it tolerably 
clear that the Legislature did not iutend to give an atfcach- 
ing-creditor the right to redeem a mortgage (g). 

A person holding under the mortgagor, — as a mere 

(f) Gopaul LoLy^ MuTiaraja Piimtber 8ing\ 3 Sel. Kep. 64, 

{g) SoobJml Ohmder Faul fi BUj/e Churn BysacJb, I. L, R. 6 Calc. 
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mohnrreridar-^whose tenure has been created pending tlie 
mortgage, has no right ff redemption (A). 

A doubt^ however, seems to have been thrown on the deci- 
sion in that case, for in a late case (i) the High Cotirt at 
Calcutta held that a patnidar was entitled to )be made a 
defendant in a mortgage suit so as to have an opportunity 
of redeeming the mortgage* In that case it appeared that the 
patni was created subsequent to the mortgage debt, but prior to 
the date of the institution of the mortgage suit, and the Court 
in holding that he was entitled to redeem, based its decision 
upon the ground that in this country patnis, zur-i-peshgee 
leases and interests of , that nature are very considerable 
interests in the land, and cannot be looked upon as a mere 
lease for a term of years which a mortgagee might have the 
right to disregard. They are in fact substantial proprietorial 
interests on the grant of which considerable premiums are 
paid, and it is only equitable ibat persons in that position 
should be allowed the opportunity of preserving their interests 
by redeeming any mortgages made by the superior holder. 

Persons to whom the mortgagor has transferred his whole 
interest, that is to say, purchasers out and owif of his equity 
of redemption, are entitled to redeem (/). So in a recently 
reported case the High Court of Bombay allowed the pur-^ 
chaser under a decree obtained by the prior mortgagee with 
notice of the claim of a second mortgagee, who had not been 

f (h) Lalta Boorga Pershud Y.Lalla Luchmun Sahoy, 17 W.K. 272. 

would be.otliefwise by English Law. See 2 Eisher’sLaw of Mort- 
gage (3rd Ed.), p, 767. , 

(i) J^aBvmmnissa Bihee v. Mlraimt Base, I.L.B. 8 Calc. 79. 

Ij) Kishen BulluhK Muhta v. Betasoo Oommur, 3 W. K, 230 ; Bisso* 
mtJi Singh' Y. Brojonath Doss, 6 W.'Il; 230 ; Dunga Gohind Mundul v. 
Banee Madhuh Ghose, 11 W. E. 648 ; Sheo Golam Singh v. Earn Boop 
Bingki 23 W, E. 25 ; Eeera Singh V. Eugho Nath Suhai, 4 ISi. W. P. 
CAgra) H. 0. 30; Sutherland Campbell, S. D.A., 1853,p.859; 
Ghowhey Hurhum Eaer,OhowdreePetim Singh, S.I).A. H.W.P., 1854 
'p. 371; Afneer-doUah Ehan r. Zdhnm, S.D.A N.W.P,, 1854, p. 42L 
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made a party to tlie suit of the first mortgagee, atid was 
therefore not boiiod by the decree iii it, to redeem the laud 
purchased by him from the second mortgagee (A). It was, how- 
ever, apparently not so held formerly (i)* 

If a purchaser of the mortgagor's equity of redemption 
makes default in paying the purchase money or any portion 
of it, this does not necessarily invalidate the sale. In a 
suit brought by the purchaser to redeem, the mortgagee 
cannot avail himself of the objection that the full amount 
of the purchase money has not been paid, since his only 
right is to be satisfied that the person seeking to redeem is 
not a stranger, but one to whom the equity of redemption 
has been transferred by a hondi fide (m). 

A mortgagee by conditional sale can redeem one who 
has a prior simple mortgage of the same property (n)^ 
And where there was a simple mortgage and a subsequent 
mortgage by conditional sale, the first mortgagee having 
got a decree and having sold the property in execution, the 
Court held that tlie second mortgagee could have redeemed 
the first, and that not having done so, but having allowed' 
the estate to be sold to satisfy the first mortgage, he had 
no claim as against the purchasers at the sale, and could 
not follow the lands in their hands (p). 

The Agra Sudder Court formerly held that no subsequent 
mortgagee had the right to redeem a prior mortgagee by 

{Jc) RadJiahai v. Shamvav Yinayah^ I, L. R., 8 Bom. 168, and see 
infra Chapter IX, where the law as to' making purchasers parties to a 
mortgage suit is considered. ‘ 

(1) Jyesunhur Chitnd v. Zummeerooddeen, S.D.A., 1847, p. 499 ; 
Sheihh Amudee y. Chahut’Oonnma^ S,D.A. X.W.P., 1851, p.^210. 

{m) Heera SUigJi v, Eagho Nath Suha% 4 N.W,P. (Agra) H,0. 30. 

(n) Uhhychurn Bheikhdar v. Joogul Kishore Eaee^ S.D.A., 1848, p. 
305 I Baboo Bimwaree Ldll v* Baboo Hunnoomanpersad Bobey^ S;D.A., 
1859, p/1567 Luchmun Suhm Chowdhry y. Gujraj dlia^ 4 W.B. 45. 

(o) Baboo Bunwmee Ldll y. Bahoo Munnoomanpersad JDohey, S.D.A , 

1859, p. 1567 Ludhinun Buku^ Ohdwdhry y, GufraJ Jha^ 4 W.B. 45, 
See also Bhugioah Does tr Bekaty 191. ^ » - 
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conditiottal sale. The Court said that the parties to a 
mortgage contract are mutually bound by their engagements 
to each other ; and as the first mortgagee's contract was 
with his mortgagor, and with him only, or with his legal 
representative, in which light the second mortgagee cannot 
be viewed, it is not competent to any third party to claim, 
or to the Courts to compel a surrender of the tenure in 
whole or part, for which the first mortgagee is only an- 
swerable to the person from whom he received it, by pay- 
ment of the amount of the mortgage loan. It equally 
follows, that the mortgagor is not at liberty to devolve the 
right of redemption to a third person, nob a legal repre- 
sentative’’ ("pj. And the Calcutta Sudder Court appears 
to have come to the same conclusion (5). 

But these decisions have been practically over-ruled (r)» 
In a case in which there was a zur-i-peshgee lease for nine 
years, with a condition against alienation, and after the 
nine years had expired a second zur-i-pesbgee lease was 
granted by the mortgagor to a third party, — it was held by 
the Agra High Court that the latter could sue to redeem 
the first lessee (s). The nature of the original transac- 
tion was not such as to entitle the lender to say that the 
borrower was (and this even after the expiration of the 
lease) prohibited from dealing in good faith with a third 
person for the means of discharging the prior incumbrance : 
and if the new lease was made on the security of the land^ 
(whether the security contracted for was like the former 

.. . fp) Zal Ba% Kliatir. Mohumed JSfenan, S.D*A. N.W.P., 1853, p. 304. 
: .(2) Su^therlaTid r, Camphell^ S.D.A., 1853, p. 859; Doorgacfiurn 

Bmods V. iSurda Soondree Debea^ S.B.A., 1856, p. 948. 

(?•) Kishen Bulliibh Muhta v, Belasoo Comnmr, 3 W.E.. 230 ; Sheo 
Gq^Icim Siugh y»- B (im Boop 23 W.B, 25 ; see also BissoTKith 

Mngh v.' Brojonath Doss, 6 W.R. 230 ; BooMcTiore Mai v, Eajee 
N.W.P. (Agra) ,H.O. (F.B ) 7 ; and see ante p. 290. 

(s) Doo&ciore Mai v, Majee Midagni-ool-lah^ N.'W'.P’ (Agra) 
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or a term of years, or of a higher nature) (he transaction 
conferred such an interest in the land on the lender, as to 
entitle him to occupy the mortgagor’s place for the purpose 
of maintaining a suit to redeem. To hold otherwise would 
lead in many cases to the infliction of grierous hardship on 
the mortgagor ; for he may have been compelled to mort- 
gage his estate at a time when the rate of interest vras 
high, and subsequently he enabled to obtain a loan on 
easier terms ; while the first mortgagee receiving his prin- 
cipal and interest in full, and having, as in the present 
case, been in possession during the whole term originally 
bargained for, would have received, all that he could under 
any shadow of pretext lay claim to. The decisions, in those 
cases where the mortgage was by conditional sale, as to the 
persons who are properly to be deemed the ^ legal represen- 
tatives’ of the mortgagor within the meaning of the Eeguf 
ktion, do not apply to a case like the present, even assum- 
ing that those decisions are not to be questioned. The 
lender has never dealt for any interest in the estate (beyond 
that which has already expired) save merely for the purpose 
of securing the repayment of the loan; if he is allowed to 
retain possession until he is fully repaid, he will have 
received all that he contracted for ; and if he obtains this, 
we think he cannot justly be allowed to object that the 
person who seeks to redeem the property is not the borrower 
himself, but one who has acquired from the borrower an 
interest in the property sufficient, as we hold it to be, to 
authorize redemption. The reasoning in the cases quoted, 
and especially in the earliest case (15th May 1853), is not 
satisfactory to us. The mortgage contract is there regard- 
ed as* a contract strictly personal, between the mortgagor 
and the mortgagee, or at any rate personal to this extent, 
that the latter may object to the intervention of any third 
person unless such person fully represent the mortgagor by 
reason of his having acquired the whole remaining propvie* 
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tary right and interest of the mortgagor in the land. Viewed 
•as a security for obtaining the payment of a loan^ the mort- 
gage contract appears to confer no such right on the mort- 
gagee, nor does it incapacitate the mortgagor from any 
4C)ther dealing (except in defeasance of the rights of the 
mortgagee) with the property.’^ . ; , 

. And so in a late Bombay case, where the facts were that 
a prior mortgagee by conditional sale had obtained a fore- 
tlosiire decree in a suit to which the puisne mortgagee, who 
bad possession was not made a party, the Court held that 
the puisne mortgagee was entitled to redeem the land from 
the prior mortgagee (^). 

^ To hold that a subsequent mortgagee has not the riglit 
of redeeming a prior mortgage by conditional sale, is in 
direct opposition to the principle which is the basis of the 
rule that a purchaser of the mortgagor’s whole interest, 
has the same right of redemption tliat his vendor had. 
The estates of a mortgagee and of an absolute purchaser 
are alike, only that of the former is subject to be divested 
on the happening of certain events, A mortgagee is, in 
fact, the purchaser of the rights of the mortgagor : he 
buys them, but gives the mortgagor the chance of re-pur- 
chasing witliin a certain period. In England and in 
America, it has always been held that every person being, 
a subsequent incumbrancer, or having a legal or equitable 
lien on premises already subject to a mortgage, may insist 
on a right to redeem on payment of the principal, interest 
and costs due to the party redeemed, he who redeems being 
himself liable to be redeemed by those below him («). ; 


, {t) Sajilcana Kalana v, VirupaksTiajp-a Guneshapa, I. L. E. 7 
Bom. 146, and see infra Chap. IX, where the law as to making ^uisn& 
mortgagees parties to a mortgage suit is Considered, 

(u) 2 Fisher’s Law of Mortgage, (3rd Ed.), p. 745 ; Story’s Equity 
Pleading, ss. 185, 186, pp. 231, 232 ; and compare tke Transfer of 
Property Act, 1882, ss. 74 and 75* , ; 
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The refusal to recognise the right of a subsequent in- 
cumbrancer to redeem a prior mortgagee by conditional 
salcj probably arose from the principle being lost sight of 
that the mortgage is merely a security for the debt and 
collateral to it, and that if the debt is paid by one who has 
an equity over the land, the mortgagee has got all that he 
had a right to, or that it was ever intended he should 
have (v). The transaction was treated by the Courts as 
one of absolute purchase to take effect on a certain day, 
but liable to become void in the event of payment by the 
mortgagor before that day. It was in fact dealt with 
It was in olden times by the English Courts, before th^ 
present system of equity sprung up. The terms of the 
contract were followed literally ; and as they contained no 
agreement for the re-payment to the mortgagee of the 
money advanced by him, it was considered that he looked 
to be repaid by getting possession of the property pledged,^ 
and by that alone, and that he was entitled to the posses* 
sion, except in the one event of the mortgagor paying him 
off strictly in the mode agreed upon. ' . - 

A third party to whom the rigM .has been expressly 
reserved in the mortgage deed, is entitled to redeem, as^ 
the mortgagor himself might have done {to). 

But a person may by his own acts deprive himself of the 
right to redeem. A mortgagor presented a petition in 
Court, stating that he was unable to pay off his debt, and 
that he had put the mortgagee in possession as on foreclos- 
ure. The Court seems to have been of opinion that he 
was estopped by this proceeding, from afterwards redeem- 
ing; but that unless delivery of possession to the mort* 
gagee were proved, there was nothing in what passed to' 

(v) See JSunooman FeTsaud Fanda^ v. MuBsutnat Fahooei 

Munraj Koonweree, 6 Moore^s L 'A. 393. - 

(w) Fatnsvrrun Singh y, MmmmatSooMchmjB^DA. N»W.P., 1848; 

B. 187, ‘ ' ' ' , . - V- ^ • - . , ^ ^ 
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bar tlia right of one claiming under an absolute purchase 
from the mortgagor (af). 

The general principles by which the question of the 
date at which a mortgage may be redeemed {y) must be 
decided, have been enunciated by the Madras High 
Court in a case i*elating to the redemption of a mortgage 
granted for a term of years (z). In delivering the 
judgment of the Court the learned Chief Justice (Sir Charles 
Turner) made the following observations 

There can exist no doubt that the parties to a contract 
of mortgage are entitled to enter into any agreement 
which is not forbidden by law. They may agree that the 
payment of the debt and the right to redeem shall be 
deferred to a future date ; they may also agree, as in this 
case they have apparently agreed, that the mortgagee shall 
look for the payment of the principal money and interest 
only to a rent with which he himself is to be charged for 
the use and occupation of the mortgaged property. This 
being so it is the duty of the Court, as was observed in 
Dorappa v. Kundulmri Malliharjunudu (o), ^to act on 
the sensible rule applicable to the case of other contracts 
that the intention of the parties is to be ascertained 

{x) Sheikh jSuesoo UUur Bihi, S.D.A., 1849, p, 811 ; and com- 
pare the Transfer of Property Act, 1882, s. 60. 

The cases of usufructuary mortgages entered into before the 
passing of Act XXVIII of 1855, and of mortgages by conditional sale 
to which Bengal Eegulation I of 1798 applies, are exceptional and are 
noted iw/m when treating of the redemption of these mortgages 
respectively, 

. (s) Sri Baja Setrucherla Barmbhadra Baju Bahadur v. Sri Eaja 
Yairicherla Surianarayanaraju Bahadur^ I.L.B. 2 Mad. 814. See 
also Dorappa v. KunduJcuri Malliharjunudu^ 3 Mad. H. C. 363, and 
the judgment of Innes^ J., in Keshava v, Meshava^ I.L.E-. 2 Mad.* 

: 45 ; and compare Maehoph Sumada v. Mareem Beddy^ 8 Mad 

0. "31. ,, The English taw will be found in 2 Fisher’s Law of 
Mortgag%^'0l<| ’ p.' '729. - 
(a) 3 Mai ff.C. 363 (of p. 366.) 
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from the terms of their agreemest and given effect to.’ ^ 

^ ^ Where a day is fixed for the payment of a debt 

and nothing more appears, the presumption is that the 
date is fixed for the convenience of the debtor and that ha 
may repay the debt at an earlier period, and in like manner, 
where the mortgage is created as a mere security for the 
sole purpose of ensuring the payment of the debt at a 
certain date, v/e are not prepared to say that the debtor 
may not discharge the debt and put an end to the security 
at an earlier date, but where the continuance of the 
enjoyment of tlie mortgaged property for a prescribed 
period forms a material part of the contract, it would be 
inequitable to deprive the mortgagee of this right on 
the mere ground that the contract was one of mortgage. 
Where parties agree that possession of the property shall 
be transferred to a mortgagee for a certain term, it may 
be inferred that they intended that redemption should be 
postponed until the end of the term, but the creation of a term 
is by no means conclusive on this point. It may be apparent 
from the express terms of other conditions of the contract, or 
by implication that the partied intended that redemption 
should be allowed at an earlier period, as, for instance, 
when the debt had been discharged in a manner contem- 
plated by the parties, and the purpose for which the term 
had been created thus satisfied, and this is apparently 
the ground on which the decision in Dorappa v. KimduJmri 
Malhiharjunudu (6) proceeded. In each case then the 
Court must look to the language of the contract to as- 
certain whether the parties intended that redemption should 
take place only at the end of the term, or at an earlier 
period, at the option of the mortgagor.’^ 

In accordance with these principles, where there was no 
agreement for payment of interest at an annual rate, 

16 ) 3 Mad. H.C. 36S (e/. p, S67). 
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but a lump sum equal to the principal was to be accepted 
as interest for the term and a small balance of rent was 
to be paid at the end of the term when the land was 
returned, and, taking the net annual usufruct at a fixed 
gum, a term of years was created during which the debt 
and interest were to be liquidated by that usufruct, the 
risk of seasons and payment of Government rent fall- 
ing on the mortgagee, the Court held that the basis of the 
contract was the enjoyment of the property by the 
mortcyasree for the term fixed and therefore that the 
mortgagor was not entitled to redeem before the expiry of 
that term (c). 

"Where a mortgage deed stipulated for the liquidation 
of a moiety of the debt by the usufruct of certain land 
for seven years, and as to the other moiety stipulated for 
its repayment by instalments in five years, and, in default, 
for its liquidation by the possession and the usufruct of 
the same laud being continued and enjoyed after the 
expiry of the seven years^ term, and no further term was 
created, it was held by the same Court that the mortgagor 
was entitled to redeem at any time after the expiry of 
the seven years’ term (d ) , 

"Where a deed was described as a Emiam deed and 
contained stipulations as to compensation for improve- 
ments, a clause to the effect that the land was to be 
surrendered ‘‘w^henever the amount advanced is ready,” 
was held by the same Court not to entitle the mortgagor 
to redeem before the customary twelve years’ term had 
expired, but must be construed as referring to a period 
subsequent to the term of twelye years {e)^ , 

(c) Sri Baja SetrucMrla MamMadra Maju Bahadur v. Sri 
Baja Vairicherla Bmiamta^amfaju Bahadur^ I.L.R. 2 Mad. 314. 

' , Marana A,Mmamay. Bmdyala Beriibotulu^ I. L. B. 3 Mad, 230, 

5 Mad. 310 ; and bqq supra ^ 


OF REDEMPTION. 


339 


It has been ruled by the Bombay High Court that the 
general principle as to redemption and foreclosure is that, 
in the absence of any stipulation, express or implied, to 
the contrary, the right to redeem and the right to foreclose 
are co-*ex tensive. So where it was admitted that under the 
mortgage, the mortgagee could not foreclose until tlie 
expiration of ten years from its date, the Court held that the 
mortgagor, who had stipulated to pay the debt with interest 
within ten years and redeem the mortgaged property, could 
not redeem in a less period than ten years, the mere use 
of the wmrd witliin^^ not being a sufScient indication of 
an intention of the parties that the ordinary principle 
should not prevail with respect to the mortgagor (/). 

But this principle is apparently not applicable to cases 
falling under the Dekkhan Agriculturists' Belief Act (Act 
XVII of 1879), for it has been held that under that Act 
an agriculturist mortgagor may sue for an account and 
possession of mortgaged property before the time fixed in 
the mortgage deed for the payment of the mortgage debt 
on the ground that the debt has been satisfied (y). 

A mortgagor is not entitled to redeem any portion of 
the property pledged without the whole debt being paid 
off. A mortgage transaction is one and indivisible, and 
the mortgagee has a lien over the wliole estate, until the 
whole amount due to him has been paid. 

Four villages were together mortgaged for a certain 
sum : the interest of the mortgagor in two of them was 
afterwards sold, and the purchaser sued to redeem these 
two, on payment of what he considered to be the propor- 
tion of the advance secured upon them. It was held, that 
the charge on the four villages could not be broken up, 

(/) Vadju V. Vadju, I.LiR. B Bom. 22. See also the cases 
there quoted. 
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and that the mortgagee had a lien on the twoj as on the 
four, for the whole mortgage debt (h). 

Two mouzahs, each bearing a separate jumma, were 
mortgagedas a security for an advance of 2,000 rupees. 
The mortgagor then applied to the Revenue Office for 
change of registry on behalf of the mortgagee, representing 
each mouzah to have been pledged for 1,000 rupees. 
Separate applications were necessary for each mouzah, by 
reason of their bearing separate jummas in the books, A 
few days afterwards, the mortgagee applied for registration 
in the usual form, making no mention of there being any 
separate advance or lien on each mouzah. The Collector, 
however, issued the usual notification in conformity with 
the specification of the mortgagor. But the Court never- 
theless held that, as the deed conveyed a lien on both mou- 
zahs for the entire loan, neither of them could be redeemed 
without payment of the whole of the debt (i). So, under 
one instrument (of zur-i-peshgee lease) lands were mort- 
gaged to A and redeemable on paying Rs. 225 to 
audRs. 275 to B: A aud Stock and held possession of 
the lands in moieties : and it was Jield that the mortgagor 
could redeem and recover possession of neither moiety with- 
out paying oJff the whole amount secured, ie,, the Rs. 225 
to and the Rs. 275 to B (;). So when the rights of 
the mortgagor have passed to two persons in certain shares^ 
neither of these persons is entitled to redeem without pay- 
ing off the whole debt {k). Bo again where a mortgagee 

(/i) Baul Gobind Singh v. JRaee jRamkishiin Boss^ S.D.A., 1851, 
p. 288 ^ Ew7reehurram Tetoaree v. EamsuTioye Boy^ S.D .A., 1859, 
p. 823. 

(i) Khyalee Bam v. Ramdyal, S D.A. N.W.P., 1853, p. 473. 

(j) Sliailcli Imam Ali v. Oograh Singh, 22 W.E. 262. 

{h) Maharanee Wuzuroonissa v. Beebee Saeedun, 6 W.B. 240 ; 
see also Boodhoo Singh v. Kislien Chunder Gliose^ 3 W.E. (Misc.) 
4 ; Rem Kfisto Mm^jhee , Muwinut Ameeroonma Bibee, 1 W.B. 314. 
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bad obtained a decree on bis mortgage, iu executiou of 
which he had attached and brought to sale a portion of the 
mortgaged property, which was in tlie possession of a 
purchaser under a money decree which had been obtained 
against the mortgagor, it was held in a suit by the mort- 
gagee to eject the purchaser, that the latter was not 
entitled to redeem the lands in suit on payment of a 
proportionate amount of the mortgage decree (Z). 

But if the mortgage is of several different mouzahs, and 
the deed specifies how much money is advanced on each 
particular monzah, and there is a stipulation that each may 
be redeemed on paying off the amount due in respect of it, 
— ill such a case of course the mortgagor may redeem 
piecemeal (m). 

A mortgagor may redeem part of the property pledged 
if the debt for which the whole was mortgaged has been 
satisfied. Two mouzabs were mortgaged as security for 
one sum, and the equity of redemption in one of these 
mouzahs was afterwards sold. The purchaser was held to 
be entitled to sue to redeem the mouzah he had bought, 
on the ground that the whole mortgage debt had been paid 
off from the usufruct of the two : and this, although the 
other mouzah had several j^ears before been sold by the 
mortgagor to the mortgagee {?i). 

And the indivisibility of a mortgage transaction may be 
destroyed by the mortgagee’s own conduct. So where the 
equity of redemption of different plots of land in the posses- 
sion of an usufructuary mortgagee under one entire contract 
had been sold to two different persons, and tbe mortgagee had 

(l) Timmappa v. LaJcslimammaf I.L.R. 5 Mad. 385. 

(m) Sheo Golam Bingli v. Bam Boop Singh, 23 W.B. 25. 

(^ 2 ) Khyleeram v. Bamdyal^ S.D.A, IfT.W.P., 1855, p. 51 ; Navnh 
Ahmed All KJicmY. Jawahir Singh^ 1 N.W.P. (Agra) PI.C, 3 ; 
Burdeo v. Ganeslm Lall, 1 N.W.P, (Agra) H.O, 36 ; LQlla Daihee 
Fenliad v, Beluu'ee Lalk ^ KW.P. (Agra) H.O. 33. 


p42 OF REDEMPtriOi^. 

abandoned his possession of one plot, and taken a lease from 
the purchaser of that plot, the Madras High Court held that 
as the mortgagee had thereby destroyed the indivisibility of 
the original contract, the purchaser of the other plot was 
entitled to redeem his land on payment of a proportionate 
amount of the mortgage debt (o). 

A mortgage debt being indivisible, no one or more of 
several common mortgagors, nor the purchaser from any 
of them, is entitled to redeem until the whole mortgage debt 
is paid (p). 

But when two or more persons, being co-sharers, join in 
making a common mortgage, any one of them may redeem 
the property mortgaged, on payment of the whole sum 
due. And so may the purchaser of the rights of one of 
several mortgagors (^). 

The mortgagor who comes forward and redeems, obtains 
possession of the whole pi’operty, leaving it to the co-mort- 
gagors, who do not joiu in redeeming, to recover their 
shares from him, on paying their proportion of the mort- 
gage debt and of the expenses incurred in redeeming (?’). 

(o) Marana Amiiianna v. Pendyala Peruhotiilw, I.L.H, 3 Mad, 
230. 

(p) BoodJioo ShigTi* v. Kisken Cliunder GJiose^ 3 W.B. (Misc.) 4 ; 
EnrlalMeMoonwBalgohindSingTi.^.'D.A..^ 1858, p. 14&0 Khajah 
All BezaY^Jztboo Singh^ S.D.A., 1860, vol. 1, p. 482 ; Oomrao Khan 
V. Maslman, S.D.A. N.W.P., 1860, p. 84; and compare the Transfer 
of Property Act, 1882, s. 60, last paragraph. 

■ (q) Mirza All Peza v. Tarasoonderee, 2 W.B. 150 ; Bam Krisio 
Manjhee v. Mussamut Ameeroonissa Bihee^ 7 W.R. 314 ; Hurdeo 
V, Ganeshee Lall^ 1 N.W.P. (Agra) H.C. 36 ; Thahoor Bhurt Singh v. 
KeshoOf S.D.A. N.W.P., 1851, p. 328 ; Buddun Ghir v, Bamjeawun 
Kirtahj S.D.A. N.W.P., 1846, p. 81 ; and see the cases in the next 
note. 

(r) Sadhoo Lall v. Waeema Beehm, 3 SeL Rep. 159 ; Sgad TJrshud 
AUee KhanY, Syud Imjad Allee^l Sel. Bep. 53 ; Kureeni Kar v. 
Tora Smg\ S.D.A. N.W.P., 1853, p. 481 ; Mohumed Ahdool Juleel r» 
Musmmat MeJinody S.D.A. N.W.P.^ 1853, p, 518 ; Bhyroo Singh y. 
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The joint mortgagors who redeem have a lien on the pro- 
perty for the costs they have ineiUTed in redeeming and 
getting possession. And there is no need for them to 
institute a suit to establish that lien (5). 

It has been held by the Allahabad Court that the pur- 
chaser of the rights of one of several joint mortgagors who 
has paid off the whole mortgage debt in order to save the 
estate from foreclosure or sale, ean claim from each of the 
other mortgagors a contribution proportionate to his interests 
in the property (t), or can recover the amount he has so 
paid by bringing the shares of each of such joint mortgagors 
to sale 0^). 

The English law on this subject is similar to that pre- 
vailing here. If the equity of redemption be the property 
of several persons as joint tenants, or tenants in common, 
one of them may redeem : each as against an incumbran- 
cerj and subject to account with his co-tenant, being en- 
titled to possession and receipt of the whole rents (v). 

There is one case which may seem to cast doubt on the 
right of one of several mortgagors to redeem the whole 
property mortgaged. It was there held that a tender of 
the amount due on the mortgage, by one or more of several 
mortgagors, is not a tender which a mortgagee is bound to 
accept iinless made conjointly by the whole of the mortgagors 

JShctliOo S.B.A. N.W.P,, 1854, p. 525 : Khoman Singh v. 

‘ SeehisJmn, S.D.A. 1854, p. 543; Jowahip Singh y, Chowhe 

JBeeharee Loll, S.D.A. N. W.P., 1855, p. 378 ; Chutterdharee v. Pudamth 
Singh, S.D.A. N.W.P., 1856, p. 77, 

(s) Chutterdharee y. Pudamth Singh, S.D.A. KW.P,, 1856, p. 77 ; 
and compare the Transfer of Property Act, 1882, s. 95. 

(t) Eira Chand v. Ahdal^ I.L.R. 1 All. 455. 

(u) Pancham Singh y. AU Ahmad, I.L.R. 4 All, 58. 

{y) 2 Fisher’s Law of Mortgage, 3rd Ed., p. 756 ; and see the 
remarks of West, J,, in Gan Savant Pal Savant v, JSfarayan Bliond 
Savant, I.L.R. 7 Bom;467, {ef, p. 472.) 
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or on tlieir belialf and with tlieir consenfc (lo). But tliis 
decision cannot be supported if it goes further than to 
lay down that in a suit for redemption all the mortgagors— 
all those in whom the equity of redemption or any portion 
of it is vested — are necessary parties (oj). 

Though a mortgagee is entitled to say to each of several 
persons who have succeeded to the mortgagor's rights^ that 
he shall not redeem a part of the p'roperty on payment of 
part of the debt^ because the whole aud every part of the 
land mortgaged is liable for the whole debt, — still a mort- 
gagee who has by purcliase acquired a part of the mort- 
gagor’s interest, cannot throw the whole burden of the 
mortgage debt on the remaining portion of the equity of 
redemption in the hands of one who has purchased it at a 
sale in execution of a decree against the mortgagor. Each 
has bought subject to a proportionate share of the burden, 
and must discharge it. Thus, there being a mortgage of 
sixteen villages, the mortgagor’s equity of redemption was 
afterwards sold in lots in execution of decrees against him. 
The mortgagee became the purchaser (at these sales) of 
the mortgagor’s interest in 12|ths out of the sixteen 
villages. The 3^ villages remaining were sold in four 
separate lots to four different purchasers. The purchaser 
of one of these four lots was held to be entitled to 
redeem the village comprised in the lot purchased by him, 
upon paying such a sum as represented the portion of the 
mortgage debt chargeable on that village. But it was held 
that he could not insist on redeeming any village save that 
which he had himself purchased : and that the mortgagee, 
if desirous of retaining possession of the other villages as 

(w) Bam Bahsh Singh ,y, Mohunt Bam Ball Boss^ 21 W.E. 
428 ; and see Brannafh Boy Ohowdhry y. Boolcea JBegmij 7 Moore’s 

' As. , to IMs see Act XIV, of 1882, s. B2, and compare the Trans- 

fer of Property Act, 1882, s* 85. 
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mortgagee^ was entitled to do so, — the riglit of tlie pur- 
chaser of one of the four lots being limited to the pedeaip^- 
tion and recovery of the village forming that lot (y). 

So when two mouzahs were mortgaged togetheiv and the 
equity of redemption in one was subsequently sold in exe- 
cution of a decree held by a stranger, and was purchased 
by the mortgagee, and the equity of redemption in the 
other was in like manner sold under another decree and 
purchased by a third party, it was held that the latter 
might redeem the property he had purchased on paying a 
proportionate part of the mortgage debt (s). 

, Again where all the proprietors of an estate joined in 
mortgaging it, and the mortgagee subsequently purchased 
the share in such estate of one of the mortgagors, thereby 
breaking the joint character of the mortgage, and one of 
.the mortgagors sued to redeem his own share and also the 
share of another of the mortgagors, it was held that he was 
entitled to redeem his own share, but not that of his co- 
mortgagor, against the will of the mortgagee (a), ^ 

But where the equity of redemption of a share of one of 
the mortgagors in the mortgaged property has been acquiree^ 

(^) Nawab Azimut Ali Khan v. Jowahir Sing^ 18 Moore’s I. A, 404?; 
S.G. 14 W,E. (P.O.) 17 varying the decree made by the Agra 
Court in Nawab Aimed Ali Khan v. Jawahir Singh^ 1 N.W.P. (Agra) 
H.O. 3 ; see also Behon Singh v. Baboo Been Byal Ball, 24 W.R. 
47 ; Chunder JVath Mullich v. Nilalcani Banerjee^ 8 Calc., 

690 {cf. p. 699) ; and compare the Transfer of Property Act, 1882, s. 60i 
last paragraph, exception, 

(js) Maktab Singh v. Misree Zallj 2 N.W.P. (Agra) H.C. 88 ; 
see also Bitthul Nath v. Toolsee Eam^ 1 N^W.P. (Agra) H.C. 125,; 
Kesree v. Seth Boshun Laly 2 N.W.P. (All.) H.C. 4 ; Nathoo Sahoo 
v. Lallah Ameer Chandy 15 B.L.R. 303 ; S.G, 24 W.E. 24. 

(a) Kuray Mai v. Puran Mai, LL.R. 2 AIL 665. The value of 
the subject-matter of a suit by one of several mortgagors to recover 
his share on the ground that the mortgage has been redeemed, is the 
value of the mortgagee’s right qua the plaintiiffi’s share ; Bahadur v. 
iVawaS Jaw, LL,E, 3 All 822. 
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by one only of several mortgagees, this rule does not apply, 
and another of the mortgagors has no right to redeem his 
share of tlie mortgaged property by payment of a propor™ 
tionate part of the mortgaged debt (&). 

Again, though the purchaser of a share of the equity of 
redemption is at liberty to insist that bis share shall be 
bnrthened with no more than a proportionate amount of the 
original mortgage debt, and may claim to redeem his share 
upon payment of that amount, yet where he did not show 
what that proportion was, nor pay it into Court, the 
Calcutta High Court allowed the holder of a decree upon 
a mortgage bond to enforce an attachment under his 
decree against such share for the whole amount of his judg- 
ment debt (o). 

It has been held by the Madras High Court that where a 
mortgagee in possession acquires a right to a share in the pro- 
perty mortgaged, he cannot be compelled to surrender the 
mortgaged property on payment of the debt, or any part of it 
on payment of a proportionate amount of the debt, until the 
jnortgagor has by a proper suit for partition ascertained 
definitely the shares of the co-owners. Where therefore in 
such a case the mortgagor merely sued for the redemption 
of the mortgaged property, the Court held that the 
plaintiff could not be allowed to redeem the whole property 
inasmuch as the effect of that would be to enable the plain- 
tiff to get possession of the whole property to the exclusion 
of the mortgagee, who had a share in the right to redeem 
and could not be requirM to surrender possession of the 
whole against his consent, until the plaintiff had, by a proper 
suit for partition, ascertained definitely to what shares he 
and the mortgagee were respectively entitled ; whilst a 
decree for redemption of portion of the mortgaged property 
was equally impossible, for that would be to convert the 

(h) MMab Eai v. Sant Lai, LL.tl, 5 All. 276. 

(c) Eirdy Narain v. Syed AlkooUahj I.L.B. 4 Calc. 72, 
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suit into one for partition, whicli^ without the consent of 
all the parties interested, could not be permitted (d). 

It has also been held by the Madras High Court^ 
following the doctrine of Courts of Equity in England, that 
the purchaser o£ the equity of redemption of part of an 
estate under mortgage is entitled to redeem the whole of 
the mortgaged estate if the mortgagee insist on his right to 
have it so redeemed. When the purchaser elects to pay the 
entire mortgage debt, he puts himself in the place of the 
mortgagee redeemed, and acquires a right to treat the 
original mortgagor as Ms mortgagor, and to hold that por- 
tion of the estate, in which he would have no interest but 
for the payment, as a security for any surplus payment he 
may have made. Thus where the purchaser at a Court sale 
of the right, title and interest of the mortgagor in a village, 
which was mortgaged jointly with another village, sued to 
redeem both villages, and it appeared that he had first sued 
for possession of the village he had purchased and tendered 
the proportionate mortgage debt, but this suit was, at the 
instance of the defendant, dismissed on the ground that the 
•mortgage of the two villages was an indivisible security, 
the Court held that the plaintiff was entitled to recover 
both villages, and to hold the village which was not included 
in his purchase as security for the surplus payment he might 
have had to make to render his purchase effectual (e). 

When a sharer in a property mortgages not only his 
own share, but that of a co-shai’er, without his consent, the 
latter should sue to have the mortgage set aside, so far 
as it regards his share. He ought not to sue to redeem ; 
for, by so doing, he admits that there is a valid mortgage 
of bis share (/). 

(d) Mamu v. Kuttu^ I.L.R. 6 Mad. 61. 

(e) Asamah MavutJiam v. V(imana Eau, I.L.B. 2 Mad. 223. 

(/) Khoman y. S.D.A. K.W.F., 1854, p. 543, 
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But altliou^li when a mortgage of aii entire estate has 
been executed by several proprietors in one and the same 
, transaction^ an action by one proprietor to redeem his own 
peculiar share on paying his proportion of the loan, will 
generally not lie, yet it has been said that this rule is not 
without exception, and cases may occur, in which for 
special reasons, its enforcement may not be considered 
proper (g). 

The rule that one of several common mortgagors may 
redeem the whole estate, and that he cannot redeem his 
own share onZy, does not apply, when it appears clearly on 
the face of the mortgage deed that the mortgagors have 
each of them separate and distinct shares in the mortgage. 

- In such a case they have no claim on the mortgagee be- 
yond the interests which they have themselves recorded, 
and it would ^seem that each mortcfasor must redeem his 
own share, and that there can be no success in a suit to 
redeem the whole property, unless all the parties to the 
contract join in it (/i). 

There can be no redemption after foreclosure has taken 
place ; for on foreclosure all the rights cease which the mort- 
gagor had in the property pledged. And a suit for redemp- 
tion instituted after foreclosure has been completed must 
fail, except when the foreclosure is successfully impeached 
and set aside, - 

A mortgagee executed an agreement to the effect that 
if the mortgagor would consent to his obtaining a decree 

(g) Bhowame Dihul Eai v. Biskeshur PersJiad Singh, S.D.A. 
35r.W.F., 1853, p. 691, 

(A) Mulih Basah v. Mmsnmai Bhana Beebee, S.BA. N.W.P., 
1850, p, 220; KJiomm Singh v. Seekishun, S'.D.A, N.W.P,, 1854, 
p, 543 ; Jowahir Singh Chmbe Beeharee Loll, S.D.A. 

1865, p. 378 ; Bern Kristo Mmjhee v. Mussamut Ameeroonissa Bihee^ 
7 W,E. 314 ; see also Syiid Unhui AlUe Khan v. Syiid Imjad Allee, 
7Sehllep,5a, 
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for foreclosure, he would afterwards restore the estate to 
him on certain conditions. He then brought a foreclosure 
suitj and the mortgagor allowed a decree to pass in his 
favor. Bat the mortgagor afterwards instituted a suit to 
redeem^ as the .mortgagee refused to fulfil his contract. 
The Court held that his suit must be dismissed. If the 
mortgagor were minded to enforce any agreement what- 
ever with respect to his propei’ty, it was indispensably ne- 
cessary that he should have done so, before suffering tbe 
property to pass absolutely away from him. Having sup- 
pressed his agreement during the suit for foreclosure, he is 
not in a position to prefer any legal or equitable claim to 
benefit therefrom’^ (i)» In such a case, however, if tbe 
mortgagor could prove distinct fraud on the part of the 
mortgagee, he would doubtless be able to get the foreclosure 
feet aside upon that ground. 

It may happen that a mortgagee in possession is entitled 
•to possession in more characters than one, — that be has 
some other title, as well as that of mortgagee. In such a 
lease a suit for redemption will not lie. 

A sum of money having been advanced for the payment 
of arrears of Government revenue due on a certain putte^^ 
the lender was put in possession for five years as mort- 
gagee. At the end of that period, a further sum was due 
for arrears, which the mortgagee paid up, obtaining a 
further mortgage for ten years. About tbe time when this 
second lease was granted, the revenue officers were making 
a new settlement of the district, and they made it, in respect 
of the mortgaged puttee, with the mortgagee and not with 
the mortgagor, the settlement being renewed with the 
mortgagee as farmer of tbe puttee, for twenty years. A 
‘Suit for redemption and recovery of possession was brought 

{i) Buddeeoolmmah y, Baneepers^ad, S.D.A. 1850, p. 294 ; 

and compare the Transfer of Property Act, ^1882, u, .60, proviso. 
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by the mortgagor at the date named as the end of the 
second lease, but it was held that, as the mortgagee then 
claimed not as mortgagee but as farmer under the settle- 
ment, a suit for redemption would not lie until the termi- 
nation of his farm : the settlement, if bad, must first be set 
aside (j). 

So, A who held from the Government a farming lease 
of B’s lands, advanced a sum of money to him, and received 
as security for the debt a mortgage of the same property. 
By the terms of the mortgage contract, A was to have 
immediate possession and registry, and JB was declared 
entitled to redeem after the expiration of ten years. At 
the close of that period, B sued to redeem and for possession | 
but he failed, on the ground that A was in, not as mort- 
gagee, but as Government lessee (^). 

The mere settlement of a resumed maafea estate with the 
mortgagee does not destroy the mortgagor’s right to re- 
deem, nor does it necessarily make the holding by the mort- 
gagee a holding adverse to the mortgagor’s right (Z). 

It has been, held in Madras that where land has been 
mortgaged and, while in the possession of the mortgagee, sold 
for arrears of revenue under Mjidras Act II of 1864 (Rent 
Recovery Act) and purchased by the mortgagee at the 
revenue sale, such sale does not necessarily deprive the 
mortgagor of his right to redeem (m). 

Where a mortgage contract has been made the subject 
of adjudication by the Civil : Court, and a decree has been 
passed, the contract is thereupou merged in the decree 

O') Jahan man v. Ekajeh A U Khan, S.B.A. N. W.P., 1 851, p. 176. 
(h) Jehm KhanY, Khoojah AH Khan, S.D.A, N.W.P., 1853, p. 69. 
Q) MitssL Oomrao Begum v. Munt, Nizam-oon'-nissa^ 1 N.W.P. 
(Agra) H.C. 224; see also Bam Dial y, Shah Baz Khan^ 1 KW.R 
(Agra) H.C. 16, rnd Mahomed-A-ta-ml-lah y, M ahomed Moliihoohlah^ 
1 N.W.P. (Agra) H.C. 23L 
(m) V. Jppadw, IX.B. 7 Mad. 311. 
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and the Court is not at liberty in a subsequent suit to go 
behind the previous decree. Thus where the plaintiff 
mortgaged certain land to the defendant in 1864 and in 
1874j the defendant obtained a decree against the plaintiff 
upon the mortgage, ordering the plaintiff to pay the defen- 
dant the sum of Bs. 40, and in default of payment, the 
defendant was to take possession of the land until the said sum 
should be paid, and in pursuance of the decree the defen- 
dant took possession, it was held in a subsequent suit by 
the plaintiff to redeem the land, on the ground that the 
amount of the mortgage debt had been fully liquidated out 
of the surplus profits of the land, that the defendant was 
not liable to account to the plaintiff for such profits. Under 
the former decree the defendant was entitled to take pos- 
session, and retain it with the attendant benefits until the 
plaintiff should pay a definite sum which he had not paid. 
The defendant held under the decree a complete title to the 
land until such payment was made (n). 

Under the old law of limitation a mortgagor was never | 
barred by mere lapse of time, from recovering his property, | 
whether real or personal. The rule that suits were cogniz- 1 
able only within twelve years from the time when the cause 
of action arose, was applicable only when the possession 
of the occupant had been under a title bond fide believed ■ 
to have conveyed a right of property to the possessor, — 
which the possession of a mortgagee never can be. The 
words of the old Regulation, which applied to deposits or 
pledges of money or other personal property, as well as 
to land are : — Provided that no length of time shall ba 
considered to establish a prescriptive right of property, or 
to bar the cognizance of a suit for the recovery of property, 
in cases of mortgage or deposit, wherein the occupant of 

(n) Navlu v. Rag ha, I.L.K, 8 Bom. 303 ; see also Tatya Vithoji 
y. Ba^u Balaji^ LL.R. 7 Bom. 330. . 
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the land or other property may have acquired or held posr 
session thereof as mortgagee or depository only, without 
any proprietary right j nor in any other case whatever, 
wherein the possession of the actual occupant, or of those 
from whom his occupancy may have been derived, shall not 
have been under a title hona fide believed to have conveyed 
a right of property to the possessor (o). So that mere 
efflux of time would not, under the old law, of itself bar 
the right to redeem a mortgage {p ) . 

And therefore, when, after a lapse of many years, the 
representative of the mortgagor sued to redeem, the fact 
that neither he, nor his father, nor his grandfather, all of 
whom in turn represented the original mortgagor, were 
ever in possession of the property, was held to be no ground 
of objection to his succeeding in his claim (j). But this 
applied only to the right to redeem; and if, after the 
mortgage debt had been in fact paid off from the usufruct, 
the mortgagor waited more than twelve years before ad- 
\ vancing his claim to possession, he was not allowed wasilat, 

I .or mesne profits, except for the twelve years immediatelypre- 
I ceding the institution of his suit, —in like manner as under 

(o) Ben. Eeg, II of 1805, sec. 3, cl. 4 ; and for the law in Madras 
and Bombay see Mad. Reg, II of 1802, sec. 18, cl, 4, and Bom. Reg. 
•V.of 1827, sec. 8. 

■ (p) Muddun Gopal Singh v. Lalla Eunooman Bobay^ W.R. Sp. 37 ; 
-Muhronnissct Khmum, v. Mussummaut Budamoon^ 1 Sel. Rep. 185 ; 
JBulraj Bai v. Pertaul Bai^ 2 Sel. Rep. 4 ; Petition No. 610 of 1853, 
S.B A., 1853, p, 975 ; Petition No. 954 of 1853, S.D.A,, 1854, p. 400 ; 
Bampersad SooJcuIy, Sheikh Gouhur Allee^ S.D.A., 1859, p. 1135 ; 
JBahoo Kunhya Lai Y. Syud Bad S.D.A. , 1859, p. 1273; Bam 
JBuJcsh v. Gunja Pershad^ S,D.A. N.W.P,, 1851, p. 203 ; Tanneri 
JPiirushottaman Namhudri v, Patanattil Eunju Menavan, 2 Mad. 
H.C. 382, 

(^) Bamsurrun Singh v. MusBumat Soohutchna^ S.D.A, N.W.P., 
J8i8, p. 187 ; see also Mussaniut Mohasha v. Mussamut Ehoonoo^ 
•W.B., 1854, p. 68. 
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similar circumstances, he could not claim the amount due on 
a bond, or the rent accrued on land (r). 

It was only in a mere redemption suit that the mortgagor 
had the benefit of this exception to the ordinary rule of 
limitation. When a suit was brought to set aside a mort- 
gage deed, it being denied by the alleged mortgagor that 
he eTer gave a mortgage at all, the case was held not to 
come within the exception (s). And when a party had been 
admitted by the revenue authorities to a settlement as pro- 
prietor under a birt title, it was held that a suit to redeem 
the land, on the ground that the title of the person so admit- 
ted to the settlement was really only that of mortgagee, must 
be brought within twelve years from the date of the order of 
the Revenue oiSeers (t). 

So where the original possession was admitted to have been 
as of mortgagees, but the mortgagees had at the settlement 
been entered on the register as zemindars, without any asser- 
tion of title on the part of the mortgagors, it was held that 
a redemption suit brought more than twelve years after such 
settlement, was barred : that it was in fact not a redemption 
suit, but a suit to reverse the settlement, which could not b^ 
reversed after such a lapse of time (««). 

The soundness of these last two cases, however, is ques- 
tionable (t?). And it has been held that when a settlement of 
rent-free land was made with a mere mortgagee in hi^ 

(r) Mehur Dass v. Hajee MoTiumed Imam Buhsh^ S.D.A. IST.WxP. 
1849, p. 298 ; Rutiun Munee DasseaY, Sunicuree Dassea, 6 Sel. Kep.231 ; 
Madliamohun Gliose Choudree v. Ram Chand MustofeCf 7 Sel. Pep. 182. 

(s) Mussi, Kliedun Kooar v. Mulialil Singh, S.D.A,, 1859, 

p. 304; see also Baboo KunJiya Lai y. 8y ad Bad Alee, S.D.A., 1859, 
p. 1273. , ; . 

(t) Mulhoo Pandey v. Sheockum Ball, S.D.A., 1853, 

p* 136. _ , 

(u) Sheosurrun Baee v. Buldeo Singh, S.D.A. IT.W.P., 1855, p.443, 

(i?) Muddxm Gongal Singh y, Zalla Mnnooman Dobay, W.B. 
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character of mortgagee, his possession, under the settlement, 
was not adverse to the mortgagors {w)* 

The law of limitation at present in force is to be found in 
Act XV of 1877, which applies to all suits for redemption 
instituted on or after the 1st of October 1877. It is, except 
as hereinafter noticed, generally similar in its provisions, 
so far as redemption is concerned, to Act IX of 1871 
and Act XIV of 1859 which were applicable to suits insti- 
tuted on or after the 1st April 1871 and the 1st of January 
1862 respectively. 

In suits against a mortgagee to redeem or to recover pos- 
session of immoveable property mortgaged, the period of 
limitation is sixty years. Limitation runs from the time 
. when the right to redeem or to recover possession accrues, 

I unless when an acknowledgment of the liability of the party 
against whom the right is claimed, has, before the expiration 
of the prescribed period, been made in writing, signed by such 
I party or by some person through whom he derives liability. 

I When there has been such an acknowledgment, then the time 
begins to run from the time when the acknowledgment was 
so signed. And when the writing containing the acknowledg- 
ment is undated oral evidence may be given of the time 
when it was signed, but oral evidence of its contents may 
not be received. An exception is made as to mortgages 
of immpveable property in British Burma executed before the 
1st of May 1863 : and claims to redeem such mortgages are 
governed by the rules of limitation in force in that province 
immediately before the 1st of May 1863 (a?), 

(to) Bam Dial v. Shah Baz Khan, 1 N.W.P. (Agra) H.C. 16 ; see 
also Mahomed Akb oo^4ah . v. Mahomed Mohib‘0ol4a\ 1 H.W.P. 
(Agra) H.C. 231 5 Bamaisher Shtgh v. Saiva Zalim Singh, % N.'W.P. 
(Agra) H.C, 8, 

(oj) Act XV of 1877, Sell. IT, Art. U8 and sec. 19 ; and compare 
Act IX of 1871, Sell. II, Art. 148, and Act XIV of 1859 sec. 1 
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Ifc is expressly provided by the Acts of 1871 and 1877 
that an acknowledgment, in order to prevent the right 
of redemption being barred, must be signed before the 
claim has become barred by the lapse of the prescribed 
period (y). 

And it has been held by the Madras High Court that the 
law was the same under Act XIV of 1859, the words in 
the meantime’’ in clause 15 of sec* 1 of that Act meaning 
within sixty years of the date of the mortgage. So 
where an acknowledgment of a mortgagor’s right to 
redeem a mortgage executed in 1761 was made in writing 
in 1838, the Court held that a suit to redeem in 1878 was 
barred. The right to sue to redeem the mortgage became 
barred in 1862 when Act XIV of 1859 came into force, and 
neither Act IX of 1871 nor Act XV of 1877 was designed 
to revive any right which had previously become extinct* 
Moreover, the term the prescribed period’^ in these Acts 
refers to the period prescribed by the Act which governs 
the Suit and not the period prescribed by the law in force at 
the date of the acknowledgment (z)» 

But a different view on this point would appear to be 
held by the Allahabad Court, for it has ruled that the pro- 
visions of clause 15 of sec. 1, Act XIV of 1859, relating 
to suits against a mortgagee for the recovery of immove- 
able property mortgaged, were modified by Art. 148, 
Sch. II of Act IX of 1871, principally in this respect, 
that the acknowledgment in writing of the mortgagor's 
title or right of redemption, from the date of which a new 
period of limitation is allowed to commence, is required to 
be made within the period of limitation originally prescribed 
and reckoned from the date of the mortgage. And the 
reason for this provision was stated by the Court to be 

(^) Act IX ot 1871, Sch. II, Art 148 ; and Act XV of 1877, sec. 19. 

(js) MuhkanniY. Manan^ I.E.U. 5 Mad. 182 ; see also VassudaMi 
Ntmhudin v, Mmsa Kuttij 6 Mad, H,0. 138, 


' 856 . 

discoverable by reference to see. 29 of the last mentioned 
Act, which declares that at the determination of the period 
limited to any person for instituting a suit for possession of 
any land, bis title to such land shall be extinguished (a)j the 
intention of the Legislature being apparently to allow a farther 
period of limitation to run from the date of an acknowledg- 
ment, not of rights already extinct, but only of rights still 
subsisting. So when in a suit for redemption of immoveable 
property, the plaintiffs, representatives of the mortgagor, re- 
lied on an acknowledgment of the mortgagor’s title contained 
in an entry in the settlement records of the year 1841, 
which was attested by the representatives of the 
mortgagees, defendants in the suit, and the lower Courts 
had diflfered as to whether the acknowledgment was 
sufficient without proof that it was made within sixty 
years from the date of the alleged mortgage, the High 
Court held that, inasmuch as there was no limitation to 
suits for redemption of immoveable property prior to 
Act XIV of 1859, it was unnecessary to ascertain when the 
mortgage was effected, the acknowledgment of 1841 being 
an acknowledgment of a right still subsisting and there- 
fore one which fulfilled the requirements of Art. 148, 
Sch. II, Act IX of 1871 (6). 

In cases to which the Acts of 1859 and 1871 are 
applicable the signature must; be that of the mortgagee 
himself. In one case, the mortgagor in 1846 sued to 
redeem, and the mortgagee successfully resisted the claim. 
Many years afterwards another suit was brought by the 
mortgagor’^ representatives, to recover possession. It was 
contended that an acknowledgment within the meaning of 
cl. 15 of sec. 1 of Act XIV of 1859 saved the suit from 

(a) Compare Act XV of 1877, sec. 28. 

“ (5) Data ChmdY, Sarfra^ AU^ LLM* 1 All. 425. 
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being barred. The acknowledgment relied on was said to be 
contained in two documents, — -a mookhtavnama to a person 
to appear (for the mortgagee) and defend the suit 
in 184 i 6 , and a written statement filed bj that per- 
son in that suit, which written statement contained an 
acknowledgment of the title of the mortgagor and of his 
right to redeem. The Privy Council held it was impossible 
to put the two documents together so as to satisfy the re- 
q^iiirements of the Act, and added, — It was argued that 
the signature of an agent was sufficient, and that the mokh- 
tar being authorised to defend the suit and to use such 
arguments as he thought fit, authority was given to him to 
make an acknowledgment of title, and that such an acknow- 
ledgment having been made and signed by him, the 
Statute was complied with. Their Lordships think that 
is not so. The Statute must receive a construction accord- 
ing to its plain words. It requires the signature of the 
party himself, namely, the mortgagee : and it would be a 
wrong construction of it to hold that any other signature 
would satisfy these words” (c). / ’ 

But the present law is different, and, as it would seem, 
more equitable. Under it tbe signature need not be tliat 
of the mortgagee himself. It may be either that of the 
mortgagee or of an agent duly authorized in this behalf (t?). 
With reference to this provision it has been held by the 
Bombay High Court that an acknowledgment of the 
mortgagor’s right to redeem, which under the earlier Acts 
is insufficient to keep alive' a cause of action because it 
was signed only by an agent, is equally insufficient to 
sustain a suit on the same cause of action under Act XV of 

(c) Luchnee JBuhsh Roy y. Runj^t Ram Fanday^ 13 B.L.R. 177 
(P.C.) j and see Rahmani BiU v. Eulam Ktmt^ 1 AH. 64^, 

which was a case under Act IX of 1871. 

{d) Act XY of 1877, sec, 10, explanation 2. 
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187 tiQ sec. 2 of that Act expressly bars the revival 
©f a right to sue barred under the earlier Acts (e). 

An acknowledgment may be siifScient though made to 
one who is not the mortgagor and who is not himself en- 
titled to the mortgaged property. Thus when the mort- 
gagees had attested as correct the record of rights’^ pre- 
pared at a settlement with them of an estate, in which 
they were described as mortgagees, but which did not 
mention the name of the mortgagor, this was held to be 
an acknowledgment by the mortgagees of the mortgagor’s 
right to redeem within the meaning of Art. 148 of 
Seh. II of Act IX of 1871 (/). 

- But it has been held that an acknowledgment to be within 
the meaning of Art. 148 of the Act of 1871, must be an 
acknowledgment of a present existing title in the mortgagor. 
Thus an acknowledgment of the original making of the 
mortgage-deed and of |>ossession having been taken under it, 
Coupled with the allegation of the subsequent execution of two 
other deeds practically superseding the mortgage and 
altering the relation of the parties, contained in a written 
statement filed previous to the expiry of the 60 years 
allowed, is not a sufficient acknowledgment within the 

(a) Bliarma Vithal v. Govind Sadvallcar, I.L.E. 8 Bom. 99. It 
would, seem from certain remarks in the judgment (cf, p. 103), that 
the Court thought that sec. 20 of Act IX of 1871 applied to an 
acknowledgment of the mortgagor's right to redeem^ but it will be 
seen from a reference to the section that it only applied to an 
acknowledgment inres^pect of a debt or Ugac'g ; and compare Sob. 11, Art. 
148 of the same Act. The correctness of the observations in the same 
judgment as to the effect of the last clause of sec. 20 of Act XV of 
1877 in saving the right of redemption seems also open to question. 

(/) Baid Cliand v. Sarfrazj, LL.Kv 1 All. 117. See also Bur 
Gopal Singh v. Eosheeram Panday ^ . 3 W.B. 3 (under Act XIV 
1859) ; Narraina Taniri v. Ukhoma^ 6 Mad. li.O. 267 ; and see 
VaJampuducherri Padmanabham Ntimhudri v, CJmmharen Pudia- 
purayil Kanlii Kohndan^ 5 Mad. H G, 320. 
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meaning- of tbe article, so as to prevent limitation from 
operating ((/). 

In a recent case wliicli came before tbe Bombay High 
Court the facts were that tbe plaintiffs ancestor mortgaged 
a piece of land to the defendant's ancestor in 1797, and 
placed him in possession as agreed upon. Three years 
afterwards both the mortgagor and the mortgagee went 
out of the country, The mortgagor returning first re- 
sumed possession of the land ; the mortgagee returning 
afterwards filed a suit in 1826 to recover possession under 
the terms of the mortgage, and, obtaining a decree in bis 
favour, possession was restored to him by the Civil Court 
in 1827. When taking delivery of the possession from 
the Court, the mortgagee passed to the officer of the 
Court a receipt in which he acknowledged having re? 
ceived possession of the mortgaged land as directed by 
the decree. The plaintiff, the representative of the original 
mortgagor, on the 4th December 1880 sued the defendant, 
the representative of the original mortgagee, to redeem 
the land* The Court held that the suit was barred. The 
receipt incorporating the decree by reference did not operate 
as an acknowledgment of a mortgage subsisting in 1827^ 
BO as to give to the mortgagor a new period of limitation 
under sec, 19 of Act XV of 1877, That section intends 
a distinct acknowledgment of . an existing liability or 
Jural relation, not an acknowledgment without knowledge 
that the party is admitting anything (7i), 

It has been held by^he Madras High Court that the 
mere acceptance of a sale certificate, granted by the Court 
to the purchaser of a mortgagee's interest in land sold by 
auction in satisfaction of a decree, is not an acknowledgment^ 
by the purchaser, of the title of the mortgagor whieh will 
satisfy the conditions of sec. 19 of Act XV of 1877, 

(g) Earn Das v. Birjnundun Das^ I.L.E. 9 Calc. 616 ; and compare 
Expl, I of sec. 19 of the present Act, 

{h) Bliarma Vithal y, Gomnd JSadvalMrJl..L.U^ 8 Bom. 99. 
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and give a fresh starting point from wliicli limitation will 
run for redemption ( i). 

So long as the suit is brought strictly within the pre- 
scribed period of limitation, the laches of the mortgagor 
is immateriaL The laches of the parties cannot estop them 
from asserting their right, if it exists. ^^The question 
is one of title, and the right to assert that title is to be 
determined by tbe law of limitation as it stands. The 
law, wisely or unwisely, has given to the mortgagors the 
long period of sixty years within which to bring their 
suit : and no Court of Justice would be justified in dimin- 
ishing that period on the ground of the laches of a party in 
the prosecution of liis rights"^ ( 7 *). 

A suit for the redemption of an usufructuary mortgage 
falls within the sixty years’ limitation,— although (as is 
always the case in such mortgages) the possession of the 
mortgagee until payment of the debt is consistent with the 
original intention of the parties. In one ease it was con- 
tended that a limitation which ran from the date of the 
mortgage could not apply to an usufructuary mortgage. 
The Privy Council held that the rule of limitation was 
enacted in the most general terms and in language suffi- 
ciently large to embrace every kind of mortgage. There 
can he no doubt it was deliberately done, and that the pro- 
vision found in the 4th cl. of sec. 3 of Eeg. II of 1805 which 
excluded cases of mortgages or deposit from the Regula- 
tions relating to limitation was designedly set aside,— a 
different policy prevailing with those by whom Act XIV 
of 1859 was passed (/c). 

The sixty years^ rule applies only to suits to redeem or to 
recover possession of the property. Where a mortgagor, 

(i) Eaman v. Krishna^ I.L.B. 6 Mad. 325* 

(j) Juggernaili Salioo v, 8yud Shah Mahomed JSossein^ L.E. 2 I.A. 
48 ; S,C. 14 B.L.E. 386. 

{h) LuchMoBuUh Roy v. Eanjeet EamFanday^ 13 B.L.R. 177 (F.O.). 
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after tlie xiiortgage has hem satisfied, sues for surplus 
collections received by the mortgagee, the suit is governed 
by the six years’ rule of limitation prescribed by cL 16 
of sec. 1 of Act XIV of 1859 ; for after the mortgage 
has been satisfied, the mortgagee cannot be considered to be 
in the position of a trustee for the mortgagor, within the 
meaning of sec. 2 (Q. 

And this view has been adopted by the Legislature in the 
Limitation Acts of 1871 and 1877 (m). Art. 105 of Sch. II 
of the former Act rendered such claims subject to the limita- 
tion of three years calculated from the date of the receipt 
of the surplus profits, but in the present Act the correspond- 
ing article, whilst retaining the period, has introduced an 
important alteration by rendering the period of limitation 
computable from the date when the mortgagor re-^cnters on 
the mortgaged property^’ (n)* 

When a mortgagee in possession has endeavoured by 
litigation to establish an absolute title in himself in^ 
consistent with the mortgage, and has failed, his possession 
during the litigation, although extending over a period 
of more than twelve years, cannot be deemed adverse to the 
mortgagor (o). 

The mere assertion of an adverse title by a mortgagee 
in possession does not make his possession adverse or enable 
him to abbreviate the period of 60 years which the law 
allows to a mortgagor to prosecute his right to redeem and 
seek his remedy by suit. Where accordingly certain 
immoveable property was mortgaged in June 1854; for a 
term which expired in June 1874, and in July 1863, the 
equity of redemption of such property was transferred by 
sale to the mortgagees by a person who was not competent 

(l) Baboo Lall Doss v. Jamal Ally^ 9 W. R. 187 (F.B.). 

(m) See the definition of “trustee” in sec, 3 of each of these Acts, 

(n) BeeJaijit Mai v, Gobind Tiwari, I.L.E, 6 All. 303 (ef. p. 311), 

(o) V. 3 Mad. HiC. 137% 

A 22 


to make the transfer and the mortgagees set up a proprie- 
tary title to the property by virtue of the sale, it was held 
in a* suit instituted to redeem the prope^rty in March 1877 
that the suit was not barred, because it was instituted 
more than twelve years from the date of the deed of 
sale (j!?). 

Though the provisions of Art. 148, Sch. II of Act IX of 
1871 apply to all persons claiming under the mortgagee^ except 
lond fide purchasers for value, whose case is governed 
by Article 134, they do not apply to suits against 
strangers nor to suits which are not suits for redemp- 
tion. Where a plaintiff brought a suit for redemption, it 
was found that the defendant, who was in possession, did 
not claim under the mortgagee, and that for more t^n 
twelve years before the date of the suit, he had held pos- 
session from the Government by a title adverse to that of the 
plaintiff, it was ruled that Art. 145 and not Art. 148 
of Sch. II of Act IX of 1871 applied and therefore 
that the claim was barred. The Court refused to assent 
to the contention that so long as the mortgagor is entitled 
■only to the equity of redemption, there can be no invasion 
of his interest. There are cases in which the rights and 
’interests of the mortgagor and mortgagee are equally 
invaded, as where under a sale for arrears of revenue a 
purchaser acquires possession and thenceforward holds ad- 
versely both to the mortgagor and the mortgagee, or where 
the mortgagor has remained in possession and a stranger 
ousts him from the land. In such cases the mortgagor's 
remedy does not lie in a suit for redemption, for as be- 
tween the mortgagor and the alleged wrong-doer there is 
neither privity of contract nor unity of possession. The 
mortgagor must sue for the recovery of the interest 

, (2?) All Muhammad v. Lalta BaJchshj I.L.B. 1 All. 655. 8ee also 
Sheo^al y, Khadini Sommy 7 N.W.P. (All) H.O, 220. 
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from wliicli lie lias been ousted within the time allowed 
for the reeoTery from trespassers of interests in land (^). 

The sixty years^ rule does not apply when the relation, 
ship of mortgagor and mortgagee has been materially 
altered or has ceased to exist. Thus when notice of fore- 
closure has once been duly served, the suit of the mortgagor 
seeking to redeem on the ground that the mortgage debt 
w^as paid off before the end of the year of grace, must be 
brought within twelve years from the expiry of the year of 
grace (r). 

A mortgagee in possession who purchased the mortgaged 
property at an auction sale for arrears of revenue, which 
sale was not caused by any fraud or misconduct on the 
part of the mortgagee, was held to have acquired a new 
title, so that if the mortgagor desired to dispute it, it was 
necessary for him to institute his suit within twelve years 
from the sale (s). 

The guardian of certain minors having mortgaged an 
estate belonging to them and put the mortgagee in posses-- 
sion, subsequently sold the estate out and out to the mort- 
gagee. On a suit being brought by the minors to set asidiO 
the sale as not binding upon them, it was held that a separ- 
ate and distinct cause of action accrued on the sale, and 
that limitation was not to be reckoned from the date of the 
mortgage (^). 

Where after the expiration of the period prescribed for 
redemption, the mortgagor and mortgagee agreed that the 

(g) Amimc v» Mamakishna Sastri, I.Ii.H. 2 MacL 226. 

(?’) Lot/ Hossem v. Aldool AH, 8 W.R. 476. See also Miisst, 
Liiteefun v, MuBst, Zoohoorun, S.D.A., 1854, p. 137; Mlamhm' 
Mujoomdar v, Parbutieecliurn Mitjoomdar, S.D.A,,' 1859, p. 1494 ; 
Moonshee Kali]^ersTiad v. Sheopersliad, S.D.A., 1861, vol. 1, p. 8. 

{$) Byh'unt Bhur Singh ' v, Zalla BJiogohut Sakay, 2 Hay. 475, 
See ante pp. 278, 279. 

(#) Iradut Khan v. Deice Dydl, I N.W.P. (Agra) H,0. 180. 


mortgagee sliould continue in absolute possession for a fixed 
term, and then restore the property free from the mortgage lien? 
it was held that the agreement was distinct from the original 
mortgage, and was not intended to be a mortgage, but a con- 
vey ance for a term of years, and therefore that a suit to recover 
the property must he brought within twelve years from 
the expiration of the term stipulated in the agreement (ti). 

It has been held by the N. W, P. High Court that 
when a decree for redemption is obtained, but is not exe- 
cuted within the three years prescribed by sec. 20 of Act 
XIV of 1859, for the execution of decrees, a fresh suit for 
possession on redemption will lie. The mortgagee does not 
cease to be a mere mortgagee, simply because the mortgagor 
omits to execute his fir st decree (i?). 

' *But this decision would appear to be overruled by a late 
decision of the same Court in which it has been held that 
where a mortgagor has obtained a decree for possession on 
j redemption, and has by his own neglect lost his right to 
j execution of such decree, he cannot be permitted to revert 
I to the position he held before the institution of that suit 
i and to bring a fresh suit for possession (m?). 

And these decisions have been followed by the Bombay 
Hifyh Court which has held in a case where the mort- 
gagor had obtained a mere decree for redemption, which 
did not cotjjLain any direction for foreclosure, and had 
failed to execute the decree within the prescribed time, that 
the mortgagor was debarred from afterwards bringing a 
second suit to redeem the same property (oj). Eemhall^ 

(tt) Gopal Sitaram Giine v. Desai, I.L.R. 6 Bom, 674. 

(v) Ckaifa v. Purum SooM^ 2. JS'.’W.P. (Agra) H.C. 256, 

(wj) Anrudh Singh v. Sheo Pramd^ I.L.E. 4 All. 481, following 
■ SheiJeh Golam Mooseinv, Mussumat Alla Btihhee Beeh^ej 3 N.W.P, 
(All) H.C. 62 (P.B.) 

(a?) Gan Savant Bal Savant v. Warayan Dliond LL.R. 

7 Bom. 467. — 
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J.’s, judgment contains the following remarks (^) : « By 
reason of the default in payment of the money deelared 
to be due within the time prescribed by law for the 
execution of decrees (no time having been fixed in the 
decree) the order for redemption must be taken to have 
operated as a judgment of foreclosure. The decree deelared 
the mortgagor entitled to obtain possession of tbe mortgaged 
property on payment of a particular sum, and if he failed to 
discharge that debt, he cannot be allowed to harass tha 
mortgagee by another suit for the same purpose.’^ 

A different view has however been expressed recently by the 
Madras High Court, for it has held that when a decree 
merely declared the plaintiff entitled to redeem on payment of 
a certain sum to the mortgagee, and did not declare that 
the mortgagor would be foreclosed if he did not exercfee 
his right of redemption, the mortgagor was not debarred 
from bringing a subsequent suit to redeem the same 
property (s)* , 

A suit to recover possession of immoveable property con- 
veyed in trust, or mortgaged, and afterwards, purchased 
from the trustee or mortgagee in good faith and for value 
is, under the present law, barred after twelve yearsj—the 
period beginning to run from the date of the purchase (a). 
And so is a suit to recover moveable property conveyed 
or bequeathed in trust, deposited or pawned, and afterwainls 
bought from the trustee, depositary, or pawnee," ‘ for .^a 
valuable consideration (b). And the Act of 1871 contained 
similar provisions (e), 

{y) Gan Savant Bal Savant v. Earayan Dhond Savant, I.L.E, 
7 Bonii 467 (</. p. 469). 

(«) Sami V. Somasundram, LL.K. 6 Mad, 119 ; and compare the 
remarks of the Full Bench in Doolee SingJi v, Jowkee Mam, 3 
N.W.P. (Agra) H.C. [1868] p. SSL 
(a) Act XV of 1877, Sch. II, Art. 134 
(/;) Ihid^ Art. 133. 

(c) Act IX of 1871, Sch. II, Arts, 133 and 134. 
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Dealing witt tlie corresponding sections of Act XIV of 1859 
\d) it lias been held that one who under these provisions 
resists the claim of a mortgagor to redeem, must prove that 
he is a purchaser within the proper meaning of the term, — 
that he is a bo7id fide purchaser, — and that he is a purchaser 
for valuable consideration. And a bond fide purchaser is 
one who purchases that which is de facto a mortgage, or sub- 
ject to a trust, upon a representation made to him, and in 
full belief that it is not a mortgage, or subject to a trust, 
but an absolute title (e). The provisions of sec. 5 of Act XIV 
of 1859 are of an extreme!}^ stringent kind. They take away 
and cut down the title which eai hypotlmi is a good title of 
the cestui que trust, or of a person who has deposited, pawn- 
ed or mortgaged property : they cut down that title in regard 
to the number of years that the person would have had a 
right to assert it : from a very great length of time, sixty 
years, they cut it down to twelve years. It is therefore 
only proper that any person claiming the benefit of this 
section should clearly and distinctly shew that he fills the 
position of the person contemplated by this section as the 
person who ought to be protected^^ (/). 

Where the rents and profits of certain mortgaged property 
'Were enjoyed exclusively fora period of fifteen years by one 
of the co-owners of the property, but he had not had possession 
of the property itself for more than twelve years, it was held 
that the exclusive I'eceipt of the rents and profits for twelve 
years prior to the suit, though evidence of an exclusive right 
residing in him to redeem the property, could not with 


(d) Sec. Ij cL 12, and sec 5. . 

(e) Badanath Doss v. Gisho?*ne Oo„ 14 Moore’s 1. A. 1 ; S,C. 
reported as Badanath Doss v. Scott DUiott, 6 B.L.E. 530. 

(/) BadJianafh Doss v. Gishorm ^ Co., 14 Moore’s I.A. 1 (c/. 
p. 15); 6 B.L.R. 530. (c/. p, 543); approved and followed in 
Juggernath Sahoo vi. Syud Shah Mahomed Hossein, L.R. 2 I.A. 48 ; 
S.C. 14 B.L.R. 386. See also Manihlal Aimaram v, Manchershi 
Dinsha Coachman, LL.B. 1 Bom. 269* . , 
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reference to sec. 28 of tlie Limitation Act (XV of 1877) 
have had the effect of determining the right of the other 
co-owners to redeem, and consequently did not vest him with 
a hostile possession of that right {g). 

The .manner in which redemption is carried out varies 
according to the nature of the mortgage. But in all cases 
the redemption is complete on the payment or tender to 
the mortgagee, or in cases to which the Bengal Eegulations 
apply, on the deposit in Court, so long as the right of 
redemption is in existence, of the sum on payment of 
which the mortgage is by the contract declared to he 
redeemable (7i). 

A mortgage deed provided that certain lands should remain 
in the possession of the mortgagee, until the principal sum 
lent should be paid down. The mortgagee having entered on 
possession and collected an amount equal to the principal 
(without any interest), the mortgagor sued to redeem, con- 
tending that as the deed was silent on the subject of interest, 
the mortgagee had got all that he was entitled to. It was 
held that he was not in a position to redeem, and in deli- 
vering judgment, the Court said,— We find that the lands 
were by the deed to remain in possession of the mortgagee 
until the principal sum lent should be paid down. This, 
therefore, in our opinion, clearly implies that the usufruct 
was intended in lieu of interest, and the land redeemable on 
payment of the money lent. A mortgagor is under the law 
entitled to recover possession when the debt is satisfied, 
principal and legal interest, from the usufruct, or the mort- 
gaged lands can be redeemed by deposit of the principal, 
and an account taken afterwards of the receipts during the 
■ mortgagee’s possession. The special appellant in this case 

ig) CJiatJm y. AJcu^, I.L.E. 7 Mad. 26. 

(A) Compare the Transfer of Property Act, J882, sec, 60. See 
also sec. 62. 
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(tlie mortgagor) has not become entitled under either of 
these conditions*^ (i). 

In another case a mortgage deed, by way of conditional 
sale of certain immoveable property for a term of seven 
years, fixed a certain sum as the annual intererst payable, 
and conferred a power on the creditor to sue year by year 
for intermediate arrears of interest, if any occurred, during 
the currency of the term of the mortgage, the person and 
the whole estate of the debtor being liable for the 
payment of such claims for interest. The instrument fur- 
ther contained a provision that the debtor might, at 
the end of the term, pay the principal amount due, and 
the interest for the last year and take back his deed, that 
is, might redeem the property conditionally sold. The mort- 
gagee obtained payment of the interest for the first four years 
by bringing suits against the mortgagor. The interest for 
the last three years, as well as the principal sum remaining 
unpaid, the mortgagor sued for redemption of the mort- 
gaged property, on payment of the principal sum and the 
interest for the last year only, and contending that the 
interest of the other two years was not secured on the mort- 
gaged property, but was, under the terms of the instrument of 
mortgage, realizable by suit from his non-hypo theca ted 
property and person. It was held that the mortgage was 
liot redeemable on payment of the last year’s interest only, 
but on payment of the interest of the other years as well (JX 
It was observed by Tyrrell J,, (i) that the provision that 
redemption was obtainable by payment of the principal with 
the seventh year’s interest thereon was based on the hypothesis 
that the conditions as to antecedent payments had been duly 
fulfilled, whether by voluntary payment made by the debtor, 
or under decrees obtained in that behalf against him by 

. <i) Blidh Baboo Bunwarodal v, Mahomed Mossein Khan, 2 Hay 150. 

(^) 8mju Prasad v. Mansur Ali Khan^ I.L.B., 5 All. 463. 

m Ihid, p. 473. 
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the creditor in the exercise of the special and additional 
powers secured to him to that effect under the deed ; and 
Stuart^ O.J.j (1) took substantially the same view as to 
the construction of the instrument. 

A mortgage deed, and a separate deed relating to the same 
transaction, contained stipulations for the annual payment 
to the mortgagor by the mortgagee, who was to have pos- 
session, of a certain sum for nanhar and seer. The mort- 
gagor sued to redeem, and stated in his plaint that he meant 
to bring a separate suit for arrears of the nanhar and seer». 
It was ruled, that he was not obliged to include Lis claim 
for these arrears in the redemption suit, and that there was 
no such splitting of demands, as rendered him liable to a 
nonsuit {m). In another case it was held that the m<^rt* 
gagor was right in including a claim for arrears of nanhar 
in a redemption suit, in which a general account was 
demanded (n). . . 

A mortgagee got possession of certain lands not included 
in his mortgage. The mortgagor afterwards sued to redeem, 
not mentioning these lands. He then brought another jgitiife 
for possession of them : and it was held that this: was no 
splitting of claims, and that the cause of action was not 
one (o). 

. A mortgagee having fraudulently excluded part of the 
mortgaged property from the rent roll, and entered it as 
rent-free, the mortgagor rightly included in liis redemption 
suit a prayer that this might be corrected, and that the 
mortgagee might be charged with the rent which ought not 
to have been relinquished (p) . . 

(l) Surju Frasad Y, Mansur Ali Kkariy 5 All. 463 (cf. pp, 

473-47S) 

(m) Syud Wuzeer Ulee v. Jugmohun SingJi, S.D.A. N.W.P., 1854, 
pv 465. 

(n) Booth Y. Ramde$n^ B,D.A» N.W.3?., 1854, p. 522, 

(o) Bamhhujun Batuch v. Goor SuhOie^ S,D,A, N.W.P,, 1854, p, 425, 

(p) Rhyroo Bingh v, Nuthoo Bmghj S.D.A. N.W.P., 1854, p. 525, > 

A 23 


I Ui^def Etfgligh law a suit for an account cannot ordinarily 
be maintained by a mortgagor unless be asks also for re- 
demption (q)^ and the same rule has been followed by the 
Bombay High Court which has held that under the Dekkhan 
Agriculturist’s Relief Act, 1879, (XVII of 1879), as it stood 
before it was altered by Act XXII of 1882, an agriculturist 
mortgagor had no right to sue his mortgagee in a mere 
action for account, but that he must, when asking for an 
account, add a grayer for redemption (r), and consequently 
that where there had been a suit for an account only, a 
subsequent suit for recovery of possession on payment of 
the money declared due, was barred under either sec. 13 or 
sec. 43 of the Code of Civil Procedure ( 5 ). The point, 
has, however, been provided for by Act XXII of 1882 
(amending the Dekkhan Agriculturist’s Relief Act, 1879), 
and now an agriculturist mortgagor who has sued for an 
account only, may subsequently at any time before the 
decree in the suit is signed, apply to the Court to pass a 
decree for the redemption of the mortgage (t). 

When the defendant in a redemption suit denies the mort- 
gage and sets up an absolute title, the burden of proof 
lies on the plaintiff. Thus, where the plaintiff sued to 
recover land in the possession of the defendant and of his, 
predecessors whose title had been unchallenged for forty- 
five years on the ground that the estate was mortgaged 
only by the plaintiffs ancestors, and that the defendant was 
only an usufructuary mortgagee in possession, the Privy 
Council held that the onus prohandi was on the plaintiff, 
who could only succeed by the strength of his own,, and 
not by reason of the weakness of the defendant’s 

( 2 ) 2 Fisher’s Law of Mortgage, 3rd Ed,, p. 716. 

^ (r) Hari v LaJsshman, I.L.E. 5 Bom. 614. 

O) Bhau Balaji v, JSari Nilkanthrav, I.L.K. 7 Bom. 377. 

(t) Act , XVII of 1879, sec. 15 D as amended by Act XXII of 1882, 
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title (?t) and tbe principle of this decision has been followed 
by the Courts in this country (t?). 

In a redemption suit, the mortgagee kept back the 
original mortgage deed, and produced one which turned out 
to be a forgery. It was held that the Court should have gone 
on with the case, and decided it upon secondary evidence 
produced by the mortgagor of what the terms of the con- 
tract were {w). 

In another case the defendant admitted that he was in 
possession of the property in dispute as a mortgagee under 
the plaintiff, but refused to put in evidence the mortgage 
deed 'which was insiiflScieiitly stamped. It was held that the 
plaintiff was entitled to redeem, on paying w^hat was due from 
liim on the mortgage, together with the costs of the suit, tod 
that as it lay upon the mortgagee to prove what was so due, 
he could, if he refused to put the mortgage deed in evi- 
dence, only be credited in the account with the sum which 
the plaintifi admitted to be the amount of the principal^ 
and must be debited with the income derived from the land 
since he (the mortgagee) had been in possession,, forrwjbiph 
he must account m ' - 

When in a redemption suit the mortgagee alleged that 
the mortgage had been foreclosed, but that the foreclosure 
decree had been accidently destroyed by fire and tendered 
as evidence that such a decree had been passed a reference 
to a copy of the decree contained in a judgment in another 
suit, and a statement by a third party (who was dead when 
the redemption suit was brought) that the mortgage had 

(?^) Sevvajl Vijaya Maghunadha Valogi Kfhtnan Qopalar v. Chinna 
Nayana 10 Moore^s LA. 151. 

(d) RtigJioonath Rai v. Chundoo Lai, 2 N.W. P. (Agra) H, C. [1867] 
395 ; Ratan Kuar v. Jiwan Singh, I.L.R. 1 All. 194 ; Balaji Narji v. 
.Bahu Bevli, 5 Bom. IL C. (a.c.},) 159. 

(w) JBooaram Tewaree v, Beharee Loll, S.D.A. N.W.P-, 1855, p, 69. 
(«j) Ganga MuUh v. Bayaji, LLBi 6 Bom, 669, 
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been foreclosed, it was held by the Court that there was ho 
legal evidence that the mortgage had been foreclosed and 
that under the circumstances the plaintiff was entitled to re- 
deem on payment of the principal amount of the mortgage. A 
written statement of the contents of a copy of a document^ 
the original of which the person making the statement has 
not seen, could not be accepted as an equivalent of that which 
sec. 63 of the Evidence Act renders admissible, namely, an 
oral account of the contents of a document given by some 
person who has himself seen it, while there was no rule of 
evidence, under which the statement of the third party, which 
^ks put in by the plaintiff, as containing an admission of the 
mortgage, could be made use of to establish the foreclosure (y)» 
jIu one case it was urged as a defence to a suit by the 
purchaser of the equity of redemption against the original 
mortgagor and the mortgagee for possession by redemption 
of the mortgaged property, that the mortgage had already 
been redeemed by the original mortgagor, and the suit was 
therefore not maintainable, but it was held, that, assuming 
that such redemption had taken place, that fact could not 
prejudice the plaiiitiff^s rights arising out of the mortgage, 
whatever the effect of such redemption might be as between 
the original mortgagor and the mortgagee ( 0 ). 

Where the brother of a mortgagee who was made a 
•defendant in a redemption suit on the ground that he was 
in possession of the mortgaged property on account of the 
mortgagee, disclaimed all interest in the land on his own 
account, and admitted that he only held possession on behalf 
of the mortgagee, it was held that it was not open to him to 
appeal in his own name and on his own account against a 
decree which decided in favour of plaintiff's title and against 
the mortgagee (a). 

_ (^) Kanayalal v» Fyarabai^ IL.E. 7 Bom. 139. 

(%) JaijU Eai v. GoUnd Titoari, I.L.R. 6 All. 303. 

(<j) Sesha V. Fa^puvarada, I.L.R. 6 Mad. 185. 
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The tencler or deposit must be of money, and the lender is 
not bound to accept of a bond, or bill, instead of cash. 
However, if he does accept such a mode of payment, he 
cannot afterwards repudiate his acceptance. 

But a strict compliance with the terms of his agreement^ 
is all that is required of the mortgagor (5). Therefore, a 
tender or deposit not made in cash, is good, if it was the 
intention of the parties, at the time of contracting, that a 
Payment or tender so made should be sufficient Where 
it appeared to be in accordance with the original intention 
of the parties, certain sums due from the mortgagee were 
allowed to be deducted by the mortgagor from his debt, and 
a tender of Company's paper, the nominal value of which 
amounted to the debt so reduced, was held a suffic-^ 
ieut tender, without reference to the selling price of the 
paper, — the mortgagors having shown to the satisfaction 
of the Court, that they offered to pay all that was justly 
due at the date of making the tender, and in the mode 
contemplated by the lender (<?). 

So, when the mortgage deed stipulates that the mo^t^ 
gagor shall be entitled to redeem on paying the principal^ 
a tender of the principal alone is sufficient : and any claim 
which the mortgagee may have for interest, or for other 
matters arising out of the mortgage transaction, must be 
enforced by biin in a separate suit against tbe mortgagor ; 
nor can the mortgagee, on the ground of any such claim, 
oppose the mortgagor's right of redemption {d). 

Lands were mortgaged as being lakhiraj, and the mort- 
gagee was put in possession, the agreement being that the 

(&) Muheslia Seth v. SJieogohind, S.D.A. N.W.P,, 1856; p. 147 ; DuryOi 
V. Moliur Singly 2 N. W. P. (Agra) H. 0, 163. 

(<?) Lyom Y. Shinnei% S,D.A. N.W.P., 1853, p. 447. 

(cZ) Mafna Singh v. Munnoolalt S.D.A. N.W.P., 1853, p. 441. See 
also BrindahmcJiunder Sircar Chowdree v. EohrtSj S.D.A., 1859, 
p. 144, 
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profits sBould be taken in lieu of interest. Siibsequebtly 
tbe lands were resumed^ and revenue was assessed upon 
tbeni* The mortgagee in possession paid certain sums on 
account of revenue. The mortgagor sued to redeem^ deposit- 
ing in Court only the principal sum borrowed by him. 
It was held that the deposit was sufficient to save liis 
right to redeem, but that he was not entitled to re- 
cover possession of the land until he had also paid into 
Court the amount which the mortgagee had paid for 
revenue, with interest (e). In another case, however, it 
was held under similar circumstances, that the mortgagee 
bad a lien on the land for the sums paid by him for re- 
venue, and that the mortgagor was not entitled to redeem 
©n tender of merely the principal monies due on the mort- 

gage(/)- 

. If a good and sufficient tender is made, but is rejected 
by the mortgagee, he is not entitled to any interest 
after the date of the tender, — and if he is in possession 
of the land, he is accountable for tlie proceeds from that 
date, such proceeds being estimated according to tlie 
gross jumma hundee. All his rights under the mortgage 
contract are in fact at an end, on a proper tender being 
made {g). 

Under Act VIII of 1859 if tbe suit be for laud situate 
Within the limits of a single district, but within the 
jurisdiction of different Courts, the suit may be brought 
in a Court within whose jurisdiction any part of the land 
lies, if the claim in respect of the value of the land, be 
cognizable by the Court : but the Court in which the suit 
is brought must apply to the District Court for authority 

(e) Jo^prohash Ro^ v, Oorjhan Jha^ 3 W. R. 174 

(/) Nurjoon Sahoo v. Shah Moozeerooddeen, 3 W. R. 6. See also 
Doolaf Chu'rder v. Damoodur Marain^ 3 W. E. 162. 

MiiBsmiat Asima Beeh^e Vi Sheikh AJimudee^ SD. A. 

18d4j p. 1 ; and compare the Transfer of Property Act, 1882, s, 84, 
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to proceed with tlie same. If the property lie in different 
districts, the suit may be brought in any Court other- 
wise competent to try it, within the jurisdiction of which 
portion of the land is situate, but in such case the. 
Court in which the suit is brought must apply to the 
High Court for authority to proceed with the same ; and 
if the application is made by a Court subordinate to a 
District Court, it must be siibmitted through that District 
Court (Ii), If the property lie in districts subject to 
different High Courts, the application is to be made to the 
High Court to which the district in which the suit is 
brought is subject, and such High Court, with the concur-, 
rence of the High Court to which the other district 
is subject, may give authority to proceed with the 
same 0. ^ 

Under Acts X of 1877 and XIV of 1882, wdiich had 
operation from the 1st of October 1877 and the 1st of 
June 1882 respectively, suits for the redemption of a 
mortgage of immoveable property, or for the determina-^ 
tion of any other right to or interest in immoveable pro** 
party, must be instituted in the Court within the locaj 
limits of whose jurisdiction the property is situate* If the 
property be situate within the limits of a single district, but 
within the jurisdiction of different Courts, the suit may be 
instituted in the Court within w^hose jurisdiction any por- 
tion of the property is situate,; — provided that, in respect 
of value, the entire claim be cognizable by such Court. If 
the immoveable property be situate within the limits of dif- 
ferent districts, the suit may be instituted in any Court other- 
wise competent to try it within whose jurisdiction any portion 
of the property is situate (j )• 

’ (h) Act VIII of 1869, secs. 11 and 12. 

(i) Ihldj sec. IS, and see sec. 14, . 

(j) Act X of 1877 and Act XIV of 1882, secs. 16 and 19; and sco 
the other sections of chap. 2 of those Acts, as to ih ^lace of ming, 
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Where certain lands sitnated in the British district of 
Mirzapur were included in the same mortgage with other 
lands lying within the domains of the Maharaja of Benares 
and the mortgagors sued in the Mirzapur Court for 
redemption of the lands situated in the Mirzapur district 
only, it was held that the Mirzapur Court might take an 
account of the sums realized by the mortgagee from all the 
lands mortgaged, including those within the domains of the 
Maharaja, for the purpose of deciding whether , the entire 


mortgage debt had been satisfied, and might, having found that 
this was the case, give the plain tiff a decree for the redemption 
of the lands ly ing within the local limits of its j urisdiction, not- 
withstanding that in the suit it would have incidentally to 
•determine questions relating to lands lying within the 
domains of the Maharaja (Xs), 

Section 7, ch IX of Act VII of 1870 (the Court Fees’ Act, 
1870) declares that in suits against a mortgagee for the 
j , recovery of the property mortgaged the amount of fee payable 
j under the Act shall be computed according to the principal 
I money expressed to be secured by the instrument of mort- 
j gage. It has been held by a majority of a Full Bench of the 
High Court at Madras that this valuation of a redemption 
suit for the purposes of the Court fees should be adopted also 
for the purposes of jurisdiction under the Madras Civil 
Courts Act (Mad. Act III of 1873), and therefore that, as 
the Court Fees’ Act only takes into consideration the prin- 
cipal amount expressed to be secured by the instrument of 
mortgage,” and as by the custom of Malabar the amount 
spent on improvements made by the mortgagee is not 
secured by a Ka?zam mortgage,. though the mortgagor cannot 
redeem the mortgage without paying for such improvements, 
the amount so spent cannot he calculated in ascertaining ’ 
the .value of the subject-matter of the suit for the purpose 
of jurisdiction under s. 12 of the Madras Civil Courts Act, 

(7^) V. LL.B. 1 All, 431. 
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Tlie two other learned Judges forming the Full Bench 
{Turner^ C.J,, and Miittusami Ayym\ J.,) were however of 
opinion, that the repayment of the sums spent in improve-* 
ments was secured in the case of a Kanam mortgage in the 
same manner as the payment of the principal advanced^ and 
therefore must be calculated in determining the value of tiie 
subject-matter of the suit for the purposes of jurisdiction {1), 
It has been held by tlie Allahabad Court that when the 
suit for redemption has been brought by the purchaser of the 
equity of redemption, and the mortgagor has been made a 
defendant, the suit should still be valued at the 
amount of the mortgage money (pi). 

It has been ruled by the Bombay High Court that in a 
redemption suit the defendant (mortgagee) is ordinarily en- 
titled to his costs, unless he has refused a tender of the amount 
due to him, or has so misconducted himself in. the course 
of the suit as to induce the Court to subject him to a 
penalty {n). 

L to the redemption of pure usufructuary mort* 
gages (o). \ ; 

When the mortgage contract loas entered, into previous to 
the passing of Act XXVIII of 1855, 

The general custom in former times seems to have been 
that the usufruct of the mortgaged property, however lucra- 
tive it might be, should be taken in lieu of interest, and that 
there should be no redemption until payment or tender of 
the principal in full {p)* Since the 28th of March 1780, 

(Z) Zamorin of Calicut v. Narayana^ I.L.B. 5 Mad. 284 (F .B.). 

(m) Kuhair Singh v. Atma Bam I.L.R., 5 AIL 332. 

{n) Bliondo Bamcliandra y, Balkrishna Qouind NagveJcar^ LL.lt. 
8 Bom. 190 (<?/. p. 193); and compare the Transfer of Property Act, 1882, 
sec. 94. 

(o) Compare the Transfer of Property Act, 1882, sec. 62, for the right 
of an nsufructiiary mortgagor to recover possession. 

{p) See Ben. Beg. XY, 1 793, 'sec. 10. 
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however, the usufntcluary mortgagee in Bengal {q) is con- 
fined to interest at twelve per cent, per annum, or at any lower 
rate which may have been agreed upon, and whatever sums 
are received from the land in excess of such interest, are 
applied to the reduction of the principal. 

By Bengal Eegulation XV of 1793, sec. 10, it is 
enacted : — In cases of mortgages of real property, executed 
prior to the twenty-eighth day of March one thousand seven 
hundred and eighty, in which the mortgagee may have had 
the usufruct of the mortgaged property, whether he shall 
have held it in his own possession or not, the usufruct is to 
be allowed to tbe mortgagee, in lieu of interest, agreeably to 
the former custom of the country (provided it shall have 
been so stipulated between the parties), until the abovemeu- 
tioned date, subsequent to which, the same interest is to be 
allowed on such mortgage bonds, and also on all bonds for 
the mortgage of real property, which. have been entered into 
on or since that date, or that may be hereafter executed, as 
is allowed on other bonds which have been or may be granted 
on or posterior to sucli date, and no more ; and all such mort- 
gages are to be considered as virtually and in effect cancelled 
and redeemed, whenever the principal sum with the simple 
interest due upon it shall have been realized from the 
usufruct of the mortgaged property subsequent to the 
twenty-eighth day of March one thousand seven hundred 
and eighty, or otherwise liquidated by the mortgagor^’ (r). 

All such mortgages are, therefore, to be considerd as 
virtually and in effect cancelled and redeemed, whenever the 
principal sum with the simple interest due upon it, at any 
rate agreed upon not exceeding twelve per cent, per annnm^ 

{q) For tile law in other provinces see mpra p. 149 (note). 

(r) Ben. Reg. XY, 1793, see, 10 ; Ben. Reg. XVII, 1800, see. 5 
Ben. Eeg. XXXIV, 1803, sec. 9, All of these arc repealed by Act 
XXVIII of 1855, iomitWtB entered into since the ^passing of that 
Aci \ 
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sliail Imve been realized from the usufruct of the property or 
otherwise. 

In a suit (s) to redeem au usufructuary mortgage, the 
principal deed contained m agreement to pay interest at the 
rate of nine per cent, per annum. Bat there were two other 
transactions (the whole three forming one mortgage) by 
which the result w%as to secure to the mortgagee interest at a 
rate considerably above twelve per cent. There was much 
discussion as to the rate of interest which the Courts oiight^ 
allow, and as to whether secs. 8 and 9 (the penal sections) 
of Ben, Eegulation XV of 1793 were applicable. The 
Sudder Court held that the only rate stipulated’^ for was 
the nine per cent, expressed in the principal deed, and that 
therefore they were bound by sec. 5 of the Regulation to 
give interest at that rate only. The Privy Council held that 
as the suit was by the mortgagor for redemption (and not 
by the mortgagee seeking to enforce his usurious contract) 
the penal secs. 8 and 9 did not apply : that although 
nine per cent, was the only rate expressed, it was not the 
rate really stipulated ” between the parties, — and 
that the usurious rate stated by the mortgagor and proved, 
was the real rate ^^stipulated between the parties and 
therefore that the Court was not bound to award only nine 
per cent., but should under the circumstances have awarded 
twelve per cent. Referring to sec. 10 of Ben. Reg. XV of 
1793 their Lordships say : At the time wdien this Regulation 
was passed, the receipt of profits in lieu of interest under a 
simple usufruct mortgage was common, as indeed appears 
by the introdiictory words of the clause. As to mortgages 
executed before the 28th of March 1780, the usufruct 
might be allowed, even after the Regulation, in lieu of 
interest up to that date. Then, after that date, that 

($) Shah MuJehm Lall y. Baboo Bree KlsJwi Smgli^ 13 Moore’s 
I, A. 157 j B.O, 2 B.L.R. (P.C.) 44. 
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dividing' point of time, and subsequently to it, tlie charac* 
ter of these mortgages suffered a change. The. mortgage 
possession, instead of enduring by title for the stipulated 
time, was made liable to abridgment by satisfaction from 
the usufruct, and a claim, to interest, arose in some cases 
where it did not exist before. The perception of the 
profits in mjiny cases did not constitute receipt of interesty 
tat was in lieu of any. Then, as to all usufructuary mort- 
pges to be made after the dividing time which was be- 
fore the Regulation, it makes also provision, and subjects 
alike all the enumerated mortgages, to cancellation and 
redemption whenever the principal sum, Svith the simple 
interest due upon it,^ shall have been realized from the 
usufruct of the property subsequent to the 28th , day of 
March 1780, or otherwise liquidated by tbe mortgagor. 
It applies then, to all alike, though the circumstances of 
them all were not originally similar,— subjects them to one 
provision, and imposes interest in some cases where there 
was no contract for it before. This section, having so 
provided, drops designedly the words ^stipulated’ and 
^ specified ^ which would have been inappropriate in many 
of the cases, and uses, in more correct language, this ex- 
pression : ^ the simple interest due upon it.’ This simple 
interest would of course, in all cases where no interest was 
named, be twelve per cent. ; but where a higher rate was 
named, against which the usufruct was to be a set-off, — that 
is, a receipt ^ in lieti ’ of it, — ^the reduced rate w’-ould be 
twelve per cent., and all interest alike would be ^due^by 
force of the enactment, even where interest did not exist 
before ; therefore, as this is the case of an usufructuary 
mortgage, by means of which a profit higher than the re- 
turn of twelve per cent was to be made, and as relief is 
sought, w., to have the pledge restored as cancelled or 
redeemed by satisfaction of the usufruct, the clause which 
is most closely applicable to the claim is the 10th section, the 
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terms of wliicli are large enoiigb to embrace, and were 
designed, in fact, to embrace, some eases where the law 
itself made the interest 'due/ The Eegulation, then, 
rather seems to ^ favour than prohibit the restoration of 
the pledge on the Court terms, that is, on reduced terms 
of interest imposed by the law. The real transaction ap- 
pearing, and no prohibitory law intervening, the Court is 
left free to do justice in the particular case, arid if the 
spirit of the 10th section regulate the case, it will sauetion 
a redemption at the higher rate, allowing the actual con- 
tract so far as the law allows (i). 

The same rule applies to zur-i-peshgee leases, which, as 
has been seen already, are considered to be of the nature 
of pure usufructuary mortgages, and are therefore subject 
‘to the rules which govern them {u). In one case, in which 
the mortgagee held on after the end of bis lease, his debt 
mot bemg fully paid off, the Court decided that the 
mortgagor in order to entitle him to possession, must pro- 
ceed regularly after the whole amount of the debt had been 
realised from the property, — and that this would be so, 
whether the original term of the lease had expired or 
not (?;). 

All proceedings under Ben. Beg. XV of 1798, sec- 
tion 10, must be taken by way of regular suit, and thex'e is 

(i^) Shah Muhhun Lull Y . Bahoo Sree Kishen Singh^ 12 Moore’s 
I. A. 167 (c/. p. 190) ; S.a 2 B.L.E. (P.C,) 44.. (cf .p* 52). 

{u) Supra “p. 1% SeeolBo Shamnamin v; JEfurhuns S.D.A. 

1859, p. 1566 ; JBahoo IsJiwur Butt Singh y. Bahoo Baj Koomar Singh 
S.D.A. 1860, vol. 2, p. 174 ; Anundgopal Sohay v. Gopal Bass, S.D.A, 
1862, vol. 1, p. 57 ; Kishto Coomer Singh v. Cliowchee BeeraJ Singh 
2 Hay 159; Mussamut Motee Soondei-ee v, Maharanee Indrajit 
Koioaree, Marsh, p. 112 ; Brijololl TJpadhya v. Motee Soonderee^ W.E. 
Sp. 33 ; Nurjoon Sahoo^ v, Shah Moozeerooddeen^ 3 W.H. 6 ; Boolar 
Chunder v, Damoodur Narain, 3 W.E, 162 ; Joyprohash Boy v. 

3 W.E. 174, 

(v) Rag Cooniar Sing v. MunnooM, S.D.A., 1860, vol, 1, p. 364. 
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no provision for disposing summarily of cases wliich fall 
vvitHn its scope (tv). The only point to bo determined in such 
suits is, whether the mortgage debt has been satisfied in full. 
In A:szmui Alt Khan v, JoivaUr Sing (^) the Privy 

Council said ; According to the course and practice of 
the Courts in India^ the only point to be determined in 
such a suit is whether the mortgage debt has been fully 
satisfied -after taking into account the sum tendered or de- 
posited : nor is the finding of any particular amount as 
still due conclusive against the mortgagee in a subsequent 
suit.” This rule however — which certainly operates harshly 
and has a tendency to expose the parties to needless litigation 
and expense— has scarcely been followed by the Courts here 
in some of the more recent cases. Thus in 1872 the late 
Chief Justice (?/) said,— ^‘The suit is in reality, in our 
opinion, a suit between the mortgagor and the mortgagee 
for an adjustment of the account between them. If upon 
taking the account it appears that the mortgagee hag 
been fully satisfied, the plaintiff, the mortgagor, is entitled 
to have back the property, and tlie Court would make a 
decree for that purpose; but we think that the question 
in the suit is not simply whether the plaintiff is entitled to 
have the property back, and that, the Court being a Court 
of equity and acting upon the principle that it is always 
the aim of a Court of equity to fully determine as far as 
possible all questions concerning the subject of the suit, 

{w) Cons. 277. 9th July 1817 ; Cons. 830 W. C.,20th Sept. Calc. C., 
18th Oct. 1833. See also Shah Golam Nuzuff v. Mttssumut Emamun^ 
“S.D.A. 1860, vol. 1, p 383 ; Shamnarain v. Soohram^ S.D.A. 1860, vol. 
l,p. 390. 

(a?) 13 Moore’s I.A. 404 (cf, p. 412) decided in June 1870. See also 
Mussamut Motee Sootideree V, Maharanee Indmj it Kowaree, Marsh., 
112 ; Brijololl Upadhya v. Moke Soonderee^ W. R. Sp. 33, dissented 
from in Bahoo Knllya^i Dass v. Baboo Sim Nundtm Furshad Singh, 
18 W.R. 65. 

(y) Sir Richard Couch. 
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the account should be taken up to the time of the decree, and 
tlie account so taken should be considered to be binding, and 
the parties should not be at liberty, except under peculiar 
circumstances, to reopen it in another suit* Therefore, in 
the present case, we think we must deal with the suit as one 
for the adjustment of the account to be followed by a decree 
according to what shall appear, on taking the account, to 
be the right either of the plaintiff or the defendant’^ {z). 

It has been held that nothing can ever deprive the mort- 
gagor of his right to have the accounts of the mortgagee 
in possession taken, not even an admission in his plaint 
that some thing may possibly still be due on tbe mort- 
gage (a). And the mortgagor is not bound to prove, in 
the first instance and independently of the taking of the 
accounts, that tbe mortgage debt has been paid off (6) : 
blit if he fails eventually to prove that it has been satisfied, 
his suit will be dismissed with costs (c) : and the onm is on 
him to prove that the mortgagee in possession has been 
paid in full by perception of the profits {d)^ 

(z) Baboo Kullyan Bass v* Baboo Skeo Nundm Burskad Smghy Ifi 
W,R. 65. See also Boy Bmhwr Doyal v. Sheo Golam Singh, 22 W.R* 
172 ; Shah Lutafut Hossein v. Chowdhry Mahomed Moonem^ 22 W.B* 
269 ; Bajali Saheb PerladJi Singh Baliadoor v. Broughton, 24 W.R. 
225. In none of these cases was the decision of the Privy Council 
in the case of ISfawah A&lmnt AU Khan v. Joicahir Sing, 13 Moore’s 
I. A. 404 referred to. 

{a) Chowbey Suvbuns Bae v, Ckowdliree jPetum Bing, S.B.A* 
N.W.P., 1854, p. 371 ; Meglal Singh v, Hurnath Singh, S,D.A.j 1858, 
p. 1691 ; Bahoo Bunseedhur Singh v. Baboo Nmdolall Singh, S. D.A., 
1869, p. 1076. But see in the case of an usufructuary conditional sale 
Forbes v. Ameeroonissa Begum, 10 Moore’s I, A, 340 ; S.O. 5 W.R. (P,C.) 
47. 

(5) Jadoohungsee Salioy v. Moheeput Singh, S.D.A., 1855, p. 432 ; 
Tooree Beehee v. Nuzzer Mahomed, S.D.A.', 1859, p. 5. 

(c) Behram v. Chynsoohh, S.D.A., IT.W.P., 1856, p. 3. 

(d) Shah Mulchun Loll v. Bahoo Svee Kislim 12 Moore’s 

I. A. 157 ; S.O. 3 B.L.R. <r.O.) 44. 
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. .A condition in a mortgage deed that the mortgagor 
shall not claim an account from the mortgagee who haa 
been in possessioa, does not in any degree bar the oper- 
ation of the law by which the lender is to account to the 
borrower for the proceeds during his possession (e). As 
a general rule, the mortgagee may be called on by the 
mortgagor to account at any time, on the mortgagor’s allega- 
tion that the whole sum due, with interest, has been re- 
ceived by him. And it has been held, that the mere fact 
that the term mentioned as that during which a zur-i- 
peshgee lease is to continue in force, has not yet elapsed, 
or even a special agreement that the mortgagee shall 
I'emain in possession until payment of the debt is ■ made in 
one sum,— does not prevent the mortgage from being at an 
end whenever the mortgagee has received both principal 
and interest (/). 

• In a recent ease the facts were, that by the terms of the 
mortgage’ it was provided that the annual profits of the 
mortgaged property should be taken to be a certain amount, 
that out of this amount the revenue should be paid annually 
by the mortgagee 5 that the balance should be taken by the 
mortgagee as representing interest on the principal 
amounr of the mortgage money, and that the mortgage 
should be redeemed on payment . of the principal of the 

(e) Funjum 8inghr. Musst Ameena Khatoon,‘6 W.K. 6 ; Sheikh 
Bukshoo V. Bheekaree Khan, S.D.A., 1851, p. 632 ; Baloo Bunseedhur 
Singh y. Bahoo Nmdolall Singh, SBA., 1859, p. \m-, Khyalceram 
V. Bamdyal, S.D.A., N.W.P., 1855, p. 51 ; Sudasookh Zol v. SumMo- 
»iaJA,-S.D.A., N.W.P., 1855, p. 198. See also supra p. 166. 

‘ (f) Shah Mukhim Loll v. Baboo Srte Ktshen Singh, 12 Moore’s I. A. 
157 5 Bunjunh Singh v, JiBissi- Ameena Bhatoon, 6 "W. R, 6 5 
JDoobeth Singh v. Gouree DuM, S.D.A., 18o3, p. 280 ; Petition No. 339 
0 / .1851, S.D.A., 1852, p. Anundgopal Sohay y. Gopal Dass, 
S.D.A., 1862, vol. 1, p. 67 ; Baboo Bui Buhadur Sahai v. Baboo 
Bhngaan Butt Tewaree, S.D.A, N.W.P., 1850, p. 266. 
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mortgage-money in a lump sum* It was further provided 
that the mortgagor should not be entitled to claim mesne 
profits nor the mortgagee to claim interest* A purchaser 
of the equity of redemption, alleging that since his purchase 
the mortgagee had not paid any revenue and therefore he, 
the purchaser, had been compelled to pay it, and that con- 
sequently the mortgage-money had been paid out of tlie 
profits of the mortgaged property and a surplus was due, 
sued the original mortgagor and the mortgagee for pos- 
session by redemption of the mortgaged property, and for 
surplus profits, or for possession of the mortgaged property 
on payment of any sum which might be found due* It 
was held by the Allahabad High Court, following the deci- 
sions last referred to, that the plaintiff was entitled to sue 
for possession of the land by redemption of the mortgage. 
It was also held that as it was clear that the mortgagee 
had full notice of the acquisition of the mortgagor’s rights 
by the plaintiff, and it was not denied that the plaintiff had 
to pay to Government the annual revenue of the mortgaged 
land, the plaintiff was entitled in equity, while suing for re- 
demption, to take into account the amount of the revenue, 
which, by reason of the mortgagee's default, he had to pay to 
Government for the mortgaged land and to calculate it against 
the principal sum due on the mortgage ; and further that, 
as the mortgagee had had notice of the plaintiff’s purchase, 
any payments, which he might have made to the original 
mortgagor on account of revenue after the purchase, were 
improperly made, and could not be taken into account 
against the plaintiff [g ] . 

But in the case of a zur-i-pesbgee lease or other mortgage 
made after the passing of Act XXVIII of 1855, all depends 
upon the terms of the contract. And if it is clearly the 
intention that the mortgagee shall under all circumstances 


{(j) Jaijit Rai v. Gohind Tkmrij L L. R. 6 All, 303. 
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Lave possession up to a fixed date, the mortgagor cannot 
redeem prior to tliat date (/i). 

The mortgagor must be careful not to oust the mortgagee 
within the period during which he is entitled to remain in 
possession, unless he is prepared to shpw, beyond doubt, that 
the debt lias been fully paid off. If be does oust the mort- 
gagee too soon, he renders himself personally liable to an 
action for the balance then due, tbe mortgagee being no 
longer restricted to his claim for possession (z). 

A mortgagee was in possession, tbe contract being that 
out of the usufruct he should keep a certain sum by way 
of interest, and that, if the usufruct was insufficient, the 
mortgagor would make up the deficiency in tbe interest* 
The mortgagor tendered the principal, and took possession, 
forcibly ejecting tbe mortgagee. The latter thereupon 
brought a regular suit to recover possession. It was held 
that the principal having been tendered to the mortgagee, 
the oma lay upon him to produce his accounts and prove 
that something still remained due to him for interest (j?), 

‘ A mortgagee to whom the usufruct was given in lieu of 
interest, was in possession. A purchaser of the mortgagor's 
light of redemption sued to redeem, offering to bring the 
principal into Court, which the Court wrongly refused to 
rullow him to do. It was held that it was not necessary to 
prove that the mortgage debt bad been tendered to tbe 

(h) See Chmidra Kumar Banenjee v, Iswar Chandra Neiogh 
6 B, L, B. 562^ and the cases there referred to. See also Sreemunt 
Butt V. Krishna Nath Roy ^ 25 W. B. 10 ; J?, Dorajp;paY, Kundukuri 
Malliharjunudiif 3 Mad. H. C. 363; Mashoolc Ameen Suzzada v. 
]iiarem Reddy ^ 8 Mad. H. 0* Zl\ Byud Tuffuzool Kossein v. Sheikh 
Kamaul Ally^ S.D.A., 1860, vbl. 2,- p. 208 ; Sri Raja Betrueherla Rama^ 
bliadra Raja Bahadur v. Sri Raja Yairicherla Surianarayaliarafu 
Bahadur, I. L. B. 2 Mad, 314; and supra^ pp. 336-337, 

(0 Anandmaye Dassea v.- Ranee Jadoomonee, S.D.A., 1853, p. 59. . 

- SremuttyPran Kishoree v. Chundee Chum Biswas^ Id 
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mortgagee out of Courts aud tbafe tlie question %Ylietlier 
the purchaser had or had not tendered the money to the 

mortgagee before he. sued, was one which only aifected 

the right of the purchaser to recover his costs* If the 

purchaser proved that he had offered the money to the 

mortgagee out of Court, ho would be entitled to recover 
the property and to get his costs of suit, as well as the 
proceeds recovered by the mortgagee in excess of the 
interest at twelve per cent, and the costs of collection ; and 
if the purchaser failed to prove the previous tender, he 
would still be entitled to recover possession, on depositing 
the money within a certain time to be named in the decree, 
— but that in the latter case he would not get any costs 
of suit (^). 

The purchaser of a mortgagor’s interest, with full notice 
of the mortgage, ousted the mortgagee in possession, deny- 
ing that there ever was a mortgage. It Tvas held that 
being a wrong-doer in ousting the mortgagee, he could not 
insist on the mortgagee rendering his accounts under sec, 
2 of Ben. Reg. XV of 1793 ; that he would be personally 
liable in a suit for damages for ousting the mortgagee, but 
that he was not personally liable for the mortgage debt 
merely as representing the mortgagor in the lands pledged (Z). 

In one case the mortgage, which had been entered into in 
1854, provided that the mortgagee should take all the profits 
in lieu of interest, and that the mortgage should be redeem- 
able on payment by the mortgagor of the principal money. 
In 1880 the mortgagor sued, with reference to Ben. 
Reg. XV of 1793, for possession of the land, on the ground 
that the mortgage had been redeemed, as the principal money 
and interest at twelve per cent, had been received out of 
the pi’ofits, and claimed an account. The mortgagee set 

. (Jc) Dinonath Biitohyal v. Womachurn Moi/, 3 W. It. 128, 

(1) CkUterdharee Kooivar Ramdoolavee Kooxom^ S.D.A., 1859, 
p.llBl. 
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up as a defence that the provisiaus of that Regulation were 
not applicable, as after its repeal bj Act XXVIII of 1855 
the morto:a 2 :or had aaireed not to claim an account This 
am'eement he alleged was contained in the following words in 
the wajib-ihhavz or administration paper i’eeorded for 1871, 
namely: ^^The mortgage (that is the mortgage of 1854* 
referred to) is for three years, with this declaration as to 
mortgage that the entire profits of the mortgaged property 
have been assigned in lieu of interest on the mortgage- 
money, so that up to the term of mortgage, I, the mort- 
gagor, shall have no claim to profits nor the mortgagee to 
interest/^ It was held however by the Court (Stuart^ C. J., 
and Tyrrell^ J.) that on a correct construction of the whole 
document the wajib-uUars did not contain a new contract 
or ratification of the old contract of 1854, but merely a 
recital of the mortgage as still existing and operative. 
The provisions of the law in force when the mortgage Tras 
made, ms;., Ben. Reg. XV of 1733, must therefore be looked 
to, and as the validity of the contract under that law, 
under which the mortgagee might only retain his pledge 
until he had received out of it his debt with interest at 
twelve per cent,, could not be ascertained without an 
account being taken, the plaintiff w^as entitled to an 
account (m). 

It was suggested on behalf of the mortgagor in tlie 
same case that under 13 Geo. Ill, cap, 63, sec. 30, the mort- 
gage in question was absolutely null and void and could not 
therefore be the foundation of any suit, but it was held by 
Stuart^ C.J., that, though this would no doubt have been 
so if the parties to the contract had been British sub- 
jects of the English Grown, the parties to the present 
contract, being natives of India, were at the time when 

(m) Mahtah Kuar v, Tlie^ Collector of Shahjahanyurj I, L. B. 5 
AIL 419. 
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that Statute was passed ia 1773, only such subjects in an 
indirect and modified sense, and therefore that the Statute 
did not apply (n). 

It has been held by the Madras High Court that 
though sec* 8 of Mad, Reg, XXXIV of 1802, correspond- 
ing with see. 10 of Ben, Reg, XV of 1793, still applies to 
usufructuary mortgages executed before the passing of 
Act XXVIII of 1855, it does not apply in the case of an 
lladavmoara mortgage (o) in South Canara which, securing 
to the mortgagee the use and occupation of the land for 
a long term, amounts to a lease of the property for the 
term agreed upon (p). But regard must be had in every 
case to the language of the instrument. So where an 
instrument of mortgage provided that the mortgaged land 
should be made over to the mortgagee for cultivation, that 
a grain rent, estimated at a certain quantity, should be 
retained yearly in lieu of interest by the mortgagee, and 
that on the expiry of any year the mortgage might be 
redeemed and possession recovered on payment of the 
principal, the Court distinguished the instrument from that 
which was the subject of the case last referred to and held 
that the instrument fell within the purview of the Regula- 
tion (g). 

When, the mortgage contract has “been entered into suise- 
qiient to the passing of Act XXVIII of 1855. 

The repeal of the usury laws created a great change in the 
position of usufructuary mortgages j and agreements made 
since it took place can be strictly enforced even although 
such as to give interest to the mortgagee at a higher 
rate than twelve per cent, per annum. For a mortgage 

(?^) MaUah Kuar v. The Collector of Shcdijaha7ipm\ I. L. K. 6 
AIL 419 (per Stuart^ C. J., cf. p. 426.) 

(o) As to the nature of this mortgage see supra f p. 23. 

(^) JPerlathail Suhba Ran v. Mankude J^arayana^ I, L. 11. 4 Mad. 
113. ^ 

{(f) Tippayya v. Venkata^ I. L. R. 6 Mad, 74, 
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or otlier contract for the loan of money, whereby it 
is agreed that the use or usufruct of any property shall be 
allowed in lieu of interest, is binding upon the parties (r). 

. Whenever a deposit may be made of the principal 
Bum and interest due upon any mortgage or conditional sale of 
land, the amount of interest to he deposited shall be at the 
rate stipulated in the contract, or if no rate has been stipulated, 
and interest be payable under the terms of the contract, at 
the rate of twelve per cent, per annum; provided, that in 
the latter case the amount deposited shall be subject to the 
decision of the Court as to the rate at which interest shall 
be calculated (5). And in any case in which an adjustment 
of accounts may become necessary between the lender and 
borrower of money upon any mortgage or conditional sale 
of landed property, or other contract whatsoever, entered 
into after the passing of the Act, interest is to he caU 
mlated at the rate stipulated therein {t). If no rate of interest 
shall have been stipulated, and interest be payable under the 
terms of the contract, it shall be calculated at such rate as 
the Court shall deem reasonable [u), 

(yi Act XXVIII of 1855, sec. 4, ' * 

(ij) /Sic?, sec. 5, 

(t) JM, sec, 6, 

{u) So far as they affect contracts entered into since the passing of 
Act XXYIII of. 1855, the following sections are repealed. Ben, 
•Beg. XV of 1793, secs. 4, 6,7, 8, 9, 10, 11; Ben. Beg. XXXIV 
of 1803, secs. 3,5, 6,7, 8, 9, 10; Ben. Beg. Till of 1805, sec. 23, 
cl. 1, so far as it extends the application of the above mentioned 
sections of Ben. Beg. XXXIY of 1803 ; Ben, Reg. XIY of 1805, sec. 
9, els. 3, 4, 5,6, and so much of sec. 11 as hears on the subject of 
usury; and Ben, Reg. XYII of 1806, sec, 2, so far as it bears on 
the subject, and secs. 4 and 6. Mad, Beg, XXXIY of 1802, secs. 
2, 4, 5 and 6, and sec. 8, so far as it bears on the subject ; Mad. Reg. 
lY of 1816 ; sec. 22 ; Mad, Reg. Y of 1816, sec. 14, Mad. Beg. 
YI of 1816, sec. 15 ; Mad. Reg. YII of 1816, sec. 13 ; and Mad. Reg. 
n of 1826, sec. 7, so much as it bear^ on the subject : and Bom. Reg. 
Y,ofl827,S6cs. 10, llarLai2. 
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The effect of the change is eimplj to bind parties strictly 
by the terms of the contract they have made. When the 
agreement is that the usufruct is to be taken in lieu of 
interest^ the mortgagee 'will not be liable to account^ however 
large his receipts may be | he will be entitled to continue in 
possession until the principal is paid to him (v). If there 
is no mention of interest at alb it will be for the Court to 
say whether any is to be allowed, and at what rate. 
If any rate is mentioned, it will be calculated at that 
rate whatever it may be. In the two latter cases the mort- 
gagee wdll be liable to account, but he will have to account 
only on the strict terms of his agreement. 

II. As to the redemption of simple mortgages. 

The Eegulations lay down no particular rule as to the 
redemption of simple mortgages. In such cases, the mort- 
gagor has merely to tender the whole balance due to the 
mortgagee for principal and interest, and may then require 
the mortgage deed to be delivered up. He must tdce care to 
provide himself with the means of proving his having made 
the tender : and if the tender is sufBcient but is not accepted, 
he may bring a suit to have the mortgage deed cancelled, he 
offering to pay whatever is really due. A deed of mortgage 
is in fact of no effect after a tender has been made, and all 
its conditions and stipulations cease from that date : and 
therefore, when a proper tender has been made and rejected, 
the mortgagee ought not to be allowed any interest after the 
date on which it was made, and the costs of the redemption 
suit consequent on such rejection should be thrown on 
him (to). 

Simple mortgages where the mortgagee has been in posses- 
sion, are redeemable in like manner as are pure usufructuary 
mortgages ; and the mortgagor is not entitled to the summary 

{v) Munnoo Lai v. Baloo Beet Bhoobun 8ingh, 6 W. E. 283, 

(w) MuBsumat Asima Beebee v. BJieihh Ahmudee, S. D. A., 1^. W. 
2854, p.' l ; and compare the Transfer of Property Act, 1882, sec. 84. 
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procedure provided by sec. 2, Ben. Reg. I, 1798, 'wliich 
refers to mortgages by conditional sale only (oj). As in 
pure usufructuary mortgagesj the liabilities aud position of 
the parties will depend very much on the question whether 
the contract was entered into before, or after the passing of 
Act XXVIII of 1855. 

But a simple mortgage, whether usufructuary or not, 
can only be redeemed previous to the mortgagee's bring- 
ing a suit for his money and having the property sold under 
a decree in satisfaction of his claim. On the land being so 
sold, the mortgage is of course at an end, and there can no 
longer be any redemption ( 3 /). 

III. As to the redemption of mortgages by conditional 
eaUj hye-bilrwnfa^ or huUkuiala^ 

The Bengal Regulations contain special provisions 
for the redemption of these mortgages. Under them 
when the mortgagee has not had possession of the 
land, the mortgagor may redeem by tendering to 
the mortgagee, or depositing in Court, the principal sum 
lent with the stipulated interest thereon, (not exceeding the 
rate of twelve per cent, per annum, if the contract was 
entered into before Act XXVIll of 1855 came into force) 
or, if interest be payable, and no rate has been stipulated 
for, with interest at the rate of twelve per cent. ; or by 
tendering depositing any less sum which is the total 
amount due for principal and interest. But if such smaller 
sum only is deposited^ the mortgage will not be considered 
as redeemed, until it is admitted or established that the 
deposit covers the full amount due to the mortgagee (s). 
By Ben. Reg. I of 1798 the mortgagor has the means 

(x) Shah Golam Aumff v. Mussumut JEmamun^ S. D. A., 1860, 
vol. 1, p. 388. See also Shamnarain v. Soohram^ S. D. A., 1860, voL I, 
p. 390* 

(y) Compare the Transfer of Property Act, 1882, p, 60 proviso, 

{z) Ben. Peg, I, 1798, sec. 2 ; Ben. Reg. XXXIV, 1803, sec. 
12 ; Act XXVm of 1855, sec. 6* 
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of avoiding any dispute as to tender, and of keeping alive 
the right of redemption, by a payment into Court (a). 

The deposit must be made in the Civil Court of the 
district in which the land is situated : and the Judge re- 
ceiving the same will furnish the party who pajm it in 
with a written receipt for the amount, specifying the date 
on which, and the purpose for which, the deposit is made. 
The Judge will, at the same time, cause a written notice of 
the deposit having been made, to be served ou the mort- 
gagee, and will pay to him. the amount deposited, on his 
surrendering the bill of sale or mortgage deed, or showing 
sufficient cause why it cannot be surrendered (6). 

The Judge’s notice generally calls on the mortgagee to 
take the money out of Court, and to deliver up the mort- 
gage deed and such other title deeds as he may have in 
his possession, within a certain time, — the period named 
being any reasonable period, according to the distance of 
the mortgagee’s residence from the station from which the 
notice is issued (c). 

In all cases of mortgage by conditional sale, the mort^ 
gagor may redeem at any time either before or after the 
day of payment named in the contract, until the end of 
one year from the issue and service of notice of foreclosure 
by the mortgagee. The right of the mortgagor to redeem 
prior to the day fixed for payment, rests on express enact- 
ment (d). 

But this right does not entitle the nfortgagor, when the 
mortgage debt is hy the mortgage contract payable with 

(a) Tliumhasawmy Mudelly v. Mahomed Hossain BoioiTien^ L-E. 
2 I. A. 241 (c/. p. 248) ; and compare the Transfer of Property Act, 
1882, ss. 83 and 84. 

(5) Ben. Eeg. 1, 1798, sec. 2 ; Ben. Eeg. XXXIY, 1803, sec. 12. 

(c) Cons. No. 974, 7th August 1835. 

{d) Forhes v. AmeeroonisBa Begum<i 10 Moore’s I. A. 340 ; 8.0* 
5 W. E. (P.O.) 47 j Ben. Beg. I of 1798, sec. 2. 
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interest on a date specified, to tender before that date the 
principal sum with interest up to that time, and to Lave a 
redemption of tbe property. The mortgagor cannot have a 
partial redemption of the property under Ben, Eeg. I 
of 1798, which was not intended (sec. 5) to alter the terms 
of a contract settled between the parties except as regards 
illegal interest. Should the mortgagee consent to allow the 
principal sum or part of it to be paid oflf before the time 
fixed, he would be entitled when agreeing to this to make 
the payment of interest a condition of such redemp- 
tion (e). 

In mortgages, however, entered into previous to the 
promulgation of Ben. Reg. XVII of 1806, there can 
be , no redemption after the date on which it was originally 
stipulated that the sale should become absolute if the debt 
was not paid ( /), 

A suit was brought in Zillah Sarun in 1863 for the 
redemption of property mortgaged by way of conditional 
sale in 1801. The date on which the mortgage debt was 
to be paid off was the 28th September 1806. It was 
held {g) tliat Ben. Reg. XVII of 1806 took effect, not 
from the date on which it was passed by the Grovernor- 
General in Ooimcil (11th September 1806), but from the date 
of its promulgation, — and that the onus of showing that the 
Regulation was promulgated in Sarim prior to the 28th 

(e) Burno Moyee D^ee v. Benode MoTiinee Chowdhram^ 20 W. E. 
387. 

(/) Forhes y. Ameeroonissa JBegum^ 10 Moore's I. A. 340 ; S.O. 
6 W. R. (P-.C.) 47 ■; TJmmhasawmy Mudelly v. Mahomed Hossain 
Fotothen, L. R. 2 L A. 241 {<^. p,248) y FattahMramiei^ y, Yencataroio 
Naicken, 13 Moore’s L A. 560 (cf. p. 572) ; S.O. 7 B. L. R. 136. And 
see post chap. IX, See also supra pp. 17 — 20 for the law in .Maclraw 
and Bombay. 

ig) Surrepfoomima v. Sheih Emyei Eossein,^ W, R, 88 (F.B.), 
oyerrnling Shaikh Buhimh Eossein v, Bibee Fmeloonimtf W. li, 
1864, p. 189, 
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of September 1800, lay on the plaintiff wbo sued to re- 
deem : and the suit was dismissed because be failed to give 
sucli evidence, 

Tbe steps to be taken in redeeming a mortgage by con-* 
ditional sale when tbe mortgagee has had possession, ai^e 
tbe same as in cases in which be has not bad possession 
But when tbe mortgagee is in possession, tbe mortgagor 
need never deposit more than the principal sum borrowed 
by him, leaving tbe interest to be settled on an adjust- 
ment of the lender’s receipts and disbursements during 
the period be lias been in possession. And if tbe mortgagor 
deposits a sum less than that required by law, that is to 
say, less than tbe principal, alleging that tbe sum so 
deposited is tbe total amount due to tbe lender for principal 
and interest, after deductiug the proceeds of tbe lands 
in bis possession, or otherwise, such deposit shall be 
received, and tbe usual notice given to tbe mortgagee ; 
and if on investigation, it appears that tbe amount so 
deposited is the total amount due, the right of redemption 
will have been preserved to the mortgagor, and be will 
be entitled to recover bis lands. 

# The mortgagor is entitled to receive possession sum- 
marily on depositing tbe principal sum borrowed, leaving 
tbe interest to be settled on an adjustment of tbe mort- 
gagee’s receipts and disbui'sements during tbe period be 
has been in possession {i). This adjustment must be 
carried out by a regular suit, one of tbe results of 
which may be tbe mortgagor’s recovering his deposit or 
a part of it, if it ‘exceeded what was really due. If 
tbe mortgagor is unwilling to deposit tbe whole principal 
sum, alleging that tbe whole, or part of it, has been 

(Ji) Ben. Eeg, 1 of 1798, ss. 3 and 3, ; Ben. Eeg. XYII of 1806, 
sec. 7. And see SaJcriman DlcJiut v, Dliaram Nath Tmarh 8 B.L.R. 
(a. c.j.)141. 
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paid^ he caa ohtaiu possession of his lauds only by re- 
gular suit. 

It has been said that in all instances in which the 
lender on a bye-hil-wufa, knt-knbala, or mortgage by con- 
ditional sale has been in possession, he must account to 
the mortgagor for the proceeds of the estate while in his 
possession, in the same manner as in eases of a pure usu- 
fructuary mortgage (j). But the Privy Council in the 
case of Forbes v. Ameeroonissa Begum {h) decided that this is 
not so, and show distinctly in what cases alone an account 
is necessary. Their Lordships say,-« The order of remand 
can be supported only on the principle that in all cases it 
is imperative upon a mortgagee who has been in possession 

to produce his accounts. Por this position their Lordships 
can find no grounds in the Regulations. The words of the 
3rd section of Reg. 1, 1798, from which (if at all) an in- 
flexible obligation to produce the accounts must be inferred, 
are ‘ In all instances wherein the lender on a bye-bil-wufa 
may have been put in possession of the land, and an adjust- 
ment of accounts may consequently become necessary between 
him and the borrower, the lender is to account,’ &c. Two 
conditions are expressed: the possession of the mortgagee 
and the necessity of an account. And a comparison of 
this with the preceding sections and with Regulation XVII, 
1806, ' shows that that necessity arises, and need only arise, 
Firstly, when the mortgagor has deposited the principal, 
leaving the question of interest to be settled on an adjustment 
of the account: Secondig, when he has deposited all that he 
admits or alleges to be due ; and Thirdly, when he ^ pleads, 
and undertakes to prove, that the whole of the principal and 
interest has been liquidate d by the usufruct of the property.” 

(j) Jadoohungsee Sahoy r.Moheeput Singh, S.Ti. A.., ms, ^.432-, 

Chowbey Enrbuns Bae v. Ohowdree Petum Singh, S.D.A. N.W.P., 
1854, p. .371. See also supra y. 377 et seg. 

{Jc) 10 Moore’s I.A 340 ; S.C. 5 W.it. (P.C.) 47, 


0^ REDEMPTION* 


m 


fhe latter clause of sec. 3 of Ben. Reg. 1798, is as 
follows But such part of the Regulation as directs that 
the mortgages therein referred to, are to be considered as 
cancelled and redeemed whenever the principal sum with the 
simple interest due upon it, shall have been realized from tlie 
usufruct of the mortgaged property, or otherwise liquidated 
by the mortgagor, being inapplicable to conditional sales 
where the mortgagee has enjoyed the usufruct, it is hereby 
declared not to J^pply thereto.^*^ The object of this 
declaration apparently was to show that in the case of an 
usufructuary mortgage by conditional sale, foreclosure may 
take place, whereas it cannot occur in the case of a pure 
usufructuary mortgage ; and that it is only w’hen the princi- 
pal with simple interest has been realised from the usufruct 
or otherwise, prior to the esapiry of one year from the 
date of the mortgagee's issuing and serving notice of fore'* 
closure^ that such a mortgage will be considered virtually and 
in effect cancelled and redeemed. It was, in fact, intended to 
limit the application of the word whenever.'^ And its 
application is necessarily so limited : for in all cases, if fore- 
closure has once finally taken place, the mortgagor’s interest 
in the land is at an end, and he has no further claim on it. 

If it were not that Ben. Reg. I of 1798, sec. 2 enables the 
mortgagor to redeem as early as be pleases, the object of 
the declaration might be taken to be to recognise the right 
of the mortgagee to resist being redeemed prior to the daj^ 
of payment named in the mortgage deed. Under the 
English law the mortgagee has that right (/). 

There has, however, been a good deal of discussion and 
misunderstanding as to this clause (m). 

{1) 2 Eisber’s Law of Mortgage, 3rd Ed., p. 729* And see su^ra 
p. 336 et seq, for the general law in India 

(w) Ske^Jch Buks/ioo v. Bheelmree EMn^ S.D.A,, 1851, p. 632 ; 
Mimt Hurdoorga Qhomdn^aine v* KaUemth Blwomeelc^ 6.D.A., 
1852, p. 83L 
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One who sues to redeem, whether before or after the 
time limited in the deed of mort^nge, on the ground that 
the mortgagee has realised his debt from the usufruct of 
the property, need not make any deposit in Court if he 
denies that any balance is due (?z). 

. A mortgagor sued for redemption before the time stipu- 
lated, alleging that the debt had been paid off from the 
usufruct, but making no deposit. The Court said The 
enactment which most clearly lays down the principles 
upon which a conditional seller should proceed, if he de- 
sires to redeem his estate, is Reg. I of 1798. Section 2 (o) 
commences by declaring that the borrower is * at liberty 
to pay the amount due, on or before the date stipulated.’ 
This sentence provides both for the time at which he may 
pay, and also for the amount to be paid, that is to say, 
the ^ amount due,’ But to avoid doubts, the law goes on 
to declare how this ^ amount due’ is to be ascertained. It 
is. at first supposed by the Jaw to be the principal sum, 
with or without interest according to circumstances. 
Such a deposit will secure redemption : but it by no means 
follows that the deposit of even a less sum will not Iiavo 
the same effect, for the law goes on to say : — * Provided, 
however, that if the borrower deposit a less sum, alleging 
that the sum so deposited is the total amount due to the 
lender for principal and interest after deducting the pro- 
ceeds of the land in his possession, such deposit shall be 
received ; and if the amount so deposited be the total 
amount due, the right of redemption shall be considered to 
have been preserved.’ Now, if the borrower has not the 
power of demanding an adjustment of accounts in a regular 
suit for redemption, the Court do not see how the pro- 
visions of this law are to he enforced. The amount due 


(n) And compare the Transfer of Property Act, 1882, sec. 62, cl (a). 
( 0 ) Ben. Keg. XXXI Y of 1803, sec. 12. 
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can be ascertained, only after deducting the proceeds of the 
land. Tliere is no limit to the smallness, — it might be 
one rupee, it might be nothing. Section 8 confirins the 
foregoing section, and more particularly declares that the 
account is to be made up ^ on the principles prescribed with 
regard to mortgages, as far as the same may be applicable 
to the nature of the ease.^ But there is one rule in regard 

■■ ■■O.' . 

to mortgages, which is not applicable to conditional sales^ 
and the remaining part of section 3 makes the exception 
accordingly. Were it not for this special exception, no 
sale could ever become absolute, the words of the mortgage 
law being that ^ mortgages are cancelled and redeemed 
whenemr the principal with interest shall have been realis- 
ed from the usufruct/ For, although a bye-bil-wufa may 
not have been redeemed by the usufruct or otherwise during 
the stipulated period, it may have been redeemed by 
the proceeds of the land during the years which followed 
the stipulated period ; and if such proceeds could be taken 
into account, it is clear that no sale could ever become 
absolute. The Court see nothing in Reg. XYIIofl806, 
or in any subsequent Regulation, to affect the above con*^ 
struction of the law. The provisions of Reg. XVII of 1806 
are in addition fo^ not in supercession of ■ former laws, and 
the object of this enactment was to give the mortgagor 
additional facility of redemption, by enabling him to 
recover possession whenever he chose to pay down the 
principal, with or without interest according to circum- 
stances, leaving the account to be adjusted subsequently in 
a regular suit under the provisions of the law (Reg. I of 
1798) already referred to’^ (jj). 

Q?) Bam Bass v. JByropershad^ S.D.A. N.W.P., 1850, p, 456. 
But see Petition No, 485 of 1845, S.D.A., 1847, p. 48 ; Zeinut Begum 
V. BJieehun Lai, S.D A., 1849, p. 392 ; Jadoohurtgsee Sahoy v. MoUe'^ 
put Singhy S.D. A., 1855, p. 432; KTiyrat Alee y. Gowliwrun- 
S*D.A., 1857, p. 503. , . 


There was a morfegflge ii the English form, but in the 
Mature of a conditional sale. By the deed it was agreed 
that the principal should be repayable on the 4th of Sep- 
tember 1868, — and a power of sale was given to the mort- 
gagee in the event of the mortgagor making default in the 
regular payment of interest. Default having been made, th^ 
mortgagee attempted to foreclose in 1866. But the Court 
held that the mortgagor had (notwithstanding his default in 
the payment of interest) the right to redeem until the 4th of 
September 1868, and further until the expiry of the year of 
grace based on foreclosure proceedings instituted subsequent 
to that date by the mortgagee. ‘‘ The year of grace, commenc- 
ing as it does with the notification which follows on the 
Mortgagee's application for foreclosure, is intended by the 
fcgislature to be additional to the period which is stipulated 
for redemption in the mortgage contract : and therefore it 
follows that the application itself cannot be made before the 
expiration oi that ^ stipulated period.’ Now the ^ stipulated 
period ’ of redemption referred to in this Regulation (XVII 
of 1806, sec. 7) appears to us to be the whole period prescribed 
by the mortgage contract for the performance of the con- 
ditions upon the fulfilment of which the mortgagor is to he 
entitled to a reconveyance. We do not think it, in any case, 
means less than this or depends upon whether the mortgagor 
duly performs all those conditions or not ” {q), 

» A mortgagor seeking an account from his mortgagee, 
and to redeem, must aver in his plaint, that the principal 
Slim with interest has been tendered or been realised from 
the usufruct or otherwise (f). If he states an agreement 
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to pay and receive interest at less tliau twelve per cent., 
and it appears from Ids own account that toe debt cannot 
have been paid off prior to the institution of the suit 
if a higlrer rate were allowed, he must establish the 
agreement for the reduced intefestj or his suit will be 
dismissed (s). 

It has been held tliat if it appears from the mortgagor^e 
own evidence, that he is not in a position to redeem in 
consequence of a balance being still due to the mortgagee^ 
the suit is to be dismissed at once (t) ; and that when, on 
investigating the accounts, the receipts from the usufruct 
or these receipts together with sums deposited or paid to 
the mortgagee, are found not to cover the amount due, the 
suit must be dismissed, however small the deficiency may 
be (w), and that the Court cannot give a conditional decree 
that, on payment of the balance due, the mortgage is to be 
held redeemed (t?). 

More recently, however, the practice (in the Oalcutta 
Court at any rate) has been not to dismiss the suit wholly 
because a balance is found to be still due to the mortgagee, 

(s) Moun^um Alee v. Musst Wajidah^ S.D.A., 1852, p. 748. 
See also Shah Mukhin Lall v. Bahoo Sree Kishen Singh, 12 Moore’s 
LA. 157 (r/. p. 201) *, S.C. 2 B.L.K. (P-G.) 44 (r/. p. 59). 

(0 Ehyratee Bam v. Musiumat Seetoo, S.D.A. N.W.P., 1851' 

p. 221. 

(u) Zeinut Begum v. Blieekum ^.D.A., 1849, p. 392 ; Petition 
jVo. 577 of 1852, S.B.A., 1852, p. 1120 Sheo Buhsh v. Ah7nud Khan, 
B.D.A. N.W.P., 1849, p. 37; Matliurmi v. Dhunn Singh, S.D.A* 
N.W.P., 1850, p. 104 ; Muhummud Khanv, Mussimat Reengm, 
S.D.A. N.W.P., 1855, p. 543. 

(^0 Nawah Azimut Ali Khan y, JowaUr Sing, IZ Hoover b LA., 
404 (^/. P- 412) ; Miihummud Khan V. Mussamut Heengun, S.D.A. 
H.W.P.j 1855, p. 543 ; Oo77irao Khan v. Sash7mn, S.D.A. N.W.P,, 
1860, p. 84; Shah Kinidun Lull v. Susta Aboer, 8 W.R., 369 ; 
Mussamit Moiee Soonderee v. Maharanee hxdvajit Kowai^ee, Marsh. 
112 . 
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to ascertain wliat the exact balance is and to declare 
^bat the mortgage shall be redeemed upon payment within 
a reasonable, time fixed by the Court {w)n 
: And the practice would appear to be the same in the 
Allahabad Court. For it has been held by that Court in a 
case in which the defendant objected to the decree on the. 
ground that it was a conditional one, whilst the plaintiff 
objected to it on the ground that it fixed a period, 
for payment, that a conditional, decree fixing a period for 
payment of money found to be due on mortgage bonds 
entitling tbe mortgagor to redemption, though not claim- 
^ible as of right by the mortgagor, who ordinarily should be 
ready at once with his money, is a proper and judicious 
order to be passed by an Appellate Court, where the Court 
of first instance has determined the amount pay able under tbe 
mortgage, but has failed to fix any time in its decree for pay- 
ment of such amount (i??). And in another case where the 
plaintiffs sued to recover possession of certain lands, alleg- 
ing that the defendants had obtained possession of. them 
from the plaintiffs as usufructuary mortgagees and that 
the mortgage debt had been satisfied from the usufruct 
of the land and the lower Court, although it found that the 
mortgage debt had not been satisfied as alleged, gave the 
plaintiffs a decree for possession conditional on the pay- 
ment of the balance of the mortgage debt, it was held by 
the same Court that, inasmuch as tbe defendants never 
rendered any accounts, and inasmuch as no agreement had 

(w) Baboo Kullyan Dass v. Bahoo SJieo Nundun Burshad Singh^ 
18 W.B. 65 ; Shah Lufafut Hossein v, Chowdhry Mahomed Moonem^ 
22 W,U* 269 ; Bajah Saheh Perladh Singh Bakadoor v, Broughton^ 
24 W.R. 276. See also Molcund Ball Soohul v. Goluch CJiunder 
Butt, 9 W-E. 572 ; Boistuh Doss Koondoo v. Euro Narain Haidar,' 
17W.U..408. Andseea?ife pp. 382, 383, and compare the Transfer 
of property Act, 1.882, ss. 92 and 93, . 

(ic) Eaja Barda Kant Eai v. Bhagwan Das, LL.R. 1 All 344. 
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been m^de between tlie parties as to tbe amount at wlucli 
the profits of the lands should be estimated, it was impos- 
sible for the plaintiffs to have ascertained before suit what 
sum, if any, was due by them, and seeing that whether 
the decree was altered or not, the plaintiffs might imme- 
diately pay the balance of the mortgage debt and demand 
possession, it was unnecessary to interfere with thb 
decree (^), 

A mortgagor who has got a decree to redeem and to be 
put in possession, may bring a subsequent suit for mesne 
profits for the time during which the mortgagee remained 
in possession after the institution of the suit (e). 

If the mortgagee in a non- usufructuary mortgage by 
conditional sale, chooses to enter into possession and to re- 
main in possession wrongfully, he must account fully for 
the mesne profits (a), 

A mortgagee after having done all that Ben. Eeg, XVII 
of 1806, sec. 8 requires to be done iu order to foreclose the 
mortgage and make the conditional sale absolute (ie., after 
service of notice of foreclosure, and expiry of the year of 
grace, &c.,) must bring a regular suit to recover possession 
if he is out of possession, or to obtain a declaration of 
his absolute title if he is in possession. In that .suit the 
mortgagor may contest, on any sufficient grounds, the 
validity of the conditional sale, or the regularity of the pro- 
ceedings taken under the Regulation in order to make it 
absolute. He may also allege and prove, if he can, that 


(y) SaJiih Zadah v. ParmesJiar Das^ LL.R. 1 AIL 524 
(as) Baloo Qouv Kishen Singh v. Sahay Fulceer Chtmdj 7 W. B« 
B64 

ia) Niliccmt Sein v, Shaihh Jaenooddeen^ 7 W.R. 30 ; and see the 
remarks on this case by Mahmood^ J., mJaijit Eai v. Gohind Tiwari, 
LL.R. 6 All, 303 (cf. p. 309). 
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notliing is due^ or that tho deposit (if any) which he has 
made is sufficient to cover what is due. But the issue, in 
so far as the right of redemption is coneerned, will he 
whether anything, at the end of the year of grace, remained 
due to the mortgagee, and if so whether the necessary 
deposit had been then made. If that is found against the 
mortgagor, the right of redemption is gone. But so long 
as the mortgagee remains quiet after the expiry of the 
year of grace and does not sue to have his title declared 
absolute, the mortgagor's right of redemptiou remains 
unimpaired — save that he must prove that the mortgage 
debt was in fact paid off, or the necessary deposit made, 
before the expiry of the year of grace (6). And as a 
general rule a mortgagor can raise, in a suit instituted 
by himself after the expiry of the year of grace, any 
question which he could use by way of defence in a 
suit brought by the mortgagee for possession. As in a 
suit instituted by a mortgagee for possession or to declare 
his title as absolute proprietor on foreclosure, the mortgagor 
might plead satisfaction of the mortgage debt prior to the 
expiry of the year of grace, so the mortgagor is entitled to 
raise the same question in a suit brought by himself for 
redemption (c). 

On the expiry of the year of grace, the rights of the 
inortgagor are at an end, unless he can prove that the mort- 
gage debt was in fact liquidated before the year expired. 
And one suing to redeem must under the old law do so 
within twelve years from the date on which the year of 
grace came to an end : now however there apparently is 

(6) Forbes v. Ameeroonissa. Begum, 10 Moore's I.A. 340; S.C. 
5 W-E. (P.C.) 47 ; Fiirtal Nurain v, Sheo SuJiaee Singh, S.D.A., 1848, 
p, 711 ; Behee Bobs Butt v. MohmUl Soohul, S.D.A,, 1859, p. 127, 

■ (c) Meer Khyrat AleeY, G owhurrunnissa, S.D,A., 1857, p. 503, 
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i}o limitation save tihat of sixty yoars from the date of the 
mortgage {d)» « 

The preceding remarks apply only to places in which 
the Bengal Regulations are in force. In Madras and 
Bombay there is no siimmaiy prooedai^O for the redemption 
of mortgages by conditional sale and a mortgagor in these 
provinees, who is desirous of enforcing his right of redemp^ 
tion by judicial process, must bring a regular redemption 
suit. In such a suit if the plaintiff succeeds, the usual 
procedure is, it is believed, very similar to that followed by the 
Courts in England (/), and which has been adopted by 
the framers of the Transfer of Property Act, 1882 {g). The 
Court passes a decree, either declaring the amount due on the 
mortgage, or that an account be taken of such amount (/i), 
and directing that, on payment of this amount by the plaintiff 
to the defendant within a fixed time (usually six months), 
the defendant do deliver up to t^ plaintiff all documents in 
his possession or power relating to the mortgaged property, 

{d) Act XIV of 1859, sec. 1, cL 12 ; Act IX of 1871, Bciu 2, 
Art. 148 ; Act XV of 1877, Sch. II, Art. 148 ; Musst, Luteefan 
Zoohoomn^^Jy.K.^ 1854, p. 137 ; Nilamhur Mujoomdar v. Parbuttee^ 
churn. Mujoomdar^ S.D,A., 1859, p. 1494 ; Moonshee Kalipersad v, 
Sheopenhadt S.D.A , 186l,voL 1, p. 8 ; v. Ahdool AU^ 

8 W.B. 476, 

(e) As to the redemption of mortgages by conditional sales in these 
provinces see sujpra pp. 17 — 20, In the more recent Bombay case of 
Kamyalal v, Fyarahai, I.L.R. 7 Bom. 139, the view taken by the 
High Court in Bapuji ApajiY,SenamrajiMarvadi^l,'Li,'R, 2 Bom. 
231, has been re-affirmed, and a clause of conditional sale contained 
in a mortgage deed has been declared not to prevent the redemption 
of the mortgage. 

if) Eorthe form of decrees in England, see Seton on Pecrees, 
4th Ed., vol. II, part I, p. 1040. 

{g) See Act IV of 1882, secs. 92 and 93, 

Qi) It is believed that in the subordinate Courts it is more usual for 
the Court itself to ascertain the amount due before passing a decree. 
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and retransfer it to the plaintiff free from the mortgage 
and all incumbrances created by him (the defendant), or any 
person claiming under him, but that if the plaintiff fails to 
-pay the amount within the time so fixed, he shall be abso- 
lutely debarred of all right to redeem the property. * In 
those cases in which the mortgagor is in possession of the 
mortgaged property (?), the decree should direct that in the 
event of the amount found due by the plaintiff to the defen- 
dant being paid within the time limited, the defendant should 
deliver up possession of the mortgaged land to the 
plaintiff. 

' 111 a recent Bombay case, the facts were that the applicant, 
an agriculturist mortgagor, sued the defendant, the mort- 
gagee, for redemption on the terms provided by the Dekkhan 
Agriculturists’ Belief Act, 1879* The account was made 
up, and the mortgagee was directed to pay the sum found 
to be due within six months, or to be for ever foreclosed. 
He failed to pay within the time fixed ; and afterwards applied 
under sec. 15 (b) of the Act as amended by Act XXII of 
1882, to be allowed to pay the amount of the decree by 
instalments. It was held that the order could not be made. 
The Court, in giving its grounds for this decision, made 
the following observations on the ordinary practice in the 
Bombay Mofussilwith regard to redemption decrees, ac- 
cording to which the property, on failure of the plaintiff 
to pay the sum found to be due within the fixed time, 
vests in the mortgagee, The second order — which, accord- 
ing to the practice of the English Equity Courts, is applied 
for after the expiration of the time prescribed for redempiion 
—is made as of course on such application (j ). It appears 
to be contemplated by the Form Ho. 129 appended to the 

(i) As to this, see supm p, 21. 

Ij ) 2 Fisher’s Law of Mortgage, 3rd Ed., p, 1771* 
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Code of Civil Procedure, but it is not pi*escribed in the Act 
itself. In this Presidency it has not been used. The mort- 
gage called Man-^aAan (^:) stipulates for transfer of the 
ownership to the mortgagee on non-payment of the debt 
at a specified date. The Court interferes with the literal 
terms of this contract, but on condition of satisfaction being 
made within a defined time. Failing this, eflPeot is given 
to the contract by allowing the property to pass to the 
mortgagee and conditional vendee. No seqpnd order is 
generally necessary when a condition has been fulfilled, which 
has made a prior order operative. The ownership is con- 
stituted by an act of the Court, equally under a first order 
as under a second or a third, which would be made as of course. 
In the cases in which the mox'tgage deed has not so ex- 
pressly provided for a transfer of the ownership on failure 
of payment, the analogy of the mortgage has, 

in many instances, been followed. Sometimes a sale is 
ordered, sometimes a foreclosure. The latter is the common 
order when the mortgagor sues the mortgagee to redeem 
the property. It gives him time to make the requisite 
arrangement, and if he had desired a sale, he could have 
applied for it. When the order for a foreclosure is made, 
it operates of itself to transfer the ownership when the time 
has expired, and the ownership having passed to the mort- 
gagee cannot be taken back from him by a subsequent 
order not founded on any new transaction or change in 
the jural relation of the parties. Until the order operates 
to transfer the ownership, it is subject to revision on good 
cause sbown. After it has operated, the effect can be 
got rid of only on some special ground, such as fraud or 
inevitable accident which should be the subject of a special 
proceedings^ (Z). ■ 

{/<;) As to these mortgages, see supra l5j note (o). 

{1) Ladii Chimaji v. Bahaji KJiatidujiy I.b.K. 7 Bom. 532. 
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In a ease in tbe Bombay Coxirfc, it appeared that a Ma- 
homedan had given a bye-bil-wnfa to a Parsi, who was put 
in possession. In a suit to redeem, it was held that (under 
the Bombay Regulation IV of 1827, sec. 26) the law to be 
applied was that of the defendant in possession, viz., justice, 
eauity and good conscience : and that as part of the mort- 
glcred premises had been burnt through no fault of tbe 
mo'-tc^a^^ee and had been rebuilt by him, there could be no 
redemption, save on paying to tbe mortgagee the amount 
so expended by him properl y (m). 

(«) Mamharsha A^^idiarji v. Kamrunka. Begam, 5 Bom. 
H.C. (a.o.j.) 109. 


CHAPTER IX. 



OF THE REMEDIES OF THE MORTGAGEE, 
INCLUDING FORECLOSURE. 

The mortgage debt being the principal, and the laud 
pledged being merely a security, the mortgagor, notwith- 
standing his breach of condition, still continues relievable 
from the strict letter of his contract, on payment of prin- 
cipal, interest, and costs. But this, except in the case of 
pure usufructuary mortgages, is only in the event of the 
mortgagee not coming forward and seeking the assistance of 
the law to enable him to enforce his security, which assis- 
tance will be granted to him, in order that he may not 
remain subject to a perpetual account, or be deprived for 
ever of the money advanced by him. On this principle 
rests the doctrine of foreclosure (a), in the application of 
whicli, the forbearance of the law towards the mortgagor 
is carried very far. The mortgagee, however, when once 
he has obtained his decree declaring his title as absolute 
proprietor on foreclosure, is freed from all further uncer- 
tainty, as the foreclosure can never be opened or disturbed 
on other grounds than those on which the Courts will in 
ordinary cases set aside their own decrees. In England, the 
Courts are always anxious to afford every reasonable relief 
to the mortgagor, and even after a decree of foreclosure has 
been made, and the moi'tgagee has obtained possession 
they will, under special circumstances, open the decree (5). 

{a) As to the nature of the doctrine of foreclosure as defined in 
the Transfer of Property Act, 1882, see sec. 67 of that Act. 

{h) See 2 Fisher’s Law of Mortgage, 3rd Ed., pp. 1054 — 1059. 

A 28 


410 OP THE REMEDIES OP THE MORTGAGE 

And the analogy of the English rule has been followed by 
the Calcutta Court. In the case referred to it was held that 
a purchaser of a portion of certain property subject to two 
mortgages, who had also purchased the mortgagee’s interest 
in both mortgages, and had foreclosed the first mortgage 
in order to satisfy the debt due under it, had no right to 
sue the defendant personally for the debt clue upon the 
second mortgage, as though that debt were not a charge 
upon the mortgaged property at all, and he himself were 
not liable for his proportion of it ; and that the bringing of 
the second suit had the effect of reopening the foreclosure, 
p,r preventing the foreclosure proceedings being confirmed 
or sanctioned by the Court, and of enabling it to make a 
dearep, wkich would at once secure to the plaintiff his just 
rights, and at the same time oblige him to do equity as 
regards the defeadant (c). 

The limU.ation of suits instituted on aud after the 1st of 
AprH 1873, but prior to the 1st of October 1877, was 
regulated by Act IX of 1871 ; since the latter date, however, 
Act XY of 1877 has been in force. 

Ill suits to enforce payment of money charged upon 
immoveable property the period is twelve years, and it 
commences to run from the time when the money sued for 
becomes, due {d). The allowance and fees respectively 
called, malikana and hah are deemed to be money charged 
upon immoveable property {e). The same provisions were 
contained in Act IX of 1871 (/}• 

It ha^s been held that, a bond, whereby the superstructure 
of a house, exclusive of the, land beneath, is hypothecated, 

(c) Maliprosomo G.hose v, Kamini Baonduri Chowdhrain^ I. L, E. 
4 Calo. 475 {of, p. 481). 

{d) Act XV of 1877, Sch. II, Art. 132, 

(e) Ihid^ Expl. ; and see Hurmmi Begum v. Hirdaynaraiity L L. E. 
6 Calc, 921. 
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creates an interest m immoveable property, — tlie apparent 
intention being* to mortgage the honse and not merely the 
materials of wliicli it was composed (g). 

A suit for recovery of Government revenue, which the 
defendant was bound to pay, but which has been paid by 
the plaintiff to save the whole estate from sale,- when 
the plaintiff asks to have the amount so paid made a charge 
on the portion for which he paid it, is governed by Art. 132 
of Act XV of 1877 (h). 

In a suit instituted on the 28th April 1881 where the 
plaintiff held a mortgage of certain immoveable property 
to secure tlie repayment of a loan with interest, and where 
the mortgage which was dated the 16th February 1870 
contained a personal undertaking to pay, and the plaintiff 
based his claim in the suit upon such personal undertaking, 
and applied for leave to reserve his remedies under the 
mortgage, and thus sought for only a money decree, the 
Bombay High Court held that the suit was barred inasmitch 
as Art, 132 was meant to apply to suits brought to enforce 
against the propertg payment of money charged upon 
immoveable property and not under any circumstances 
whatever to a suit for a mere money decree (i)t 

But this decision has been overruled by a Full Bench 
of the same Court (y). The judgment of the Full Bench, 
after eompariug the law as contained in the Acts of 1859, 
1871 and 1877, proceeded as follows {k) : It must be 
admitted that these changes in tlie law have introduced 
difficulties with which this Court had not to contend, when 
considering the question with reference to the provisions 

(g) Nara^ana Pillag v. Ramasaivmy Thamithanui^ 8 Mad, H. C. 
100. See also Winterscale v. Goiuil Chandra Seal^ 3 B. L. E. (o c j.) 90. 
(//) Bam Dait Singh v. Horahh Naraiii Singhs I. L. R. 6 Calc. 549. 
(i) Fesfonji Besonji v. Ahdool Eahiman^ T. L. R. 5 Bom. 4G3 
{j) Lalluhliai v, iVamn-, I. L, R, G Bom. 719. 

{k) lUd.cf.iy.m. 


4j12 of tm bemedies of the mobtgagee, 

of ,tlieAct of 1871. Bat upon a careful consideration of 
the whole subject, and bearing in mind that, lu cases of 
doubt, an Act of Limitation ouglit to be construed in the 
manner most favourable to the person whose right is ttie 
subject of the limitation, we have come to the conclusion 
that Art. 132 of the last Act ought to be held applicable to 
a suit by a mortgagee to obtain a mere money decree. The 
explanation to the article provides that ‘ the allowance and 
fees respectively called malihana and haks shall, for the 
purpose of this clause, be deemed to be money charged 
upon immoveable property.’ Now suits for malikana and 
hah are ordinarily suits for mere money decrees, and 

therefore the explanation is opposed to the supposition _ that 

the article was intended to apply exclusively to suits to 
enforce paynient out of immoveable property ; and, although 
the introduction of a special provision for the enforcement 
of a mortgage by foreclosure or sale (Art. 147) (0 may 
point to the conclusion that the legislature intended the 
word ‘ charge’ in Art. 132 to bear the same meaning as in 
sec. 100 of the Transfer of Property Act (which says that 
‘where immoveable property of one person is by act ot 
parties or operation of taw made security for the paymen 
of money to another, and the transaction does not amount to 
a mortgage,, the latter person is said to have a charge on the 
property’) yet it cannot be denied that money lent on mort- 
gage is, in ordinary legal phraseology, money charged upon 
immoveable property, and that, therefore, a suit by a mort- 
gagee for a money decree is strictly within the words, though 
possibly not within the intention, of the article in question.” 

This ruling has been followed by the Madras High Court (m) 

- (1) See infraj p. 416. ^ 

. , fi Davani v. Saim, 1. 1. E. 6 Mad. 417 ; but compare SabapaU 
cL i V. Chedmnhara CheUi, I. L. B. 2 Mad. 397, in which it seems 
, ti) have been assumed that Art. 132 of Act XV of 1877 did not apply 
ti, a claim tor a personal decree upon a mortgage bond. 
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but not by tbe Allahabad High Court wbicli, declining 
to depart from the current of previous decisions in that 
Court, has recently held that in a suit by a mortgagee 
to enforce the mortgage, Art. 116, (which prescribes a 
period of only six yeai's) and not Art. 132 of Sch. II of 
Act XV of 1877 is applicable, so far as relief against 
the mortgagor personally is claimed (n). 

In a suit instituted in a Court not establislied by Eoyal 
Charter (ie*, not one of the High Courts) by a mortgagee 
for possession of immoveable property mortgaged, the period 
of limitation is twelve years running from the time when 
the mortgagor's right to possession determines (o). 

The period allowed by the Act of 1871 for such suits 
was the same commencing to run from the time when the 
mortgagee was first entitled to possession (p)» 

When by the express terms of the deed^ a mortgagee by 
conditional sale has a right to take possession upon default 
by the mortgagor in payment of the mortgage money, 
it was held by the Calcutta High Court that under Art. 135 
of the Act of 1871 he must sue for possession within twelve 
years of the time, when he was first entitled to possession 
under the deed (q). 

But though a suit for possession by such a mortgagee, 
who had taken no proceeding to alter his position within 
twelve years from the time that he was first entitled to 
possession, was barred, yet, where he had within that time, 

{n) Raghuhar Bayal y, LacTimin ShanJcaryl. L. B. 5 AIL 461. 

{o) Act XV of 1877, Sch. II, Art. 135. 

(p) Act IX of 1871, Sch II, Art. 135. 

ig) JLall Mohun Gungopadhya v. Prosunno Chimder Bctnerjee, 24 
W.li. 433 as explained in Burmamoye Dassee v. JDmobhundkoo Ghose, 
I. L. E. 6 Calc. 564 (cf. pp. 668—569), and Ilodmi Mohm Chowdhry v. 
Ashad Ally Beparee^ I. L. E. 10 Calc. 68 (cf.p, 71) ; and coinpare 
Denoiiaili Gangoohj v. B^ursingh Prosliad Doss, 14 B. L, E. 87 ; S.C. 22 
VLE. 90, noted p. 422, which was a case under Act XIV of 1859, 
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by taldng foreclosure proceedia^a, changed his interest as 
mortgagee to that of absolute owrierj he was entitled under 
Art. 145 of the same Act to bring a suit for possession at 
any time within twelve years from the expiration of the 
year of grace (r ) ; and the principle ©f this decision was 
followed in a later case, in which the Court very fully 
discussed all the law and authorities bearing on the 
point (s). 

The language of the corresponding article of the present 
Act has, as noticed above, been changed. The object of the 
cliange was, as appears from the Report of the Select 
Committee (^), to ^^meet the case of the mortgagor and 
mortgagee agreeing to go on upon the footing of the 
mortgage after the mortgage term has expired/’ If this i& 
the effect of the change, the word determines^^ should 
apparently be construed to mean ceases and has not been 
renewed/^ and this construction is supported by the 
omission of the word first.” For if the word deter-^ 
mines” is applicable to a mere temporary breach of the 
right to possession, it is difficult to see how the meaning of 
the article is altered. It may be questioned whether, 
under the Act 1871, the mortgagee’s right could accrue 
without the mortgagor’s right being interrupted. 

But where there is no stipulation in the mortgage deed 
as to possession being taken by the mortgagee on default 
of payment by the mortgagor, then limitation can only 
commence to run under either the Act of 1871 or the Act 


(r) Qhhiaraw Dobey v. Bann- Momruth Earn Dohe7j, I. L. R. G 
Calc. 566 note ; S.G. 7 C, L. R. 580. 

(s) Burmamoy& Dassee v. Dmohimdhoo Gltosej L L. R, 6 Calc. 564 ; 
see also Jeora Klim Singli v. Boohum Singh^ 5 N.W.P. (Agra) 
IH.O, 358 there referred to. 

: C) See the Report of the Select Committee on the Limitation Bill 
of 1877, dated 13th June 1877. 
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of 1877j from the expiration of the 3 ’ear of grace^ after 
foreclosure proceedings have been taken. 

Ihiis there was a mortgage by conditional sale, which did 
not contain any stipulation that the mortgagees should be 
entitled to possession on default of payment by the mort- 
gagor, On default by the mortgago?*, the mortgagees in 
1856 took the usual foreclosure proceedings, and after the 
expiration of the year of grace brought a suit to recover 
possession, but were defeated on aecoimt of some irregularity 
in the foreclosure proceedings. They tlien, some years later 
in 1879, took fresh foreclosure proceedings, and at the expira- 
tion of the year of grace again brought a suit for possession. 
On the plea that the suit was barred bj^ limitation, tbe High 
Court held that limitation did not begin to run when tbe 
first foreclosure proceedings came to an end, because they 
were void for irregularity, nor from tbe date when 
default was made in payment of the mortgage money, 
because there was no stipulation in the case that the mort- 
gagee should be entitled to possession on such default, 
but from the expiration of the year of grace, afteF the 
foreclosure proceedings in 1879, and that, therefore, tbe 
suit was in time (zi). 

The Court in its judgment in the above case does not 
state what article of the Limitation Act was applicable to 
the suit, but it would appear from the decisions above quoted 
that the suit, being subsequent to foreclosure, was brought 
by a person entitled to possession as absolute owner and not 
as mortgagee, and therefore that Art. 144, and not Art. 135j 
of the Act of 1877 was applicable to it. 

It would seem also to follow as a result of all tbe cases 
that Art. 135 of that Act can apply only in cases 
where the mortgage-deed contains an express condition, 

(u) Modun Mohwi Chowdhry Ashad Ally Beparee^ I. L. B. 10 
Calc. 68. 
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transferring possession from the mortgagor to the mortgagee 
on default. 

In a suit instituted in a Court established by Royal 
Charter in the exercise of its Ordinary Original Civil Juris- 
diction by a mortgagee to recover from the mortgagor the 
possession of immoveable property mortgaged the period 
of limitation is thirty years, and it begins to run from the 
time when any part of the principal or interest was last 
paid on account of the mortgage debt {v). The corre- 
sponding period under Act IX of 1871 w^as sixty years 
{w), and under Act XIV of 1859 only twelve years (a?). 

Where a foreclosure suit was barred by Act XIV of 1859, 
as being brought more than twelve years after the cause 
of action arose, and it was admitted that no part of the 
principal or interest of the mortgage debt had been paid, 
it was held that as Act XIV of 1859 not only barred the 
remedy but extinguished the right, the plaintiff could 
derive no advantage from the extended period of limita- 
tion given by Art. 149 of Act IX of 1871 which repealed 
the Act of 1859, and which, moreover, only applied to cases 
in which some part of the principal or interest of the 
mortgage debt had been paid (y). 

In a suit by a mortgagee for foreclosure or sale the 
period of limitation is sixty years, commencing to run from 
I the time when the money secured by the mortgage becomes 
1 due {z). This is a new provision which was not contained 
in Act IX of 1871. Under that Act the Bombay High 

(v) Act X? of 1877, Sch. II, Art. 146. 

(w) Act IX of 1871, Sck II, Art. 149. 

(a?) Art. XIV of 1859, sec. l, ch 12. 

Ram CJiunder Ghosaul v. Juggutmonmohiney JDaheej I. L. E. 
4 Calc. 283 ; S.C. 3 C. L. R. 336. See also Brojonath Koondoo 
Chowdry v. Khelut Chundep Ghose^ 14 Moore’s I. A. 144 ; S.C, 8 
B. I,. R. 104, 
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Court lield that the period of limitation for a suit for fore- 
closure heard by it in the exercise of its Ordinary Original 
Civil Jurisdiction was either twelve years under Art. 132 or 
sixty years under Art. 149 (a). 

If before the expiration of the period prescribed for a 
suit or application in respect of any property or right ant 
acknowledgment of liability in respect of such property or 
right has been made in writing signed by tlie party against 
whom such property or right is claimed, or by some person 
through whom he derives title or liability, a new period 
of limitation according to the nature of the original liability 
is to be computed from the time when the acknowledg- 
ment was so signed, and when the writing containing the 
acknowledgment is undated, oral evidence may be given of 
the time when it was signed, but oral evidence of its 
contents cannot be received (6). 

An acknowledgment is snfScient though it omits to 
specify the exact nature of the property or right, or avers 
that the time for payment, delivery, performance or enjoy- 
ment has not yet come, or is accompanied by a refusal to 
pay, deliver, perform or permit to enjoy, or is coupled with 
a claim to a set off, or is addressed to a person other than 
the person entitled to the property or right (o). Such 
acknowledgment may also be signed either personally by 
the party against whom the property or right is claimed or 
by some person through whom he derives title or liability, 
or by an agent duly authorised in that behalf (d). 

When interest on a debt, or part of the principal of a debt 
is, before the expiration of the prescribed period, paid as 
such by the person liable to pay the debt, or by his agent 

(a) Gaivpat Fandurangv, Adarji Dadahliai, I. L. R. 3 Bom. 312. 

{b) Act XV of 1877, sec. 19. 
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duly authorised iu that behalf, a new period of limitation, 
according to the nature of the original liability, is to be 
computed from the time when the payment was made ; 
provided that in the case of part payment of the principal 
of a debt the foot of the payment appears in the hand- 
writing of the person making the same. When mortgaged 
land is in the possession of the mortgagee, the receipt of 
the produce of such land is to be deemed to be a payment 
for the purpose of this provision (e). 

Nothing in the above provision renders one of several 
joint contractors, partners, executors, or mortgagees charge- 
able by reason only of a written acknowledgment signed, 
or of a payment made by, or by the agent of any other or 
others of them (/). 

These provisions declaring that acknowledgments and 
payments of interest or part payments of principal create 
a fresh period from which limitation commences to run 
differ somewhat from those contained in Act IX of 1871, 
Though the alterations in the law is rather one of form than 
of substance, it may be as well for the purpose of com- 
parison to state what the corresponding provisions under 
that Act were. Under it no promise or acknowledgment iu 
respect of a debt took the case out of the operation of the 
Act. unless the promise or acknowledgment was contained 
in some writing signed, before the expiration of the pre- 
scribed period, by the party charged therewith or by bis 
agent generally or specially authorised in that behalf. But 
when such writing existed a new period of limitation accord- 
ing to the original liability w^as to be computed from the 
time when the promise or acknowledgment was signed. 
When the writing containing the promise or acknowledg- 
ment was undated, oral evidence might be given of the time 
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when it was signed. Bat when it was alleged to have 
been destroyed or lost, oral evidence of its contents could 
not be received (^}. 

An acknowledgment was sufficient, thongb it omitted 
to specify the amount of the debt, or averred that the 
time for payment had not yet come, or was accompanied ^ by 
a refusal to pay or deliver, or was coupled with a claim to a 
set-off, or was addressed to any other person than the 
mortgagee or creditor. But it must have amounted to an 
express undertaking to pay the debt, or to an unq[iialified 
admission of the liability as still subsisting (/i). 

One of several partners was not rendered liable by reason 
only of a promise or acknowledgment signed ^y another 
partner (^), 

The acknowledgment must have been signed by the person 
making it: and Ms was not sufficient, even though 
affixed by the debtor to a letter written by himself (7). 

When interest on a debt was before the expiry of the 
prescribed period, paid as such by the person liable to pay 
the debt, or by bis agent generally or specially authorised, — - 
or when part of a principal debt was before the expira- 
tion of the prescribed period paid by the debtor oi* his 
agent, — a new period of limitation was to be computed from 
the time the payment was made. But in the case of part 
payment of principal, the debt must have arisen from a 
contract^ in , writing, and the fact of the pa^rment must 
have appeared in the handwriting of the person making the 
same, on the instrument, or in his own books, or in the books 
of the creditor (J). 

{g) Act IX of 1871, sec. 20. 

(h) 16zc?,ExpL 1. 

(») Ihid^ Expl, 2. 

(j) Illustration, 

{h) md,B0C.2h 
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la, 1§58 land was mortgaged to A witli possession for 
a term of five years, at the expiry of which the mortgage 
debt was repayable. The mortgagor, 5, in 1861 took a lease 
from A of the laud, under which lease he paid rent till 
1870-7 L In a suit brought by A to recover the debt from 
the plea of limitation was raised^ and A in reply con- 
tended that the receipt of rent was in fact a payment of 
interest, and that from the last payment of rent a new 
period of limitation arose. The Madras High Court, liowever, 
held that, as the case was governed by sec. 21 of Act IX of 
1871, tbe payment of rent under an agreement entirely 
independent of tbe original mortgage could not be regarded 
as a paymeu^of interest (Z). 

As regards suits instituted on or after the 1st of Janu- 
ary 1862 and before April 1873, the law of limitation is 
to be found in Act XI V of 1859 : and under it, it may be 
said generally that a suit for possession by a mortgagee, or 
for the recovery of immoveable property, or of any interest 
in immoveable property must be brought within the period 
of twelve years from the time the cause of action arose (??^). 

Lauds in the mofussil were in 1845 mortgaged by a 
deed in the English form. The mortgagor was to remain 
in possession until default ; but the mortgagee had a right 
to eater on default. The mortgagor made debiult, but 
tliQ mortgagee took no steps to get possession. Thereafter, 
in 1849, the mortgagor sold part of the propefty, and 
the purchaser got possession and registered his title in the 
Oollectorate in January 1850, An assignee of the mortgagee 

Q) Ummer Kutti v. Abdul Kadar, L L. 11. 2 Mad. 165. See also 
Teagaraya Mudali v. Mariappa Fillai^ I, L, B. 1 Mad. 264 ; and as to 
the requisites of an acknowledgment by part payment under tlie 
English law, see Tippets v. Heane, 1 Or. M, & E. 252. 

(m) Act XIV of 1859, sec. 1, cl, 12. See Koonjheliaree Lall v. 
Eam> Namin, 2 N. W. P. (Agra) H*G. 244 ; LakshmibaiY, YUhal 
Mamchandra^ 9 Bom. fl.C, 53, 
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subsequently brought a suit for foreclosure in the 
Supreme Court at Calcutta, — to which the purchaser was no 
party — and in 1862 obtained a decree for foreclosure. The 
assignee of the, mortgagee then brought a suit in the mofussil 
against the purchaser to recover possession of t!ie poiv 
tion of the mortgaged property purchased by him. The 
purchaser having pleaded limitation, under Act XIY of 
1859^ see. 1, cl. 12, it was held that neither he nor the 
property in his possession were affected by the foreelosora 
proceedings, and that as the mortgagor and the purchaser 
from him had, after default, held possession for more than 
twelve years> the suit was barred. In delivering judgment 
the Privy Council said : — is impossible to hold that the 
defendant (the purchaser) was holding or supposed that be 
was holding by permission of the mortgagee : and when both 
things concur,— possession by such a holder for more than 
twelve years, and the right of entry under the mortgage 
deed more than twelve years old, — it is impossible to say 
that such a possession is not protected by the law of 
limitation^’ (?i). 

So, where the defauU occurred on the 9th of July 1855, 
and on the 18th of December 1856 the mortgagor’s rights 
in the property were sold in execution of a decree, and 
were bought, without notice of the mortgage, by a pur- 
chaser who got possession.. In August 1867 the assignee 
of the mortgagee instituted foreclosure proceedings under 
Ben. Reg. XVII of 1806, against the purchaser. Having 
completed the foreclosure proceedings, the assignee on the 
22nd of January 1872 instituted a suit against the pur- 
eliaser to recover possession. But it was held that the 

(^^) Brojonath Koondoo Gkowdry v. KheM Ckunder Ghose, 14 
Moore’s LA. 144 (c/. p. 150) ; S.O. 8 B. L. K. 104— affirming tlxe 
KlieUt Chunder GhosQ y, Tamchum Koondoo Choivdfy^ 
6 W.U. 269. Bee also BHmati Sarasihah Behi v. Nand Lai Ben, 
5B. L. E 389. 
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cause of action of the mortgagee and of his assignee, arose on 
the default made in July 1855, and that the suit not having 
been commenced within twelve years from that date was bar- 
red under Act XIV of 1859, sec. 1, cL 12 : and that no new 
cause of action arose, by reason of the foreclosure proceed- 
ings, on the expiry of the year of grace in August 1868 (o). 

In anotlier case, the mortgagee might (under his mort- 
gage deed) have taken possession on the mortgagor’s making 
default in 1255 : he did not, however, avail himself 
of his rights, but iu 1267 sued for and obtained a decree 
for foreclosure. Subsequently be sued to recover possession 
against purchasers of the mortgagor’s rights who had been 
in possession since 1253, but who had not been made parties 
to the foreclosure suit. The Court held that the mort- 
gagee’s cause of action arose on the first default made by 
the mortgagor in 1255, and that the decree in the fore- 
closure suit gave no fresh starting point (p). 

These were cases of suits brought against purchasers from 
the mortgagor who had got into possession and had held 
for more than twelve years adversely to the mortgagee. 

By an instrument of mortgage of 1847 it was provided 
that if the debt were not paid within five years, tlie property 
mortgaged should be considered as absolutely sold to the 
mortgagee. Default was made, and the mortgagee entered 
into possession and continued in possession until 1858 when 
he was turned out by the mortgagor. In 1866 the mort- 
gagee filed a suit in the nature of a foreclosure suit against 
the mortgagor. It was held that his cause of action arose 
in 1858 when he was dispossessed, and that he had twelve 
years from that date within which to bring his suit (q), 

(o) Benonath Gmgooly v. Wurslng Froshad Dass^ 14 B.L.E. 87 ; 

S.C. 22 W.E. 90. , 

(p) H«ro Chundev Godlio v. Gudadhur Koondoo^ 6 W.R, 183. 

{q) . Lahskmibai v. Yithal BamcMndra^ 9 Bom. H.C. 53. See also 
Ko. 150 of 1848, S.D.A., 1848, p. 722. 
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Bui as between the mortgagor and mortgagee, a default 
may be made by the mortgagor which may give the mort- 
gagee a right to sue or to enter into possession, if he chooses 
to assert such a right, bat which may notwithstanding 
have no effect whatever in alluring the nature of the mort- 
gage title. If notwithstanding one or more defaults, there 
be no repudiation of the mortgagee's right, but on the 
contrary a recognition of it, there is nothing in the law to 
limit the time within which the mortgagee may foreclose* 

So long as the mortgagor in possession, or those who 
claim under him, assert merely a title to redeem, and ad- 
vance no other title inconsistent with it, such possession 
must, primd facie at least, be treated as perfectly recon- 
cileable with, and not adverse to, the title of the mortgagee 
and the continuation of the lien on the property pledged^^ (r). 

When there is a bond to secure the payment of a sum of 
money with interest, by which bond also lands are charged 
(by ivay of simple mortgage) with the payment of the debt, — 
a suit to have it declared that the lands are charged with the 
payment of the debt and for an order for the sale of the lands, 
as subject to the charge, in satisfaction of the debt, is a suit 
founded not on the mere contract to pay the debt but upon 
the hypothecation of the land, and the period of limitation is 
twelve years running from the origin of the cause of action {s ) . 

{r) Buldeen v. Musst, Golah Koonwer, NAY.P. (Agra) H.O. (F.B.) 
102. See also Manhee Kooer v. Skeih/i Munnoo^ 14 B.L.R. 315. 

(s) Junesxvar J)ass'v, Maliaheer Act XIV of 

1859, sec. 1, cl. 12. Surwan Hossein v. Shahasadah Golam 

Mahomed^ 9 W.R. 170 (F.B.) ; Gora Chand Dutt v. Lolcenath Butt^ 
8 W.E. 334 ; QUiti Gaundan v. Sundaram Filial, 2 Mad. H.O. 51 ; 
A. Krisincb How v. JEL. Hachapa Sugajpa, 2 Mad. H.O. 307. As to the 
difeence (as regards limitation) between registered and unregistered 
instruments and contracts for the payment of money, — see Act XIV 
of 1859, sec. 1, els. 9, 10, 11, 16 ; Act IX of 1871, Seh. 2, Arts. 56, 65, 
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Under Act XIY of 1859, if tlie petson who, but for the 
law of limitation, would be liable to pay a debt, admitted 
that such debt or any part of it was duo, by an acknowledg- 
ment in writing signed by him, a new period of limitation, 
according to the nature of the original liability, ran from 
the date of such admission ; but if more than one person 
were liable, none of them became chargeable by reason 
only of a written acknowledgment signed by another of 
them (0- An account stated, acknowledged to be correct 
and signed by an agent, is not an acknowledgment in 
writing signed by his principal so as to extend the period 
of limitation (ii). And a memorandum of payments made, 
endorsed on the bond and signed by the principal is not 
sufficient (t;), — nor is a balance struck and orally acknow- 
ledged to be correct (w). But it is not necessary that in 
the acknowledgment a precise sum should be mentioned, or 
that there should be a promise to pay. All that is required 
is that there should be a distinct acknowledgment of the 
claim 

In suits in Courts established by Eoyal Charter, by a 
mortgagee to recover from the mortgagor the possession 
of the immoveable property mortgaged, the cause of action 
is, under Act XIY of 1859, to be deemed to have 
arisen from the latest date on which any portion of the 

(jf) Act XIV of 1859, sec. 4. 

(u) Budoohhoosun Bose v. Bnaet Moonsliee, 8 W. B. 1 ; Bar^ 
sJiotam MancTihardm v. Mirza Ahdul Latif Khan, 6 Bom. H.O. 
(o. c. j.) 67. 

{v) Oofct Chand Butt v. BoTcenath Butt, 8 W.E. 334. 

{w) E-unhya Ball v. Bumee, KW.P. (Agra) II.O. (F.B.) 94; 
BvMarama v. Easiulii Muitusami, 3 Mad. H.C. 378. 

{x) Gopeehishen GosJiamee v. Brindahunchunder Sircar Chowdhry, 
13 Moore^s I, A. 37 ; S.G. 3 B.L.R. (P.C.) 37. See also Nijamudin v. 
Maliammadali,4:Mo,d.B..O,Z86\ JJnichaKandyih Kunlii Kutti Bair 
Yr T&Ua Bidigail KunMmd KuUy Maraccar, 4 Mad, H.O. 359. 
See ante pp, 354—359. 
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principal or interest was paid on account of the ^mortgage 
debt (y). 

Under Act XV of 1877 if any person having a right 
to institute a suit has, by means of fraud, been kept from 
the knowledge of such right, or of the title on which it is 
founded, or when any document necessary to establish 
such right has been fraiiduleutly concealed from him, the 
time limited for instituting a suit against the person guilty 
of the fraud or accessory thereto, or against any person 
claiming through him, otherwise than in good faith and for 
a valuable consideration, must be computed from the time 
when the fraud first became known to the person injuriously 
affected thereby ; or, iu the case of the concealed document, 
when he first had the means of producing it or compelling 
its production ( 2 ). Au almost similar provision was con- 
tained in the Acts of 1859 and 1871 (a), the only amend- 
ment of the law made by the present Act being the introduc- 
tion of the provision that the document must have been 
fraudulently concealed from the knowledge of the person 
who has the right to institute the suit. The words from 
him’’ were not contained in the Acts of 1859 and 1871. 

In suits in which the cause of action is founded on fraud, 
the cause of action is to be deemed to have first arisen at 
the time when such fraud became first known by the party 
wronged (5). 

The Acts themselves must be referred to for further details 
regarding limitation in the case of minors, and the like. 

If any person without his consent has been dispossessed 
of immoveable property otherwise than by due course of 


{y) Act XIY of 1859, sec. 6. 
( 2 ) Act XV of 1877, sec. 18. 
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law, lie or any person claiming through him is, in a suit 
brought to recover possession of such property, entitled to 
recover possession thereof notwithstanding any other title 
that may be set up in such suit, provided, that the suit be 
commenced within six months from the time of such dis- 
possession, But this does not bar the person from whom 
such possession has been so recovered, or any other person, 
from instituting a suit to establish his title to the property 
and to recover possession of it within the ordinary period 
of limitation (g). 

Under the old law of limitation (rZ), governing suits in- 
stituted before Act SIV of 1859 came into force, the period 
of limitation ran from the date when the cause of action first 
arose. If the object of the suit was to set aside a mortgage 
deed, the cause of action arose on the day the deed was 
executed, except in cases of fraud, when the plaintiff might 
have the benefit of the latter part of see, 14, of Ben. Reg. HI 
of 1793 (e). If the suit were for possession, the twelve 
years ran from the earliest date on which the plaintiff 
was entitled to possession, if for money, from the day on 
which he might first have sued for it. Thus if the terms of 
the agreement were such that the mortgagee was entitled at 
once to possession as usufructuary, a suit for possession 
must be instituted within twelve years from the^date of the 
deed (/). And where the deed stated that possession had 

(o) Act XIY of 1859, sec. 15, repealed and re-enacted by Art. I of 
J877 (Specific Belief Acft), see secs. 2 & 9. 

(d) Ben. Reg. Ill of 1793, sec. 14 : Ben. Reg. II. of 1803 ; see. 18. 
For the old law of limitation in Madras and Bombay, see Mad, 
Reg. II of 1802, sec, 18, cl. 4 and Bom. Reg. Y of 1827, Chap. I. 

(e) Jeonath SJinggut v. Boopa Koonwur^ 2 W.R. 273 {noU). 

(f) Buddinath Paul v. Baja of Burdwan^ S.D.A. 1867, p. 1816. 
See also TJbhoo v. SuJctoo, S.D.A. N.W.P., 1850, p. 239 ; Boor Ahmud 
vl SuTuf-Qolnissa^ S.D.A, N.W.P., 1861, p. 54 ; Punnee Ball v. Indur- 
jeet^ S.D.A. !N.W.P„ 1852, p, 322 ; Insan Bai v. Bar am Bass^ 
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already been gi^eu to the mortgagee, who was to hold it for 
three years, at the end of which time the mortgagor might 
redeem on payment of the loan with interest, and in default 
of Ills doing so, the property was to became the mortgagee’s, 
it was held that the cause of action at once arose on the 
failure of the mortgagee to obtain the possession agreed 
upon, and that as he had never been in possession, a suit 
for possession by him must be brought within twelve years 
from the date of the deed (^) . 

Certain mortgaged lands were sold by the Collector for 
arrears of revenue, while a suit for possession by the mort- 
gagee was pending in the civil courts. The surplus pro- 
ceeds of the sale were, before the suit for possession was 
decided, appropriated by the Collector in payment of ar- 
rears on other estates belonging to the mortgagor. The 
mortgagee obtained a decree for possession. Within twelve 
years from the date of that decree, but more than twelve 
years from the date of the transfer made by the Collector, 
the mortgagee brought an action against him for the ra-i^ 
covery of the surplus proceeds so transferred. The major- 
ity of the Court held that his suit was barred by lapse of 
time, and would not lie. And no doubt, the mortgagor’s 
allowing the property to be sold for arrears, was such a 
breach of contract on his part, as gave the mortgagee an 
immediate right of action for the recovery of his debt (/i). 

S.D.A. N.W.P., 1853, p. 100 ; Mirsa Nitwazish All Beg r. Nmid 
Ball Bass, S.D.A. N.W.P., 185B, p. 391 ; Ram Gholam Eawut v. 
Ram Uchmj Misr, S.D.A. N.W.P., 1855, p, 243 ; Thahoordeen v, 
Warzs Khan, S.D.A. N.W.P. 1856, p. 72 ; Lalla Matadeen v. 
Hoohiim Singh, S.D.A. N.W.P. I860, p. 280; Gmi9a> Sahoo y. 
BhooMm Misser^ 7 Sel. Eep. 77. 

{g) Giingahishun y. Jogul Kz^hofe, S.D.A. N.W.P., 1853, p. 550. See also 
Ram Gholam Rawut v. Ram TJchruj Misr, S.D.A. N.W.P., 1855, p. 243, 

(70 The Collector of Midnapore v. Baja Firteebidluh Fall, 
S.D.A.I854, p. 182. See also supra, pp. 274, 275 & 306. 
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A birt putr was granted, which was a deed of absolufce 
sale, under which, if it had been unaccompanied bj any 
other document, it would have been necessary to sue for 
possession within twelve years from the date of execution. 
But the sale was rendered conditional by means of an ikrar- 
namah executed eight days afterwards, which gave the 
seller a right to redeem at the end of five years, on re- 
paying the sum advanced to him wnth interest. The Court 
decided that the lift putT was virtually put in abeyance by 
the subsequent deed, and that the right of the purchaser 
under it did not revive until the default of the seller at the 
end of the five years: that consequently no cause of action 
arose until the expiration of the five years, and that as a suit 
for possession within that period could not have been enter- 
tained, a suit within twelve years from its expiry was in 
time. It was further the opinion of the Court that, had 
the hirt putr or the ikrarnamah contained any stipulation 
that the purchaser and lender should enter into possession, 
the date on which he might first have entered would have 
been the time when his cause of action first arose, within 
twelve years from which his suit must have been brought (i). 
But in calculating the date from which limitation be- 
gins to run, care must be taken not to confound the time 
at which the mortgage debt becomes recoverable, with the 
time at which some collateral debt, included in the deed, 
becomes due. Thus, where the mortgagor was to remain 
m possession at a monthly rent, and in defiiult of payment 
the mortgagee was to take possession, the mortgagor 
having failed in his first and all other payments, it was 
held that the limitation as to^ the mortgage debt did not 

; — — ' ^ . 

(0 Mirm Nuwazish AU JBegr, Nund tall Dass^ S.D.A, N.W.P., 

1863, p. 391 ; Ramchurn v. Ramdelul, S.D.A. N.W.P., 1854 ' 

loOD, p, 243, % ^ 
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commence on these defaults (jf). And when the mortgage 
debt is repayable by instalments, on default of payment of 
any one of which the whole becomes due and the mort- 
gagee may foreclose, the mortgagee is not bound to foreclose 
on the first default but may proceed to foreclose upon a 
subsequent default,— -'the previous one notwithstanding 

If a debtor makes payments in respect of instalments 
which are barred by lapse of time, he cannot afterwards 
say he need not have paid them, and set them off against 
later instalments which are not barred (Z). 

A mortgagee who had issued notice of foreclosure was 
held under the old law of limitation to have a further 
period of twelve years from the expiry of the year of grace, 
during which he might sue to have his title declared abso- 
lute and to be put in possession ; but if he let the twelve 
years pass without bringing his suit for possession on fore- 
closure, his right was wholly lost to him (m). And when 
a mortgage is duly foreclosed, the twelve years within which 
the mortgagee must sue for possession run from the date of 
final foreclosure, whether the mortgage was foreclosed on 
the earliest possible day or not (»). 

This point was very fully discussed in the recent ease 

(?) Ubboo V. Suktooy S.D.A. N.W.R, 1850, p. 239. 

(k) Buldeen v. Musst. Golah Koonwer, N.W.P. (Agra) H. 0. 
(P, B.) 102 ; ManlcBe Koqbt v. SJieihh Mumioo^ 14 B. L. It, 315. See 
Act IX of 1871, 860 . 23. 

(l) Mwinee Bafn v. Mussumat Sona, S.D.A. X.W-F., 1853, p. 361 ; 
JKirza Shahir Far Buhht v. Nuioab MiMooh Ulee Khan^ S.D.A* 
N.W.P., 1854, p. 477. 

(m) Lopes v. Chowdree Bheent, 7 Sel. Hep. 45 ; BtiddL 

Paul v. Raja of Burdwany^D^k.. 1857, p. 1816 ; JSHIamhur 

Mujoomtlar v, Parhutteecliurn Mtijoomdar^ S.D.A. 1859, p, 1494. 
See also Roy Rammohun y. Bhugwan Bass, S.D.A, 1856, p. 817. 

v. Musst, Golah Koonwer, X.^y.P. (Agra) H. C. 
(P.B.) 102. See also Denomih Gangooly v. Nursing Proshad Bass, 
14 B. L. B., 87. Anil see tfwf^ pp. 403, 404. 
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oi Burmamoye D(ihe^ 2)iftobundhoo Gliose (o) whick 
was, however, one governed by Act IX of 187L In that 
suit the mortgage bond was dated the 11th June 1858. 
Default having been made the following year, the mort^ 
gagee applied under Ben, Reg. XVII of 1806 for 
foreclosure, and an order was made by the Court in October 
1866 to foreclose the mortgage upon the expiry of the 
yeai’ of grace in the October following. The mortgagee 
instituted his suit for possession on the 10th April 1878, 
and the defendant contended that it was barred by limi* 
tation as the period should be reckoned from tlie date of 
the default and not from the expiry of the year of grace. 
The Court, however, following the rulings in Ghinarain 
JDobey v. Bam Monaruth Ram Dobey (p), and Jeora Khun 
Singh v. Eoohim Singh (j), held that the suit was not 
barred as the period of limitation was to be computed 
from the expiry of the year of grace. 

A number of cases were cited during the hearing of 
the case, and they are very fully commented on in tlie 
judgment of the Court, but it will be sufficient here to 
state that the ground the Court went upon was that 
the period of limitation was to be computed from the time 
when the mortgagor's possession became adverse to the 
mortgagee. Upon this point in the case of Ghinaram Dobey v. 
Bam Monarnth Bam Dobey ( r), Po7itifex, J., remarked : 

Now it cannot be said, we think, that after such pro- 
ceedings (foreclosure proceedings) he was only entitled to 
the time allowed by Art. 135 of the Limitation Act (s) as 

(o) L L. B. 6 Gale., 564. 

(p) I. L. R. 6 Calc., 566, note ; S.C. 7 C.L.R., 580. 

{q) 5 N.W.P. (Agra) H.G., 358. 

(r) I. L. R. 6 Calc., 566 (note,) 

(s) Act IX of 1871; bat compare Act XV of 1877, Art. 135, in 
wHch the period is to be computed from the time when the mortga- 
gor’s right to possession determines. See ante, pp. 413, 414. 
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mortgagee. The very fiict of his taking foreclosure pro- 
ceediugs changes his interests as mortgagee to that of 
absolute owner^ and as h® brought his suit within twelve 
years from the date of such change of character, we think 
he is no longer bound by that Art. (135). By Art. 
145 (t) he would be entitled to sue within twelve years 
after possession became adverse to him. It eannot/we 
think, be said, that as long as the relation of mortgagor 
and mortgagee subsisted, the possession of the mortgagor 
could be adverse to the mortgagee. For the time, there- 
fore, he was entitled to take possession as mortgagee, 
and up to the time that the year of grace expired, possession 
was not adverse to him ; but directly the foreclosure be- 
came complete, possession became adverse.^^ 

Their Lordships of the Privy Council have remarked 
that it cannot be laid down as a rule universally true, 
that under Reg. Ill of 1793, sec. 14, a mortgagee's pro- 
ceeding for a foreclosure under a mortgage of - the class o£ 
bye-bil-wufa simply, cannot be preferred after twelve years 
from the expiration of the time which the instrument fixes 
as the period of redemption by pay ment, and on the expira- 
tion of which the conditional sale will become absolute : for 
this iudiscrimiuating ground of decision would include alike 
adverse occupations and those which bad not the semblance 
even of such a character, and would establish a bar arising 
from simple occupation and not from tbe laches of the 
defendant or of others before him^’ (u). And again they 
say : As no difference between the law prevalent in India 
and the law prevalent here, as to the relation between 
mortgagor and mortgagee on this point, has been suggested, 
the possession of those who claim under the mortgagor, 

(i) Act IX of 1871. 

(u) Pranuatk Mop Ghowdri/ y. Roohea Begum^ 7 Moore’s I. A. 
323 ; S.C. 4 W.B. (F*0 37. 


« 2 ' 




80 long as they .assert a title fe redeem, and advance 
no other title inconsistent with it, must, 'primd facie at 
least, be treated as perfectly reconcileable with, and not 
adverse to the title of the mortgagee and the continuation 
of his lien on the thing pledged. It is by no means" the 
essence of such a title there, any more than it is here, that 
it should be accompanied by an actual continuing posses- 
sion of the lands. The pledgee may from various causes be 
reluctant to assume possession of the pledge, or to shorten 
the period of its redeemable quality 

In certain cases, undisturbed possession for twelve years 
gave a good title under the old law, without reference to 
the time when the plaintiff^s cause of action arose. In the case 
of Bajah Emyet Hossein v. Saynd Ahmed Beta {v) the Privy 
Council said that the object of Ben. Regs. Ill of 1793, sec. 
14, and II of 1805, sec. 3, els. 1, 2, and 3, appears to be to 
protect the title of parties who have been in possession 
under a lond fide title, or what is supposed to be a bond 
fide title, for the period of twelve years. But certain ex- 
ceptions are introduced into those Regulations, — amongst 
others that the limitation of twelve years is not to apply 
where the party has been precluded by good and sufBcient 
cause from bringing bis suit within the period. Neither 
is it to apply, if the original possession obtained by the 
party in possession has been obtained unjustly : and the 
Regulations are not to apply to cases where the property 
had so come into the hands of other persons from whom 
the parties in possession may have derived their title, and 
shall not have been subsequently held under a just and 
honest title.’^ 

ip) 7 Moore’s I. A. 238. See also Imdad AUy, Mussumat 
Kootly Begum^ 3 Moore’s I. A. 1 S.C. 6 W.R. (F.C.) 24 ; Q^tnga 
QoUnd Mundul v. The Collector of the Tmnty-four Pergunnahs^ 11 
Moore’s L A, 345 ; S.0. 7 W.B. IF.O.) 21 ; and see JTuro Chunder 
Biswas v. Noho Kissen MooJcerjeej W.B. 1864, p. 159. 
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Bat it is only a really possession of twelve 

years that will give a title undey the old law ; and when the 
title has been throughont dispnted and litigated, the posses- 
sion, even though undisturbed, is not a bondjide quiet po^es- 
sion which will give any title. title aootned in 181% ha* 
a suit which he brought in order to establish it, was not 
finally decided by the Privy Council till 1842. It was held 
that as it was impracticable for A to sue for possessiou until 
the question raised in his first suit was decided by the 
Privy Council, a suit for possession brought within twelve 
years from the date of the decree in 1842, was not barred : 
and that the possession of the other party under a foujdary 
order of a Magistrate, although extending over much more 
than twelve years, was no bond fide possession such as 

barred A’s right (to) < ... 

Certain property being undef mortgage, the right, title 
and interest of the mortgagor were attached and sold in 
execution of a decree, and the purchaser was put in posses- 
sion of the property. The mortgagee subsequently got a 
decree for foreclosure in the Supreme Court, but did not 
make the purchaser a party. Within twelve years from 
the date of the decree of foreclosure, but more than twelve 
years after the purchaser got possession, the mortgagee 
brought a suit for possession, making the purchaser a defeu- 
dant. The suit was held to be barred (^). 

The right and title of A in an estate were sold in execn- 
tion of a decree. B was declared the purchaser and was put 
iu possession , having no notice of the existence of a 

(w) Rajah Enayet Hossein v. Sayud Ahmed Resa, 7 Moore s LA, 
238. See also Moohtohashy v. Ranee Luhhee^ 1 Hay 306 ; Firingee 

Sahoo V. Sham Manjhee, S W.B. 373. 

(x) Dahee Koomar Bose Y, Boy Byhuntnath Choiodree, S.D.A.,18o5, 
p 210. See also Baboo SheosuKye y. Baboo Buneacl Singh^^.'D.k-, 
1853, p. 21; Punchamm Bose Vt Roy Byhuninath Chowdree^ S.B.A., 
1853, p. 54-6. 
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mortgage in favor of G. After B had been in possession for 
more than twelve years, C brought a suit (under the old 
law) against him to recover possession. The Privy Council 
held that, under the circumstances, the possession of B was 
in no way as mortgagor or under the mortgagoi’, but as 
owner^ and was adverse to the title of the mortgagee : and 
that it was necessary that a suit by the mortgagee to dis- 
turb the possession of such a purchaser should have been 
brought within twelve years* In this case no proceedings 
with a view to foreclose the mortgage had, within the 
twelve years, been taken against the purchaser (y). 

In 1S23 the trustees of a marriage settlement invested 
the trust funds in the mortgage of a house and premises in 
the neighbourhood of Calcutta. The mortgagor was the 
fitst tenant for life under the settlement, and it was agreed 
that he should be entitled to remain in the house as long as 
he pleased, the rent of the premises being set off against the 
income of the trust funds to which he was entitled under the 
settlement. In execution of a money decree against the 
mortgagor his right, title and interest in the premises were 
purchased in 1866 by the jiidgment-creditoi*, a lady, who at 
the time of the execution and sale lived in the mortgagor's 
house. After the purchase all parties continued to live in 
the house as before. The mortgagor died on the 14th 
August 1867 and on the 13th of August 1879 the present 
suit for sale or foreclosure was brought by the plaintiff in 
whom the legal and beneficial interest in the trust funds 
had become vested. On limitation being pleaded the Court 
held that the position of the judgment-creditor under the 
sale of 1866 was not adverse to the plaintiff or those under 
whom he claimed ; that the suit was not barred by 
limitation 5 and that the plaintiff was entitled to a decree for 


Mundo Mo^ee Dome v. Bhonerdro Ohimder Mookerjee, 14 
S.0. 8 B. u B. m. 
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sale (z% It; was contended in tins case tliatj inasmuch 
as tlie purchaser after the sale in 1866 was alone in posses- 
sion as owner (the mortgagor with her permission being 
allowed to remain in the house) and being a judgment- 
creditor, her possession at once became adverse to the 
trustees, and the case came within the decision of the Privy 
Council in Anundo Moyee Dossee v, BJioneudro C hinder 
Mooherjee (a), but upon this contention the Court remarked : 
in that case tlie Privy Council seem to have laid down 
that, when by an act of law there has been an alienation 
from a mortgagor to a third person, the limitation law 
applicable between mortgagor and mortgagee ceases to apply, 
and the ordinary limitation thenceforward applies. That 
seems to have been decided under tbe Limitation Act of 1859' 
Whatever may have been the principle on which that case 
was decided, it is sufficient to say that it does not apply 
here, because (even if the property was not impressed 
with a trust) the tenant for life under the deed was entitled 
to possession of the house during his life, and having been 
in ostensible possession until the time of his death, there 
was nothing to show that the property had passed to a 
stranger, and we are of opinion that limitation, at all events, 
would not rim until the death of the tenant for life, and that 
would be within twelve years of the institution of this suit/’ 

A fraudulently obtained possession, and B afterwards pur- 
chased the property at an execution sale under a decree 
against A, More than twelve years after the dispossession 
by A, but less than twelve years after the purchase by 
a suit for possession was brought against the latter by C, 
It was held that G^s right of action was not barred, B not 
having possessed under a bond fide title for twelve years (5). 

(s) Manly v. Patterson^ I. L. E. 7 Calc. 394, 

(a) 14 Moore’s LA. 101 ; S.C, 8 B.L.R. 122. . 

(&) Jodha Singh v, Kttrchund Singh^ S.B.A, N.W.P., 1854, p, 39L 
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Possession obtained by a mortgagee under his mortgage 
is not a bond fide possession, or siicli as can convey a per- 
manent title (o.) Under the Regulation, an adverse title 
must also be a bond fide title under tlie shorter period of 
limitation : and as neither mortgagor nor mortgagee can in 
ordinary cases be unconscious of the conditional nature of 
their own titles, there is no ground for presuming generally, 
between the immediate parties, adverse title from mere 
length of possession’^ (J)« 

Under Act XV of 1877, sec, 28, on the termination of the 
period limited to any person for instituting a suit for 
possession of any property {e) his right to such property ^is 
extinguished. The eflPect of this is, that, after the prescribed 
period of limitation has passed, an absolute interest in the 
property exists in the party who has been in possession 
during that period. The corresponding section of Act IX 
of 1871 (/) was limited to suits for possession of ^‘any 
land or hereditary ofBce.^^ 

There was no corresponding provision in Act XIV of 

1859, but it was held by the Privy Council under that Act 
that a twelve years’ adverse possession of land not only 
barred the remedy of the rightful owner, but extinguished 
his right (y). 

(c) JRamhhujun Faftccis y, Goor SuJiae, SJ). A, N.W.P., 1854, 
p. 425. See also Petition No. 314 of 1856, S.D.A., 1857, p. 121. 

(d) Frannatli Eoy Chowdry v. Eookea Begum, 7 Moore's I. A. 323 • 
S.C. 4 W.E. (P.C.) 37 ; Musst Ameerun v. Musst, Hyatun^ S.D.A., 

1860, voL 1, p. 443. See also Yanneri Furushottaman* Namludri 
V. FatanaUil Kunju Menamn^ 2 Mad, H.C. 382 ; and ante p. 431. 

(e) As to what is included in “property" see the remarks of GartJi, 
C.J,, in Earn Chunden Ghosaul v. JuggutmonmoUney DqAee I.L.R 
4 Calc. 283 (c/. p. 297). 

(/) Sec. 29. 

(g') Gunga GoUnd Mundul v. The ColUetor of the 24-Pergunnahs^ 
7 W.B. (P.C.) 21 ; S.C: 11 Moore’s I.A, 345. 
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A suit IS instituted in ordinary cases when the plaint is 
presented to the proper officer, and its return for amend- 
ment and subsequent presenLation and acceptance by the 
Court will not constitute a fresh institution of the suit So 
where the plaint in a suit for money charged upon imrao-^ 
veable property, which described such property as the 
defendant's ^ione biswa fire bis-wansi share within the juris- 
diction of the Court” was presen ted. on the 21st N’oveinber 
1878, within the period of limitation prescribed for such 
a suit by Act XY of 1877, and it was subsequently returned 
for amendment, and, having been amended by the insertion 
of the words in moiizah S parganna S” after the word 

share” was presented again on the 8t.h Jannarj 1879, 
after such period, it was held that the date of the amendment 
of the plaint did not affect the question of limitation for 
the institution of the suit (A). 

The law of limitation must always be strictly applied* 
But if the period of limitation prescribed for a suit expires 
on a day when the Court is closed, the suit may be institute 
ed on the day the Court re-opens (t). 

A suit brought a mortgagee to recover from the mort- 
gagor personally the amount due to him, must be brought in 
a Court within the limits of whose jurisdiction the cause of 
action arose, or the defendant at the time of the commence- 
ment of the suit resides or works for gain, &c. (j). If 
the suit be for possession of the property mortgaged, the 
rules as to the Court in which it is to be instituted are 
the same as those which apply in the case of redemption 
suits (^). 

(Ji) Bam Lai v. Harrisant I.L.K, 2 All. 832. 

(i) Act XV of 1877, sec. 5 ; Act IX of 1871, sec. 5c?. 

(j) Act YIII of 1859, sec. 5 ; Acts X of 1877 and XIY of 1882, 
sec. 17. 

' (k) Su^ra, pp. 374, 375. Act YIII of 1859, secs. 5-™*14. Acts X 
of 1877 and XIY of 1882, sec. 16, 
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A suit on a simple mortgage, to ascertain the amount of 
tlie debt and have it declared a charge on the land, and for 
a decree for sale was lield, so far as it affected the land, to 
be a suit for land within the meaning of sec. 5 of Act VIII 
of 1859 Q). Tims the mortgaged land being in the district 
of Z, but the mortgagor not being personally liable to the 
jurisdiction of the Court of that district, it was held that a 
suit to have the laud declared liable to the charge, and for 
sale, was well brought in the District Court of Z. But that 
C^ourt could not give a decree against the mortgagor person* 
ally for the mortgage debt (m). 

A suit was instituted in the Court of the Subordinate 
J udge of Benares for money secured by the mortgage of 
immoveable property situate within the limits of the Benares 
Court and of immoveable property situate within the 
limits of the family domains of the Maharajah of Benares. 
The Subordinate Judge, not having jurisdiction to proceed 
with the suit, so far as it related to the latter property, 
obtained the necessary authority to proceed under the pro- 
visions of sec. 13 of Act VIII of 1859 from the High Court 
in concurrence with the Board of Revenue. He then pro- 
ceeded with the suit, and, on the 18th November 1874, gave 
the plaintiffs a decree for the recovery of the money claimed 
by the sale of the mortgaged property. With a view to 
bring the mortgaged property situate within the limits of 
the family domains of the Maharajah to sale, this decree w\as 
sent for execution to the Subordin ate Judge at Kondh, within 
whose jurisdiction such property was situate; and such pro- 

{!) Compare Act XIT of 1882, sec. 16. 

{m) In the matter of the Fetiiion of S, J* Ledie^ 9 B.L.R. 171 ; S.C. 
18 \y.R. 269. So also Musst. Ahmedee Begum v. Bahee Persaud^ 
18 W.B. 287 ; Mahomed Xhuleel v. Mussamut Sona Kooer, 23 W-R. 
123 ; and Buldeo Doss v. Mussumat Moot Kooer^ 2 N.W.P. (All.) 
H.C. 19. See contra, Yerikoba BaUhet Kasar v. Eambhaji valad 
Arjurif 9 Bom, H.C. 12., See p. 474. 
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perty was sold or the 29tli August and the 4th September 
1877. Subsequently the defendants, who held money decrees 
against H, one of the plaintiffs in the above suit, applied 
to the Subordinate Judge of Benares for the attachment and 
sale of interest in the decree abovementioned, falsely 
representing that the sales of the 29th August and 4th 
September had been set aside. E^s interest was accordingly 
put up for sale on the 29th May 1878 at Benares, by the 
Subordinate Judge of Benares, and was purchased by certain 
persons, who were induced to purchase by such false 
representations. The latter then instituted a suit against 
the defendants to have the sale of the 29th May 1878 set 
aside, and to recover their purchase money on this among 
other grounds, that the interest of if, being of the nature of 
immoveable property situate within the limits of the family 
domains of the Maharajah of Benares, could not legally be 
sold at Benares by the Benares Court. Upon this latter 
contention the High Court held that the Benares Court 
acted tiUra vires in selling at Benares an interest in 
immoveable property situate within the family domains 
of the Maharajah of Benares, and also that the provisions 
ofsec. 13of Act VIII of 1859 were not applicable in 
a case in which a portion of the immoveable property 
was situate within the limits of those domains, as they 
did not constitute a districtwithiu the meaning of that 
section fn). 

But where a decree was obtained in the Court of the 
Subordinate Judge of the district of Backergunge on a 
mortgage of a single revenue-paying estate, part of which 
lay within that district and part within the district of 
Furreedpore, it was held by the Calcutta High Court, with 
reference to see. 19 of Act X of 1877, that the Court which 
passed the decree was competent to order a sale of the whole 


( 7 i) Mcighu Nath Das v. KaJchan Mal^ 3 Alb 668, 
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2r/.aioo«, I,L.E. 8 
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Eumn Singh v. Oreedharee Loll, 8^^ • 

AU V. Batooh Bao Narain Singh, 1 h'S- 
' (s) " Janhi jbas v. Badn Nath, I,L B. 2 All. 6 . 
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property is in excess of the charge, the amount of the 
charge ; when the charge is in excess of the property, the 
value of the property (if). 

It has been held that when land is mortgaged to two 
persons jointly, to secure a sum advanced by them in 
equal proportions, a suit by one for his share of the money 
will lie, although he does not make his co-mortgagee a 
party to the suit (u). And where one of two joint morfr 
gagees (by way of simple mortgage) sued for his moiety 
of the debt, and got a decree for it, and in execution attached 
and sold the mortgaged property, — it was held that the 
other mortgagee might sue for his moiety and have the 
lands sold a second time in execution of his decree, unless 
the purchaser at the first sale chose to redeem. In this 
last case, the purchaser took with notice of the claim of the 
other mortgagee (?;). This decision, however, cannot safely 
be followed. There is no doubt that, as a general rule, if the 
mortgagees are joint, and there is in the mortgage contract 
no express severance of their interests, the suit for the re- 
covery of the money due upon the mortgage must comprise 
the interest of all the mortgagees, and they must be parties 
to the suit either as plaintiffs or as defendants (««?)• 

Thus where the whole of a mortgage debt was due to the 
persons claiming under the mortgage jointly and not 
severally, and a person, entitled only to one moiety of the 
debt, foreclosed the mortgage as to that moiety, and sued 
the different mortgagors for possession of a moiety of their 
interests in the mortgaged property, in virtue of the mort- 
gage and foreclosure, it was held by the Allahabad High 

(t) KrUhiama Chariar v. Srinivasa Ayyangar, LL.R. 4 Mad. 339. 
(m) Bamruttun v, Uhmed Eoossein Khan^ S,B.A. N.W.P., 1853, 
p. 91. 

{v) Indurjeet Koonwiir v, Brij Bilas Lai, 3 W.R. 130. 

(iv) Compare the Transfer of Property Act, 1882, sec. 67, cl. (d) and 
sec. 85. 
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Court that the foreclosure was invalid and the suits wore 
not maintainable (i»). 

It would appear from a decision of the Allahabad Court 
tbatj when a mortgage of an estate is a joint one, and there 
is no specification in it that any individual share or portion 
of a shave of such estate is charged with the repayment of 
any defined proportion of the mortgage mone}^, but the 
'whole estate is made responsible for the mortgage money, 
foreclosure proceedings to which all the mortgagors are not 
parties are irregular, and that it is not competent for the 
mortgagee to treat a sum paid by one of tlie mortgagors 
as made on such mortgagor’s own account in respect of what 
might be calculated as bis reasonable share of the joint debt 
and to release his share from further liability. When, tliere- 
fore, in the case of such a mortgage the mortgagee in taking 
foreclosure proceedings exempted the person and share of 
the mortgagor so paying and' proceeded only against the 
other mortgagors, and the mortgage having been foreclosed, 
sued the other mortgagor, for the possession of tlieir shares 
of such estate, it was Iield that, as the foreclosure proceed- 
ings were irregular the suit was not maintainable (^). 

But where the mortgagor sold the equity of redemption 
of one portion of the mortgaged property to the mortgagees, 
and of the rest to third parties, it was held by tlie same 
Court that the mortgage was split up ; that in respect of the 
portion of the propertj’^ purchased by the mortgagees merged 
in their purchase, while that in respect of the rest of the 
property remained a debt redeemable by the purchasers at 
a proportionate valuation, and in consequence one which 
the mortgagees could foreclose on similar terms, and 

(tc) Bishan Dial v. Ma7ini Ram, I.L.U. 1 All. 297, See also 
Bliora Roy v. Alilach Roy, 10 AV.B. 476. For circumstances justify- 
ing an exception to the rule see Eunoomanpersaitd SaJioo v, Kalee« 
pef'saud SahoOf W.E. 1864 p. 285, 

(?/) Chandiha Singh v, Fchhctr Shigfi, I.L.R. 2 AIL 906. 


THGUIOINa FOnmCLOSURTi;, 


tlierefore that a suit for possession of that portion of iho 
property of the mortgagees, who had foi’nclosed the mort- 
gage in respect of it for a proportionate amount of the 
mortgage money, was maintainable (z). 

Where there was a large body of co-sharers in an 
estate, wliich had fallen into arrears and 'vvas about 
to be sold by Government, and certain persons'‘ saved 
it from sale, by advancing the sum required, in return 
for which they got a conditional sale of the property exe- 
cuted by thirty-nine sharers, it was held that as this sale 
had been for many years recognised by the vrhole body of 
sharers, the mortgagees were entitled to foreclose the mort- 
gage against the wliole body, although it appeared that 
four or five sharers were not in any way parties to the exe- 
cution of the original deed of mortgage {a). 

Where, however, two out of certain co-sharers of a 
patni talook executed a mortgage bond with the object ot\ 
paying off a quota of the rent due on the estate, and the 
mortgagee sued all the co-sharers on the bond, it was held 
that the liability under the bond only extended to the 
co-sharers w^ho actually signed the document, and to such 
other co-sharers as, by their presence at the time when the 
bond was executed, might impliedly be considered to have 
acquiesced in such execution {d). 

It is 011I3?' in mortgages by bye-bil-wufii, kut-kiibala, or 
conditional sale, that foreclosure can occur (o). 

(s) Bkliesliar Singh v. Lai/c Singh, I.L.E. 5 AIL 257. 

(a) Sheogovindpershad Singh v. Bamchufnm Doobe^ S.D.A. N.W,P., 
1854, p. 133. 

(b) Mohesh Chunder Banerjee v. Earn Pursono Clwiodry, LL.E, 
4 Calc. 539. 

(c) This statement has been called misleading by the late learned 
Chief Justice of the Allahabad High Court (6w’ Bohert Stimrt). See his 
remarks in Qopal Fandey v. Pcmotam T>aB^ T.L.R. SAIL 121 {cf 
p. 126) (F.B.). It must, however, be read in connection with chap, TI. 
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In puv^ usnfructuavy mortgages, iucluding those by lease, 
nothing more than a temporary enjoyment of the land 
given to the mortgagee, liable to be pnt an end to at any 
moment (unless the mortgagor is barred under the Limitation 
Acts of 1859 , 1871 or 1877), on the mortgage debt being 
cleared off (d). In simple mortgages, and m mor^ages 
by bye-bil-wufa, kut-kubala or conditional sale, Mhetiier 

accompanied by possession and usufruct or not, the mort- 
gagormay,ifhe make default, be deprived of his jrhole 
interest in the property he has pledged. In theformei 
case, die rights of the mortgagor are, under a decree o 
Court, put up for sale, and transferred to whomsoever may 
be declared the purchaser: in the latter, foreclosure takes 
place, that is to say, all the interest of the mortgagor m 
the mortgaged lauds ceases, and passes directly from him 

to the mortgagee. 

Thout^h an usiifriiotuary mortgagee, who has not 
hypothecated the property as security for the “^20 
mLj, cannot, even where the mortgagor has failed to 
deliver possession of the mortgaged property in accordance 
with the terms of the mortgage, sue the mortgagor to receive 
the principal money and interest by enforcement of the 
lien, still, when such a suit was brought, the Court, 

holding that it was inequitable to dismiss it for this reason, 
treated it as one for compensation for the breach of the 
contract of mortgage of which the defendant had been 
guilty and gave t he plaintiff a decree for the principal 

from wHch it will appear that the learned author of this treatise only 
professed to treat of the forms of mortgage in common use. Of these 
the only one in the case of which foreclosure can occur is the mort- 
gage by conditional sale. No doubt, as stated by Sir S. Stuart, 
“foreclosure may take place, if the terms of the contract admit of 
that remedy,” whatever the name of the mortgage may be. 

- (d) See Lakhund Sliaha v. Ummut-ul-U^r Beehee, S.'D.A., 
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mort<yage money with interest at the rate specified in the 
contract of mortgage, which it considered might fairly 
be taken as a reasonable guide in estimating the amount 
of damages to be decreed («)• 

The mortgagee is bouud by the terms of his contract, 
and cannot sue to foreclose, or to have his debt paid or 
the land sold in satisfaction of it, until the time fixed by the 
contract for the repayment of the loan has passed {/)• 

There was a zur-i-peshgee lease for ten years at a certain 
fixed with an express contract by the mortgagor 
to repay the principal on a day named : and the lease pro- 
vided that the mortgagee should out of the fixed jumma 
retain a certain sum annually by way of interest and 
Government revenue, and should pay to the mortgagor 
the residue of the jumma* It was also agreed that if the 
income of the property improved through the agency of 
the mortgagee, the mortgagor should have no claim to it : 
that the security should remain in force till the date of 
payment: and that meanwhile the mortgagor would not 
sell or mortgage the property. It was held that, after the 
period fixed for payment had passsd, the mortgagee had a 
right to sue the mortgagor personally for the amount due 
and to have the property sold in satisfaction, — and further, 
that, as the mortgage was entered into subsequent to the 
repeal of the usury laws, the mortgagee vras not bound to 
account for receipts from the property in excess of the 
annual jumma named in the lease {g)» 

By means of a deed of conditional sale dated the 14th 
May 1874 A mortgaged to B for a sum of Rs. 2,000 

(e) Mahesli Singh v. Ohauharja Singh, I.L.R. 4 All. 245. See 
also Slieo Narain v. Jai Gohindf I.L.R. 4 All. 281. See also 
supra p. 306. 

if) See Koonjleharee Soo'kul v. Kishen Mishore Shome^ S.D.A., 
1854, p. 507. 

(g) Muiinoc Lai v. Baboo Beet JBhoolun Singh ^ 6 WJl., 283. 
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r«rt-xinland for a term of seven years. Amongst otlvor 

provisions the mortgage deed contained the following (m) 

that A should retain possession of the property paying m ei es 
at 12 per cent, and should repay the principal within seven 
years and then get the property redeemed and 
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rendered conclusive in tlie maimer prescribed by that Regu- 
lation in pursuance of the fifth clause of the deed. The 
suit was accordingly dismissed (i). 

The decision in the above case was approved and followed 
in the case of Piari v. Khiali Bam (%)* There the mort- 
gagee had two remedies in respect of the mortgagor’s breach 
to pay the stipulated interest at the time fixed by the mort- 
gage deed, one being a suit on foreclosure proceedings to 
convert the mortgage into a sale and the other a suit to 
recover his money against his debtor by enforcement of his 
lien against the mortgaged property. He chose the former 
omitting the latter, and his suit was held to have been rightly 
dismissed on the ground that he was not entitled to such 
remedy until the expiration of the mortgage term. He 
afterwards, however, brought a second suit to enforce his 
lien against the property, and though it was contended that 
he should have included that claim in the former suit and 
not having done so it was barred under sec. 43 of Act X 
of 1877, it was held, that, inasmuch as at the time he brought 
his suit after the foreclosure proceedings he was not a per- 
son entitled to more than one remedy, not being entitled to 
the one he then asked for, that section had no application 
and consequently he was held entitled to the relief he sought 
in his second suit. 

It has been held by a Judge (Norris, J.,) of the Calcutta 
Court, exercising Original Civil Jurisdiction, that a suit for 
foreclosure or sale is one to obtain relief respecting immove- 
able property-^^ within the meaning of sec. 77 of the Code of 
Civil Procedure (Act XIV of 188^), and therefore that the 

(h) Imdad Hus am Y, Mannu Lai, 3 All. 609. See also 

Srhnati Saraslhala Behi v. Nand Lai Sen, 5 B.L.B, 389. See 
contra Prosaddoss Dutt v. , Ramdhone Mullick, 1 Ind. Jur, 
(1866) 255; and Buldeen v. MussL Golab Boomver, M (Agra) 
H.C. (F.B.) 102. 

(0 I.L.R, 3 AIL 857. 
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decided iu that suit that N was primarily and personally 
liable for the interest then due on the niortgage, as he 
bad received tlie sale proceeds of the property, and the 
property was only liable in case he failed to satisfy the 
claim. M subsequently paid into Court the sale proceeds he 
had received and the plaintiff was paid the same. In 1878 
the plaintiff again sued the same persons for interest and 
again N was declared primarily and personally liable, on 
the ground that he had not at once made over the sale 
proceeds to the plaintiff. In 1880 the plaintiff sued the 
same persons to recover the principal amount and interest 
due on the mortgage by the sale of the mortgaged property. 
It was held that whatever might have been the rights and 
relations of the parties so long as any portion of the sale 
proceeds remained with N, their position towards him 
assumed an entirely different character when once he had 
discharged himself of these moneys, and with this change 
in the situation the ratio decidendi of the suits of 1875 
and 1878 no longer existed, and therefore the decisions in 
those suits did not preclude the plaintiff from bringing a 
suit to recover the principal and interest due on his 
mortgage from the mortgaged property 

If the property is in the possession of third parties who 
claim it as purcliasers, or otherwise in a manner adverse 
to the mortgagee, they should be made defendants, so that 
the claims of all who have, or assert an interest in the 
matter, may be disposed of in one suit (n). And if there be 
persons not parties to the suit claiming an interest in the 
property, no form of dealing with the property in their 
absence can prejudice their rights (o). 

(??t) Jdatan Mai v. Manuman Das, I.L.R. 5 Alb 118. 

(n) Anmioido Moyee Dossee v. Dkomndro Chimder Mooherjee, 14 
Moore^s I.A. 101 ; S.C. 8 B.L.R. 122. 

fo) Syud Emam Momtazooddeen Mahomed v. Majeoomar Dobs, 
14 B.L.R. 408 (F.B.) (c/. pp. 429, 440, and 441.) 


oi’ THE 'tftE ^MlOBTGiiaEE, 

THs point was very clearly laid down by the Madras 
High Court in a case (p) in which it was contended that a 
first mortgagee w'as not bound to make a second mortgagee 
a party to his suit on his mortgage, and that a sale made 
in execution of a decree obtained in that suit was binding 
on the second mortgagee notwithstanding that he had not 
been made a party to the suit, and certain authorities (q) 
were quoted in support of this contention. The Court 
said (f) : A consideration of the nature' and incidents of 

of a mortgage leads us to the conclusion that the rulings 
opposed to the rulings and dictum cited are the more sound. " 
The effect of a mortgage is to transfer to the mortgagee a 
portion, more or less extensive according to the nature of 
the mortgage, of the rights of the mortgagor. ^ ^ ^ 

Where the mortgagor has transferred in whole or in 
part such interest the interest remaining in him) 

the transferee acquires against the mortgagee similar 
rights to those possessed by the mortgagor, so far as they 
are necessary for the enjoyment and preservation of the 
interest transferred to him. If the mortgagee desires 
to foreclose the mortgagor, or to bring the property to 
sale, a purchaser from the mortgagee or a second mort- 
gagee is entitled to redeem the first mortgage and thus to 
protect his own interest in the property mortgaged. Hence 
it has been held that to render a decree for foreclosure 
or sale effectual, the mortgagee must make subsequent pur- 
chasers or incumbrancers parties to the suit, at least if 
he have notice of them or circumstances exist which 

(p) Venkata v, Kannam, LL.R. 5 Mad. 184 ; see also Venkata- 
narsammah v. Eammh^ I .L,E. 2 Mad. 108 (c/. p. Ill) ; and Timnm 
V. Bern Bai^ I.L,U. 5 Mad. 265. 

{g) Euling in Muthom Nath Pal v, OTiundermoney Bahia, I.L.E. 

4 Calc. 817 ; and dictum of West, J., in 8. J5. Shringapiire v. S, 
Petlie, I.L.R. 2 Bom. 662. 

(r) Venkata v. Kannam, I.L.E. 5 Mad. 184 (c/. pp, 1 86-— 187.) 
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should have put him on inquiry as to the claim by them of an 
interest in the mortgaged property. In Brojomth Koondoo 
CliowAry v. Klielut Chunder Gkose {s) it was held by the 
Judicial Committee that a purchaser from a mortgagor 
of property in the Mofussil was not bound by foreclosure 
proceedings to which he had not been made a party/’ 

In the case before it the Court held that a puisne mort- 
gagee who was in possession of the land in qtiestion was 
entitled to ask that a suit to eject him, brought by the 
assignee of the ])urohaser of the hind which had been sold in 
execution of a mortgage decree obtained by a first mort-' 
gagee in a suit against the mortgagor alone, should be dis- 
missed, but as he had not taken exception to the decree, 
which ordered him to pay the amount realized at the Court sale 
within a certain time, or else to deliver up possession to the 
plaintiff or be for ever foreclosed, the Court need not dis-^ 
tiirb it in his interest. Its effect would be that on pay- 
ment of the sum ordered with interest, the puisne mort'^ 
gagee would be entitled to possession as mortgagee, both in 
respect of this original debt and of the sum he was now 
required to pay for its protection. 

And this ruling is in accordance with decisions of the 
Calcutta and Bombay Courts. Thus in a case which came 
before the Calcutta High Court, the mortgagee sued on his 
mortgage, obtained a decree for sale and became the pur- 
chaser. Subsequently to the mortgage and before suit the 
mortgagor had granted a zurpeshges lease of the properties 
included in the mortgage. The zurpeshgidar was not 
made a party to the suit. It was held that the purchaser 
could not oust the zurpeshgidar ; and it was intimated 
that his only course would be to bring a suit against the 
zurpeshgidar to have his right declared to sell the property 


(s) 14 Moore’s I. A. 144 ; S.G. 8 B.L R. lOo. 


OF raft 

to satisfy liis mortgaga-debtj sd as io give tbe zurpesligidar 
an opportunity of redeeming^’ (t). 

So also it has been held by the same Court that where a 
mortgagee of a zemindari brings a suit on his mortgage 
against his mortgagor, wdio previously to the mortgage has 
granted fx, patni lease of the zemindari to a third party^ 
the patnidar should be made a co-defendant, in order that 
he may have an opportunity to redeem {n). 

And the rule, that the interest of a person, who has 
purchased the mortgagor’s equity of redemption is not 
affected by any decree in a suit to which he is not a party, 
has been applied by the Calcutta Court to a ease in which the 
purchasers having been joined in the mortgage suit on the 
mortgagee’s motion, had got that suit dismissed as against 
them on the ground that they were improperly added. The 
Court held that this did not preclude them in a subsequent 
suit for possession by the mortgagee, who had himself 
purchased the property at the' sale in execution of his 
mortgage decree, from claimwig to retain the mortgaged 
property then in their possession on payment of the plain- 
tiff’s claim against it on the mortgage. The Court accordingly 
only gave the plaintiff a decree for possession conditional 
on the defendant’s failure to redeem (v). 

The Bombay Court has also applied tlie same rule. 
By two deeds, dated February 1868 and September 
1872, which were duly registered, A mortgaged certain 
lands to B for ^ term of years which expired in 1880. 
In October 1873 ^4 executed a mzindmd in favor of 
relinquishing all h is right in the lands, and B next day 

Eadlia Per shad Mmer v. Monohur has, l.L.lt. 6 Calc. 317. 

{u) Xasumunnissa Bilee v. Mlmtna Bose, I.L.E. 8 Calc. 79. See 
also Go^^ee Bimdhoo Sliantra Moliapattur v. KaUe Pudo Banerjeet^d 
W.R. 338 ; and post pp. (473 et seq*) 

(v) CJnmderNath Mullkh v. JSilalcant Banerjee, I.L.R. 8 Calc. 
690. 
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executed a kabuliat to Government for the lands which were 
thenceforward entered in B's name* Previous to the second 
mortgage and to jB, in March 1870, A. had 

by a duly registered deed mortgaged the same lands to 
X, whoj in 18745 brought a suit against A on his mortgage, 
and obtained a decree under which be sold the mortgaged 
property and became himself the purchaser. B was in 
possession of the property before and at the time of the 
institution of that suit, but was not made a party to it. B 
subsequently sold tlie land to C by a duly registered deed. 
X then sued B and G to get possession of the land on the 
footing of his purchase at the sale in execution of his 
own decree. The High Court of Bombay held that 
possession at the time X instituted his suit was sufBcient 
to put X on enquiry aud to constitute legal notice to him 
that the equity of redemption was at that time vested in 
jB, and it was, tlierefore, X’^ duty to make B a party to the 
suit brought by him against A, Not having done so X could 
not rely, in support of his own title, upon a purchase, under 
bis own irregularly obtained decree, and could not tliere- 
fore stand in a better position as against B than if bis 
original suit had been properly constituted, and be was 
therefore bound to give B an opportunity to redeem his 
mortgage (^^?). 

And so when a person mortgaged the same property 
to two separate persons, and the first mortgagee brought 
a suit on his mortgage without making the second mort- 
gagee a party, and obtained a decree, in execution of 
which the property was sold and purchased by himself, 
and when at such sale the second mortgagee gave notice 
of his claim and then brought a suit against the mortgagor 

Go) Warn V, Gtilahsingh, I.L.R. 4 Bom. 83, overruling the 
dictum of Wesl. J,, in B, D. Shringar])ure v. S.B. PeiJieAAj.'^. 2 Bom, 
662. 
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and the first mortorao:ee for the amount due on his mort- 
gage, it was held by the same Court that the second mort- 
gagee, as representing the equity of redemption of the 
mortgagor to the extent of his mortgage, should have had 
an opportunity of redeeming the property from the first 
mortgagee’s mortgage, and have been made a party to the 
latter’s suit, and that not having been so made, he was 
entitled to a decree framed on the basis of sucb right of 
redemption (ai). 

In a recently reported case (y) a purchaser at a sale 
under a decree obtained upon her mortgage by a prior regis- 
tered mortgagee, who had never had possession, sued a sub- 
sequent registered mortgagee, who had obtained possession 
of the mortgaged property at the time of her mortgage, 
to recover possession of the land, which had been given 
^him at the time of the purchase, but of which he had been 
afterwards deprived by the subsequent mortgagee, who 
had recovered it in execution of a decree in ejectment 
against a person who was in occupation of the land as 
tenant. The subsequent mortgagee had not been made 
a party to the prior mortgagee’s mortgage suit. It was 
held by the High Court that the claim of the prior mort- 
gagee against the laud was prior to that of the defendant, 
inasmuch as her mortgage was prior in date to the defen- 
dant’s mortgage and registered. She had a right to main- 
tain a suit for sale of the land to satisfy her mortgage, 
but she ought to have made the defendant, as subsequent 

(a;) JDamodar Devcliand t. Naro Mahadev Kelkar, I.L.E. 6 Bom. 
11. diso Shaih Abdulla Saiha y, Majl Abdulla^ I.L.R, 5 Bom. 
8 ; Btipcliand Dagdusa v. Dmlatrav VitTialarav^ I.L.R. 6 Bom. 
495 ; Shivram v. Genu^ I.L.R. 6 Bom. 515 ; Naran PurBliotam 
V. JDolairam VircTiand, I.L.R. 6 Bom. 538 (F.B.). 

(^) Madliahai v. Shamrav Yimyaht I.L.R. 8 Bom. 168. Though 
'this case was decided in 1881, before any of the cases in I.L.R. 6 
Bom, above referred to, it was not reported till April 1884. 
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mortffageoj a party to it, inasmuch as the equity of re- 
demption was vested in the defendant to the extent of her 
(defendant’s) share, and she (defendant) would have been 
entitled to redeem the land by payment of the amount 
which might have been found due to the prior mortgagee in 
her suit. The defendant being in possession of the land at the 
time of the institution of the suit by the prior mortgagee, the 
prior mortgagee must be regarded as having had notice of 
the defendant’s claim, and was bound to make defendant a 
party to that suit, in order to give a good title to a pur- 
cliaser under such decree as might be made in that suit, 
and that the prior mortgagee, by her omission, did not 
aiford the defendant tlie opportunity of redeeming, to 
which the defendant was entitled. The plaintiff, notwith- 
standing notice of the defendant's claim, became the 
purchaser, although the defendant was not a party to the suit 
by the prior mortgagee, and therefore not bound by the 
decree in it. The plaintiff accordingly was fully aware 
of the inferiority of the title which he was acquiring. "So 
doubt the decree in the prior mortgagee’s suit bound the 
mortgagor, who was a party to it, so far as his right to 
redeem was concerned. The plaintiff^ therefore, had a 
good title to the interest of the mortgagor, and w^as en- 
titled to redeem the land from the defendant’s mortgage. 
The utmost relief which the Court could afford to the 
plaintiff under the above circumstances was to permit him 
to amend his plaint by praying a redemption of the land 
from the defendant’s mortgage, and to treat his suit, which 
was in the nature of an ejectment suit, as one for redemption. 

But the view of the Allahabad High Court would appear 
to be different, so far, at any rate, as suits brought to 
enforce the lien under the mortgage are concerned. 

In the case of a suit for a mere money decree it has been 
expressly held by a Full Bench of that Court that the 


tie d.c.e. -.. o^y^the jH - 
Interest of tlie judgment- e or second mortgage 

and consequently purchases subject to a^seco 

created prior kS'doivnby Turner, 3., in the 

eTse toat when a suit is brought to enforce the hen 
Xr—, though it is not absototely " 

for the nlaintifif to make subsequent incnmbiance p- 

’ *f nnd tliouf^li if subsequent mcuuibraucers aie n 

“:^ T * l.ey»e.»t ‘“""aby 

made parties to the suit, t y 
X.- 1 nlniiitifl? may obtain, and maj at any 
.vhich the ph J y ^ ^ .f ao not redeem and a 

sale come in be defeated, unless they can 

sale takes place, ' J ^ ^ tbeir subsequent 

show something more tin nt 

to their own (a). 

And this luhng y purchaser under a decree 

case in which It was^^eld^^'^^ ^ mortgagee, against 
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subsequent incumbi at 

tothemoitgag off tbe lien of the prior mortgagee, 

Irf decree properly »S““‘ 

fetter ot e joiet Hindi, femily «. l>."er.,, «« enc.pt.on 


/ \ K7}7ih Chand V. Kalian Das^ LL.B. 1 All. 240 (F.B.) 
S S S P. ^ 45 ). This mlin. 

E the same Judge ia Yenhaia j. Kamam I . - • 


of the same Juage m ' 527 528). 

(b) Aii Hasan V. Dfttjya, I.L.K- 4 All. 010 w ly 
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to tlie rule tliat only such persons as are parties to a decree 
on a mortgage are bound by it. In such a case it has been 
generallj^ held by the Courts in this country that, though the 
decree has been made against the father alone;, and only 
liis right, title and interest have been expressly sold in exe- 
cution, still the son’s interest is bound if it is clear that the 
father was sued in his representative capacity (<?). 

But a recent ruling of the Privy Council would seem to 
throw doubt on the correctness of these decisions, in so iar as 
they purport to apply to cases in which a mero money 
decree has been obtained against the father alone^ and the 
judgment-creditor is himself the purchaser at the execution 
sale (d). 

The Court, after ascertaining the amount remaining due, 
will give a decree for it and make a declaration as to the 
mortgagee’s lien. 

The provisions of sec. 210 of Act X of 1877 are 
inapplicable to such decrees, and the Court cannot there- 
fore direct that the amount of the decree be payable by 
instalments (<?). Similarly, the words decree passed 
against an agriculturist” in sec. £0 of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) have been bold 
by the Bombay High Court, not to include a decree for 
the recovery of money by the sale of mortgaged property. 

(c) See ante^ pp. Gl-62. 

(d) Hurdey Narain Saliu v. Pundit Rooden Perhasli Atlsser^ L, R. 
11 I. A. 26, discussed in Tninlah Balhrislina v. Narayan IDamodar 
BahJiolhar^ L L. E. 8 Bom. 4S1, where it was held that wliere 
a decree passed upon a mortgage directs the mortgaged property 
to be sold, the decision in DeendyaVs case (see supra p. 60), which 
limited the “right, title and interest” which passed under the auction 
sale to the father's share, does not apply. 

(e) Hardeo Das v. Ruham Smght I.b.'R. 2 All. 320. Sec also 
Binda Prasad v. Madho Prasad^ I.L.E. 2 All. 129 ; Baclichu w 
Madad All, LL.R. 2 All. 649. 
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That section merely enlarges the provisions of sec, 210 of 
Act X of 1877, but only in cases in which the latter section 
applies (/). 

The same Court, however, refused to interfere in a case 
where a purchaser without notice was forced to satisfy a 
mortgage, and the lower Court, in consideration of the 
usurious rate of interest charged, awarded payment by 
instalments at short intervals (y). In that case also the 
Court, v/hile acknowledging that as a general rule the 
stipulated rate of interest is properly awardahle to a 
mortgagee until satis flic tioii of his decree (A), and that a mort- 
gagee is entitled to the costs of enforcing his security 
against one who disputes it, declined to interfere with the 
decision of the lower Appellate Court which reduced the 
interest payable under the mortgage from 24 to 6 per cent* 
from the date of the institution of the suit, and made the 
mortgagor pay the costs of the first appeal, the original 
Court having refused to allow any interest at all, and 
the mortgagee having appealed against that decision. 

If the mortgagor does not pay the sum decreed, the 
mortgagee must apply to the Court to have the mortgaged 
land sold in execution; and if the Court has declared his 
lien established, he will be entitled (but only as against 
parties to tlie suit) to an order for the sale of the right and 
interest of the mortgagor in the property, as they stood 
when the mortgage was entered into. Any surplus, which 
remains after liquidating the debt, belongs to the subsequent 
incumbrancers if they are parties to the suit, and subject to 
their claims, if any, to the mortgagor. 

(/) Sluinkaraj^a Dargo Faiel v. Danapa Virantapa^ I.L.U, 5 
Bom. 604, 

ig) J. Carvalho v. JSurlihi^ I.L.E. 3 Bom. 202. 

■ (/i) As to this see also Futtehma Begum v. Mohamed Ausiu\ 
I.L,U, 9 Oalc. 309 {(f, p. 314) j and Bandam 6'wcmi JS'aidu 
Atchayammaf LL.E. 3 Mad, 125, 




The present Code of Civil Procedure (Act XIV of 188E) 
isj like the former ones (Acts X of 1877 and Vill 
of 1859), defective in that it. contains no special pro- 
visions for the execution of decrees ordering the sale 
of immoveable property in satisfaction of a mortgage. In 
such cases the usual practice, in the Mofussil Courts, 
apparently is to proceed by process of attachment as in the 
case of other decrees (e). 

The Bombay High Court has, liowever, ruled tliat in 
order to enforce a decree which establishes a mortgage and 
directs a sale of the mortgaged premises in satisfaction of 
the mortgage, it is not necessary to issue an attachment. 
If the decree contains, as it ought to contain, a direction 
for sale of the mortgaged premises, the proceeding under 
such a decree by attachment is unnecessary as well as 
expensive and dilatory. The direction for sale in the 
decree is in itself sufiicient authority for the sale, such 
direction being founded on the specific lien or charge on 
the mortgaged premises created by the contract of mort- 
gage, and not on the execution clauses in the Codes of Civil 
Procedure (j). 

It has further been held by the same Court that 


(?:) 8yud Emam Momiacooddeen Mahomed v- Bajcoomar Eass, 
14 B.L.R. 408 (F.B.) {of. p. 440) *, Ehuh Chand v. Kalian Das^ 
LL.K. 1 All. 240 (P.B.) (rf, p. 245) ; Venlcatanarsammah v. Kamiakj 

I. L.R. 2 Mad. 108 (of, p. 1 12) ; JDayacTiand Nemcliand v. Hem- 
chand Bliammcliand,l.h.\i, 4: J^om. 515 (F.B.) {(f. p. 520); Kara- 
ymwav Damodar Dahholkar v. Balhrlshna Mahadev Gadre^ I.L.R. 4 
Bom. 529 (T.B.) (f, p. 534) ; Triiiibah Balkrisna v. Narayan 
Damodar Dccbholkar, I.L.U. 8 Bom. p. 481 p. 48G). 

(/) Dayachand Nemelimid v. HemcJiand Dharamchandy I.L.B. 
4 Bom. 515 (F.B.) {cf, p. 520). See also the observations of Melvilly 

J. , in Narayanrav Damodar Dahholkar y, Balhisha Mahade'u Gadre^ 
I,L.R. 4 Bom. 529 (F.B.) {f p. 534.) 
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altboiigli it is not the practice of tlie Mofussil Courts (k) 
to require a mortgagee \y1io sues for and obtains a sale of 
tlie mortgaged premises, formally to couTey to tbe pur- 
chaser, and the latter must be contented with a certificate 
of sale to him of the right, title and interest of the 
mortgagor, yet, in fact, the interest of the mortgagee, who 
causes the sale to be made, is held to pass to the purchaser, 
and the mortgagee is completely estopped from disputing 
that such is the effect of the sale (Z)» 

The proviso (o) of sec. 266 of Act XIV of 1882 which 
protects the materials of houses and other buildings be« 
longing to and occupied by agriculturists from attachment 
and sale in execution of a decree does not extend to such pro- 
perty when it is specifically mortgaged, and the mortgagee 
is entitled to have it sold to satisfy his mortgage decree (m) • 

Section 243 of Act VIIl of 1859 does not apply to a 
decree on a mortgage, when the decree declares that 
certain property is to be sold in satisfaction of the mort- 
gage debt, and in such a case a manager cannot be 
appointed inider that section. The judgment-creditor’s 
right of sale in such a case rests on the mortgage decree 
and not on the attachment in execution, when execution 
is taken out subsequent to the expiry of the period allowed 
for repayment of the mortgage debt. Neither can the 
decree be varied by proceedings in execution thereof (? 2 ). 

(h) The Court was, no doubt, speaking only of tlie Bombay Mofiis- 
sil Courts, but tbe practice in the other Presidencies is believed 
to be the same ; see, e,g^^ Te^ilcatamrsammali v. BamiaJt^ 
LL.E. 2 Mad. 108 {cf. p. 112.) 

(0 Mlievraj Jusrup y. Lingaya^ LL.E. 5 Bom. 2. See also 
Ballcmhia Vasiidev y. Madkavrav Hsfarayan^ LL.E. 5 Bom. 73 ; 
Sliaih Abdulla Baiba y. Eaji Abdulla, I.L.E. 5 Bom, 8. 

{m) Bliagmndas y. Eatliihha% LL.E. 4 B6m.25. 

|5?) Womda Khanum y. Eajroop Moer, I.L.E, 3 Calc. 335. Com- 
pare edso sec, 305, Act XIV' of 1882, and subsequent sections. 
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Tko decree is always against the mortgagor personally, 
and if the suit has been properly framed, should declare 
the mortgagee’s lien on the land (o). 

As to what amounts to a declaration of the mortgagee’s 
lien there has been some conflict in the decisions 
of the Allahabad High Court. Where the plaintiff sued 
on a bond in which real property was hypothecated, 
and in his plaint specifically detailed such property, and 
prayed for a decree charging the property hut the decree 
passed was in the following terms ; “Decree for plaintiff in 
lavor of his claim and costs against the defendant,” it 
was held {by Oldfield and Straight, JJ.), that having regard 
to the provisions of see. 205 of Act X of 1877, this was 
to be regarded as a mere money decree and not one for 
the enforcement of the lien (p). So, also, where in a similar 
suit the plaintiff obtained a decree for the “ claim as broutrht” 
without any specification in it as to the relief sought by 
charging the property hypothecated, it was held (by Spanhie 
and Straight, JJ.), that this only amounted to a money 
decree, and did not enforce the charge on the property ( 2 ). 

These two cases were decided subsequent to the case 
of Janki Prasad v. Baldeo Narain (r) which came before 
the Full Bench. That was a' suit on a bond in which 
real property was hypothecated, and the suit was adjusted 
by the defeudaut agreeing to pay the amount claimed 
and costs with interest within a fixed time, and that, 
in the event of default, the plaintiff was to bo at 
liberty to bring sucli property to sale. The Court made 
a decree ordering the defendant to pay the plaintiff the 
amount claimed and costs with interest “ in accordance 

( 0 ) Purihhet Khoontya v. QoUnd Dass, S.D.A., 1858, p. 358 ; 
Vciotal Ohunder Deb v. Golach Monee DeUa, 22 W.E. 360. 

(20 TAamman Singh v. Qanga Bam, I.L.E. 2 All. 342. 
iq) JIarguhh v. Meglraj, LL.B. 2 AH. 345, 

(r) I.L.E. 3 All. 216. 
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\vitli”suoh agreement, and tins was held by the Full Bench 
(consisting of Stuart^ C.J,, Pearson, Ttirner, SpanUe and 
Oldfield, iS.yTimier and dissenting,) to be a mere 

money decree, and not one which gave the plaintiff a 
lien on the property. 

Subsequent to the decision of this case by the Full Bench, 
there seem to have been several decisions the other way, 
which are uureported, but referred to in the case oi Eursxilch 
V. Meghraj ( 5 ) ; and the point again came before the Full 
Bench in the case of Debi Charaxi v. Pirbliu Din Ram (sf). 
There the mortgagee sued the mortgagor to recover the 
moneys due under the mortgage from the mortgagor person- 
ally, and by the sale of the mortgaged property, and the decree 
was in the following terms : That the claim of the plaintiff 
with costs of the suit and future interest at eight annas 
per cent, per mensem be decreed.’^ This was held by a 
majority of the Full Bench (consisting of Stuart, C.J., 
Pearson, SpanJde, Oldfield and Straight, JJ., Spanhle and 
Straight dissenting) to be a decree not merely for money, 
but also cnie for the enforcement of the lien. 

A mortgagee should, however, always be careful to see 
that the decree is properly drawn up, declaring his lien upon 
the land, and clearly specifying the relief granted to him by 
the Court. Moreover, it is the duty of the judgment-debtor as 
well as the decree-holder to see to this. Thus where a decree 
did not say in express language that the amount decreed 
was to be recovered in the first instance from the mort- 
gaged property, and that any balance not recovered there- 
from might be recovered from the other property belonging 
to the judgment-debtors, and it was contended on behalf 
of the judgment- debtors that, although these express words 

(s) LL.B. 2 All. 345. 

(t) LL.R. 3 AIL 388. gee also Bam Prasad Bam v^ Bagliunandan 
toj I.L.R. 3 AIL 239. 
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%Yere not to be found in the decree, it ought to be construed 
as if they had been actually inserted, the Court refused 
to accede to this contention, and said that if the judg- 
ment-debtors were dissatisfied with the decree in the 
particular form in which it was drawn up, they should 
have applied to the Court which passed such decree to amend 
it by inserting words which would have precluded the decree- 
holders from proceeding against any other property be- 
longing to the judgment-debtors, until they had first 
exhausted the property included in the mortgage bond (^^). 

If the decree does not restrict the parties in the first in- 
stance to the sale of the mortgaged land, but is merely 
against the mortgagor generally, coupled with a declaration 
of the lien, the decree-holder may proceed either against 
the person and his property or against the mortgaged 
property, subject to the discretion of the Court executing 
the decree to take such precautions as may be necessary to 
prevent injury to the mortgagor {v). 

Thus in a case which came before the Allahabad High 
Court, the Court applying equity, directed that a decree for 
money, w^hich ordered the sale of the mortgaged property 
in satisfaction of its amount, should be executed in the first 
place against the mortgaged property, wdiich the decree- 
holder’s brother had previously purchased at a sale in 
execution of another decree agaiust the judgment-debtor, 
paying a small amount for it in consequence of the 
existence of his brother’s decree, and that it should not be 
executed against the person of the judgment-debtor until 
the mortgaged property should prove insufficient to satisfy 
mortgagee’s debt (lo), 

A testator by his will directed payment of all his debts, 

(ti) KrhJiioldshore Butt v. Booplall Bass, I.L.R. 8 Calc. 687. 

(v) Luchmi Bai Koori v. Asman Sing^ LL.R, 2 Calc. 213. 

(vo) Wall Muhammad v. Turah AU^ 4 All. 497, 
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and subject thereto devised bis property to bis beirs. After 
one of tbe testator’s creditors bad obtained a decree against 
tbe beirs in tbeir representative capacity^ which by its 
terms was to be satisfied out of tbe assets left by the testa- 
tor, one of the heirs mortgaged his share in twelve properties 
left by the testator. Subsequent to the mortgage, one of 
the mortgaged properties was sold in execution of the credi- 
tor’s decree. The mortgagee brought a suit against the 
mortgagor and obtained a decree on his mortgage, in 
execution of which he attached the twelve mortgaged 
properties, but on the application of the purchaser at the 
sale in execution of the creditor's decree, the property w’^hich 
he had purchased was released from attacliment. The 
plaintiff then brought a suit against, amongst other persons, 
the purchaser and the mortgagor, claiming, amongst other 
things, to have the order, which released the one property 
sold under the creditor’s decree, set aside, and for a 
declaration that it was liable to satisfy his decree, and tlie 
Court held that, as neither the direction in the will for 
payment of debts nor the decree in the creditor’s suit 
created a charge on the property of the testator, the 
property sold in execution of the creditor’s decree liad 
been sold subject to the mortgage, and the mortgagee 
was entitled to execute his decree against that property. 
But, as it . appeared that the mortgagee deliberately 
abstained from executing his decree against eleven 
properties which still remained in the possession of the 
mortgagor, and proceeded against the one property wliich 
had passed out of the mortgagor’s possession, the Court 
directed the mortgage-debt to be apportioned between 
the twelve properties, and that the mortgagee should 
not be allowed to take out execution against the pro- 
perty which had passed out of the mortgagor’s posses- 
sion, except for the amount which should be apportioned 
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to that property, unless he satisfied the Court that he had 
made every possible effort to execute the remainder of his 
decree against the other eleven properties 

If the land is proceeded against in the first instance and 
does not produce a sufficient sum,, the mortgagee may still 
proceed against the mortgagor for the residue unpaid, as an 
ordinary decree-holder : and in so proceeding he is not 
restricted to the particular property over which he has a lien* 
Thus, if his lien extends only to one moiety of an estate, and 
that moiety proves insufficient, he may take out execution 
against the whole estate, if the other moiety also belongs 
to the debtor. As regards the latter moiety, however, his 
position will be only that of an ordinary decree-holder (^). 

But where property, which was subject to a mortgage, was 
sold in execution of a simple money decree, and the 
mortgagee afterwards obtained a decree against the mort- 
gagor for the recovery of the mortgage-money from the 
mortgagor personally and by the sale of the property, which 
decree he assigned to the purchaser under the money decree, 
who sought to have the decree executed, not against the 
mortgaged property, but against the surplus of the 
proceeds of the sale under the money decree due to the 
mortgagor, it was held that if the purchaser purchased the 
property knowing that it was mortgaged, or if in conse- 
quence of the mortgage he purchased it for a less sum 
than it would otherwise have fetched, it would be inequit- 
able to allow him to obtain satisfaction of the decree out 
of the personal estate of the mortgagor, as he would in that 
case be in fact paid twice over {z). 

(x) Mdjii Dluin Dhuv v. MoTiBsh CJiunder ChowdUTy, 9 

Calc. 406 *, and compare the Transfer of Property Act, 1882, s. 82* 

(^) Kislienhanth Butt v. Eainsoondur Shah, S.D.A., 1859, p. 1009 ; 
Kahe Pershad Singh Nmidee v* Eaye Kishoree Bossee, 19 W.R. 
281* 

(s) Gulah Singh v. Pemian, I.L,B* 5 All. 342, 

A S5 
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A mortgagee suing for a debt secured by simple rnort- 
gage, aud to have the pledged property sold in satisfiictiou 
of it^ need not include in his suit a prayer to set aside 
alienations of a date subsequent to that of his own mort- 
gage ; for the liabilities of the land are not^ so far as the 
mortgagee is concerned^ affected by such transfers (a) * 

A obtained a decree on a simple mortgage bond» B 
also obtained a decree on a similar bond, and sold the lands 
in execution* But J3’s mortgage was subsequent to -iV. 
It was held that A'^a rights were not prejudiced by the sale, 
and that he was entitled to have the property re-sold in 
execution of his decree, free from all subsequent incum- 
brances* And the fact that A had not taken out process 

: attachment against the lands, or given any intimation 
^f bis mortgage, at the time of JB^s sale, was held not to 
injure A^a right (6), 

In a case, which came before a Full Bench of the 
Allahabad Court, where the facts were that a decree enfoi’c- 
ing a first mortgage of certain property not being satisfied, 
the property was sold in execution of a decree of a later 
date enforcing a second mortgage of the property, it was 
held by Skiart, C.J., and OUfidd^ J*, that the decree enforcing 
the first mortgage could not be executed against the pro- 
perty, but the holder of the decree was bound to bring a fresh 
suit to enforce it, while Straight^ Brodhurst and Tyrrell^ JJ., 
held that there w^as nothing in the law to prohibit 
such a suit, which appeared to be the most convenient 

(a) Supra pp, 293-302. Karoo Lai v. Dataram^ S.D. A., 1857, p. 953 ; 
JDurjungeer Sunnassee v. Gourmohun Shah, S.D.A., 1857, p. 1063 ; 
Deendyal Bam v. Mothooraloll^ 1 Hay 106 ; ShaiJch JEida v. Bam 
Jug Fandey^ 19 W.E, 289 ; The Land Mortgage JBanJc v. Bam Ruttun 
JSfeogy^ 21 W.U. 270 ; Jungee Loll Mahajun v. Brijo BeJiaree Smgh, 
,2 W-R. (Misc.) 21, See also Brajaray Kisori Last v. Mohammed 
Salem, 1 B.L.R. 152. 

Q>) Fumtum Doss v* Baboo ZoU, S.D.A. 1855, p. 680, 
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and expeditions remedy (e). And in a more recent case 
a Division Bench of the same Court held that where a 
second mortgagee had sold the property in execution of his 
decree, the only course open to a prior mortgagee who held 
a prior but imexecuted decree was to bring a fresh 
suit against the purchasers to obtain a declaration of his 
right to recover the amount of his decree by a re-sale of the 
property. He could not, as contended by the defendants, 
have enforced satisfaction of his former decree in accordance 
with the provisions of sec. 295 of the Civil Procedure 
Code (Act X of 1877), inasmuch as the provisions of the 
first and second provisos to that section refer only to sales 
in execution of simple money decrees, whereas the property 
in question had been sold in execution of a decree ordering 
its sale, and the provisions of the third proviso related to 
subsequent and not prior incumbrances (d). 

There are several cases in which the right of a mortgagee, 
who holds an unexecuted decree on his mortgage, to bring 
a second suit to enforce his lien against third parties who 
have resisted the execution of his decree, has been contested 
on the ground that such a suit is barred by the provisions 
of the Code of Civil Procedure. 

Thus where a mortgagee, who had brought a suit against 
his mortgagor to have a declaration of his lien on the mort- 
gaged properties and obtained a decree upon his mortgage 
against his mortgagor, afterwards brought a suit against 
certain attaching creditors of his mortgagor to have a 
declaration of his lien over certain surplus moneys in the 
hands of the Collector who, previous to the institution 
of the mortgage-suit, had sold certain of the mortgaged 
properties free of all incumbrances for arrears of Govern- 
ment revenue, it was contended on behalf of the defendants, 

(c) Jagat Narain v. Jag Bujp, I.L.R, 5 All 452 (F.B,). 

(d) Jagat Narain Bai v. Dhmdheg I.L.K. 5 AIL 566. 
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that the suit was barred by see, 7 of Act VIII of 1859 
(eorresponding with sec, 43 of the present Code) because 
in his suit against the mortgagor, the mortgageej knowing 
that certain . of the mortgaged properties had been sold 
for arrears of revenue, did not apply to have the surplus 
sale proceeds declared subject to his mortgage lien, but 
merely asked for and obtained a decree against the mort- 
gaged properties. But the Court held that the cause of 
action in the two suits was distinct. In the first suit the 
mortgagee sought to establish his mortgage-debt and his 
lien on the mortgaged premises, and to obtain an order of 
the Court enforcing it, and the cause of action was the 
default of the mortgagor to make payment within the 
stipulated time. The cause of action in the present suit 
was the opposition of certain creditors to the satisfaction 
of the mortgage-decree out of money which represented the 
balance due to the mortgagors after payment of Govern- 
ment revenue on certain of the mortgaged properties sold 
under Act XI of 1859 in consequence of their default {e). 

Again, the obligee of a bond for the payment of money, 
in which certain property was mortgaged as collateral 
security, sued the obligor for the money due on the bond, 
claiudng the enforcement of the mortgage. At the time the 
suit was brought the property was in the possession of a 
third person, who had purchased it at a sale in execution 
of a money decree against the obligor of the bond. The 
obligee did not make the purchaser a party to the suit. 
Being resisted in bringing it to sale by the purchaser, he 
sued him to have it declared that the property was liable 
to be sold under his decree. It was held that the second 
suit was not barred by the provisions of sec. 43 of Act X 
of 1877, as the cause of action in the former suit arose 

(e) Kristodass Kwiioo v, Ramhant Boy Olmodlipy^ 

6 Calc. 142. 
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under the bond and gave a claim against the obligor only, 
and there was no necessity to make any other persons 
defendants, while the present claim was a distinct one in 
respect of a distinct cause of action (/). 

In another case, decided by the Allahabad Court, the 
obligee of a bond to secure the repayment of a loan by 
instalments, the property being hypothecated as collateral 
security for the due payment of such instalments had, in a 
suit which was held by the Court to be one to enforce his 
lien (^), obtained a decree against the obligor for the 
payment of certain instalments due under the bond and 
also a declaration that he was entitled to execute the 
decree to realise each subsequent instalment as it became 
due. He subseqiiently applied for execution of the 
decree in respect of certain instalments which had fallen 
due subsequent to the decree being passed, by sale of the 
property which had passed into the hands of a third party 
since the decree. On execution being refused he brought 
a suit to enforce his lien against the property in respect of 
those instalments, and it was held not to be barred ; for, 
though the first suit included a claim for the enforcement 
of the lien which was not decreed, yet^ as it was question- 
able whether a Court was competent to grant a declaration 
of right to recover instalments which ivere not due by 
executing a decree for instalments which were due, the claim 
in the second suit was held not to be the same as that 
in the former suit, and therefore sec, 13 of Act X of 1877 
did not apply (A). 

In a recent Calcutta case the facts were that the plaintiffs 


(/) Baliraichi Chauclhri v. Surju NaiJc^ LL.R. 4 AIL 257. 
ig) In the plaint the land was described as a debt — a proceeding 
which the Chief Justice {Sir B. Stuart) characterised as an ‘‘ absiiicl 
eeeentricity.” 

{h) Umrao Lai v. Behan Singh, I.L.B, 3 AIL 297, 
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liad advanced money to 0, a Hindu governed by tbe 
Mitaksliara school of law upon mortgage of ancestral 
property* 8^ who was stated to be G's only son, joined 
in the mortgage. Subsequently the plaintiffs obtained a 
decree against 0 and 8 fo-r the amount due on the mortgage, 
making the mortgaged property liable in satisfaction. On 
attempting to sell the mortgaged property other sons of C 
objected. The objection was allowed and the mortgagees 
were referred to a regular suit. They then sued . all the 
sons of C, who had died in the meantime, to establish their 
lien on the mortgaged property. It was contended on 
behalf of the sons, who had not joined in the mortgage, 
that the suit was barred under secs. 13 and 43 of the Code 
of Civil Procedure (Act XIV of 1882), inasmuch as it 
was based upon a cause of action upon which a suit had been 
brought and disposed of, that there was no separate cause 
of action upon which this suit had been brought, and that 
though they were not parties to the original suit which was 
brought upon the bond, still, if they were jointly liable 
with the executants of the bond, a second suit would not 
lie against them, the cause of action having been exhausted 
in the first suit. The Court was, however, of opinion that 
this whole contention was based upon a misapprehension 
as to the nature of the plaintiff ^s suit, which a consideration 
of the nature of the execution proceedings in the previous 
suit showed not to be a suit to make the defendants liable 
upon the original cause of action, but a sui^ which the 
plaintiffs were entitled to bring under sec. 283 of the 
Code of Civil Procedure to have it declared that the mort- 
gaged property was liable to be sold in execution of the 
plaintiff’s decree in that suit 

Where the mortgaged property has been sold by the 


_ {i) SUa7iath Koer v. Land Mortgage Banh of India, I.L.R, 
9 Gale, 888. 
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mortgagor subsequent to the mortgage, and the purchaser 
is a party to the mortgagee’s suit, the decree should reserve 
to the purchaser the right to save the property from sale 
on his paying off the sum due to the mortgagee (/). 

If tlie mortgagee’s suit is merely for the recovery of 
the money due to him, the fact of the decree being silent 
as to the particular property against which he may execute 
his decree, does not invalidate Ms lien. But if the mort- 
gagee has only a decree for the payment of a sum of monej, 
he cannot execute it against the mortgaged property?', to 
the prejudice of a hand fide purchaser. He may, however, 
enforce his lien on the mortgaged property by separate 
suit against the subsequent purchaser in possession (k), 

A person, on borrowing a sum of money, gave Ms bond 
for it : and the bond also pledged certain property, provid- 
ing that any sale or mortgage of it, until the lender’s claim 
was satisfied in full, should be invalid. The lender after- 
wards brought a suit for the money in the Supreme Court 
and obtained a decree. He attempted to execute his decree, 
as an ordinary judgment-creditor, by sale of the property 
pledged, but was resisted by some intermediate incumbran- 
cers whom he found in possession. He then instituted a suit 
in a Mofussil Court to realise the sum which had been decreed 


(/) Furikhet KhoontpaY. Gobmd FasSi S.D.A., 1858, p. 358 ; 
Goi^ee BJimdhoo Slicmtra, Mohapatiur v. Kalee Fttdo Baiierjee^ 23 
W.R. 338 ; Klmh Cliand v. Kalian Fas, I.L.E. 1 All. 240 {cfi p. 245 
per Turner, J.) And see post pp. 472 et seq. 

(Ic) Gopeenath Singh v. Skeo Sahoy Singh, 1 W.E. 315 (F.B.) ; 
MoJmn Ram v. Sheo Karain Singh, 2 W.R, 130 ; Mednee Pershad v. 
Modhoo Mungle Singh, 2 W.R. 282 ; Shaikh Moida Buksh v. Bhyrah 
Foss, 5 W.E. 115 ; Bindahun Chunder Shaha v* Janee Bibee, 6 W;E. 
312 ; Goluck Monee Fehia v. Ram Soondttr ChuckerhuUg, 9 W.R, 82 ; 
Gopee Muhtoon v. Jhugoo Muhtoon, 9 A¥.E. 150 ; S%rwan JTossein v. 
Shahazadah Golam Mahomed, 9 W.R. 170 (F.B.) ; Bmmnath 
Muhhopadhga v. Qosaindas Bara Madak, 3 (app.) 140. 
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to liim, by setting aside the intermediate incumbrances^ as 
illegal and contrary to the terms of his mortgage. It was 
held that^ inasmuch as thei'e was an express pledge of the 
lands to him, and a proviso that any sale or mortgage of 
them prior to the paj’-ment of his debt should be invalid, 
the mortgagees having already obtained a decree for money 
without any allusion being made to the sale of this parti- 
cular property in execution, did not injure his lien, and 
that he was still entitled to bring the mortgaged lands to 
sale free from subsequent incumbrances (/). But the 
lauds could be so sold, only if the subsequent incumbrancers 
were parties to the suit and did not exercise their right to 
redeem. 

In a case in which the mortgagee had got merely a 
decree for the payment of money, ignoring the existence 
of a mortgage, a subsequent decree-holder came in and 
sold the right and interest of the mortgagor in the 
property mortgaged. It was held that the mortgagee 
might still follow the land until his debt was satisfied, but 
that he could not claim the money realised at the sale in 
execution of the subsequent decree which had been obtain- 
ed (m). If, however, in such a case as this, the mortgagee 
wished to follow the land, he would have to get a decree 
establishing his lien as against the purchaser, if the latter 
were in possession (n). 


(1) Ahadie v. Maxioelli S.D.A. N.W.P., 1853, p. 316. See also 
JELunooman Doss v, Muesumut Koomeroonnissa Begum ^ 1 Hay 266 ; 
S.O. W.E. (Sp.) 40. 

(w) Woomasoonderee Dehea v,. Chowdlivy EugTionatli DaBB^ S.D.A. 
1860, vol. 2, p. 35. See also tSheohuJesli Singh v. Sheocliurnlal 
Sakoo, S.D.A.j 1858, p. 498 ; Karoo Lai v, JDataram^ S.D.A., 1857, 
p. 953. 

(n) Gopeenath Singh v. Sheo Sahoy Singh^ 1 W.E. 315. See ante 
P* ,, 
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Where, however^ the obligor of a bond, hypothecat- 
ing iminoreable property as collateral security, omitting, 
to claim the enforcement of his lien, had sued the obhVor 
for the moneys due on the bond, and had obtained a decree, 
only for the payment of the amount of the bond debt, the 
Allahabad High Court held that, under sec. 43 of Act X of 
1877, as amended by sec. 7 of Act XII of 1879 (e?), he could 
not be permitted subsequently to sue the obligor, and 
certain persons who had purchased the hypothecated pro- 
perty at a sale in execution of a money decree prior to thei 
date of his money decree, to enforce his lien (p). 

When a mortgagee (by simple mortgage) gets a mera 
money decree and under it attaches and sells the mortgaged 
property, the whole interest, both of the mortgagor and of 
the mortgagee, passes to the purchaser, — in other words, 
if a mortgagee who has got only a money decree attaches 
and sells the right, title and interest of the mortgagor in 
the property, the purchaser takes the whole interest of both 
the mortgagor and the mortgagee, and the latter cannot 
afterwards sue for a declaration that his debt is a charge 
on the laiid, and for sale, &c., under his mortgage (q)* * 

In the first of the cases in which this was expressly laid 
down here {r)j the mortgagee, after obtaining a money decree 
against the mortgagor, and attaching the mortgaged pro- 
perty, assigned the decree to a purchaser for value. The 
Court held that as the form of mortgage or charge created 

(o) Compare sec. 43 of Act XIV of 1882. 

(^) Qumani v. S.am Padaratk Laly l.L.E. 2 All. 83S. 

(g) Compare the Transfer of Property Act, 1882, which prohibits 
sales of mortgaged properties under money decrees. For the subject 
discussed in the following pages the note entitled Purchaser under 
money decree on mortgage bond*' at pp. 291 — ^293 of O’Kinealy^s Code 
of Civil Procedure (Act XIV of 1882) may be usefully consulted. 

(r) Syttd Nadir Sossein v. Fearoo Thomldarineey 14 B.L.R. 425 
(note ) ; S.O. 19 W.R, 255 *, but compare Bheo Frosun Singh v. Brojoo 
7 W.'K. 232. 
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by the bond, did not Fest any estate in the mortgagee but 
only established a lien as incident to tlie money debt, such 
lien continued an incident of tlie debt when it passed from 
a eontract*debt into a judgment-debt, and so continued 
when the judgment-debt was subsequently assigned, — other* 
ivise the right to the lien must have remained in the mort- 
gagee, But as the judgment-debt represented the full 
amount for which the mortgagor and the land w’'ere liable, 
and as the mortgagee had transferred the judgment-debt 
to a purchaser for full value, the mortgagee could not re- 
tain the lien, against either the mortgagor or tlie assignee 
of the decree. He could not retain it against the mort- 
gagor, for he had no longer any debt or demand against him 
©r the lands rand as the mortgagor had neither done nor 
paid anything to discharge the lien, it must still have 
continued to exist. But the only possible existence it could 
have would be as incidental to the judgment-debt: and 
therefore the sale of the money decree passed with it the 
lien under the bond. The lieu could be enforced against 
the property, only so long as it remained the property 
of the mortgagor, and by attachment under the decree, — 
though if the property had before attachment passed into 
the bands of third persons, a separate suit would have been 
requisite to enforce the lien against the land in the hands 
of such third persons. 

It was urged in this same case that because the pro- 
perty was situate in the district of Maidah, the Moorshedabad 
Court (in which the decree had been obtained) could have 
no power to affect it by its decree. But the Court said, — • 
^ The effect of the decree in the Moorshedabad Court was 
not to create any right against the land, but to turn a con- 
tract-debt, to which a lien was incident, into a judgment- 
debt to which, without any operation of the Moorshedabad 
tJourt, any already existing lien would attach by reason of 
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its representing tlie original contract-debt. Moreover, at 
the date of the sale to the assignee of the decree, the pro- 
perty over which the lien extended had already in fact been 
attached by the mortgagee under his decree : and it seems 
clear that an attachment under a money decree on a mort- 
gage bond, and the mortgage lien, cannot co-exist separately 
in the property hypothecated, and that such an attachment 
must be treated, when existing, as an attachment enforcing 
the lien^’ (s). 

And this decision was aflSirmed by a Full Bench in the 
case of S^ud Emam Momtazooddeen Mahomed v. Rajcoomar 
Dass {t)^ In this case the question referred to the Full 
Bench was, Whether a creditoi', who has resorted to the 
summary procedure provided by sec. 53 of Act XX of 
1866 (Registration Act) and has recovered a portion of 
his claim in execution of the decree so obtained, is after- 
wards at liberty to bring a regular suit for the enforce 
ment of his rehiedies under the bond, merely giving the 
defendant credit for such amounts as he has already recover- 
ed and the Full Bench heldhe w^as not. In the judgment 
of the majority of the Court the following observations 

(s) Byud Nadir Hossem v. Fearoo ThovUdarinee, 14 B.L.R. 425 
(note) ; S.C. 19 W.R. 255 (cf» P- 259). See ante p. 438. 

{tj U B.L.R. 408 (F.B.) ; S,C. 23 W .R. 187, followed in 
Bundhoo Shantra Mohapatinr v. Kalee Pudo Banerjee^ 23 W.R. 
338 ; Muthoora Mohun Boy Chowdhry v. Fearee Mohan BhaTia^ 23 
W.R. 344; Modho Soodiin Singh v. Mohundee Lall Sahoo^ 23 W,R,373; 
Aruth Soar Y,Jiiggunnath M.ohaiiattm\2% W.R. 460 ; Masoon Arm 
Begum v. Jawadonnisfia Satooda Khandan^ I.L.R. 4 Calc. 29 , Muthora 
NathFalY. Chundermoney I.L.R. 4 Calc. 817, and compare 

the principle laid down in Bhuggobuity Dossee v. Shamachurh Bose^ 
I.L.R. 1 Calc. 337 (of, p. 353), which was a suit on a mortgage in the 
English form of property in Calcutta. See also Skeo Frosun Singh 
V. Brojoo Sahoo, 7 W.R. 232 ; Baj Chunder Shah v. Mur Mohxm 
Boy, 22 W.R. 98 ; and Doolal Chunder Deb v. Qoluch Monee Delia, 
22 W.R. 360, which were earlier decisions, 
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occur (u) : ^‘In considering the nature of proceedings iindot 
sec, 53 of Act XX of 1866j we must look at the nature of 
the remedy obtainable thereunder, and for this purpose it is 
necessary to examine the ejffect of decrees for realization of 
debts made in ordinary suits. A decree under sec, 53 is at 
least equiv'alent to a money decree in an ordinary suit, and 
on examination it seems to us that there is no substantial 
diflFerence between the effect of an ordinary money decree 
on a mortgage bond and a decree on the same bond for 
the recovery of the money due by sale of the mortgaged 
property. So that, whether a decree for the money be made 
under sec. 53 or in a regular suit, the remedy of the 
mortgagee is the same. When a creditor under a bond, by 
which . property is mortgaged, takes a money decree and 
proceeds to attach and sell the mortgaged property, he there- 
by transfers to the purchaser tlie benefit of liis own lien and 
the right of redemption of his debtor, and if tliere be no 
third party interested in the property, it 'becomes vested 
absolutely in the purchaser. 

the sale be under a decree for sale, it can do no more 
than this. Tliere is, vre think, no warrant for holdin<r 
that, when a sale is under a decree for sale, it conveys the 
rights of both creditor and debtor ; but that when it is in 
execution of a simple money decree only, the rights of the 
debtor pass ; and the creditor retains his lien. The object of 
a sale of mortgaged property, in execution of a decree, is 
not to transfer the debt from the debtor to the purcliaser of 
the mortgaged property, but to obtain satisfaction out of tlie 
security. Thus, whether the decree do or do not direct the 
sale of the mortgaged property, the mortgagee, when lie 
puts that property up for sale, sells the entire interest 
that he and the mortgagor could jointly sell. It cannot be 

' (u) S$/ud Emam Momimoodd$m Mahomed y, Bajeoomar JDass^ 
14 B.L.U. 408 (cf, pp. 421 et §eq) S.C. 23 W.B. 187. 
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rJglitly contended that the mere taking of a money decree 
extinguishes the creditor’s lien. There is a ease of Sawriith 
Singh v. Bheemch Sahoo (v) which seems to go to this 
lengtli ; see the passage beginning ^ now it appears to ns f 
but these w^ords are qualified by a passage farther on^ ‘' we 
do not say’ &e. i and the case of Mamekurn Lall v. Koondun 
Koomaree {w) is directly the other way. If then the lien 
be not extinguished by taking a money decree^ and if it con- 
tinue an incident of the debt when it passes from a con- 
tract-debt into a judgment-debt [see Syiid JSadir Bossein ¥* 
Pearoo Tlmiidannee (a»)], as the creditor cannot sell the 
property and retain the lien, it must continue in existence, 
as far as may be necessary, for the protection of the pur- 
chaser, An order for sale cadnot conclude persons not 
parties to the suit, and without such order, in the absence 
of any third party interested in the property, a eompleto 
title passes by the sale in execution of the money decree, 

‘‘ If there be persons not parties to the suit claiming 
an interest in the property, no form of dealing with the 
property in their absence can px'ejudice their rights. The 
decision of the Full Bench in Gxipinath Sing 7. Sheo Sahag 
Sing {y) is clear on this point. It seems to us that that 
decision does no more than declare this as a fundamental 
rule. The expression ^ he is simply in the position of an 
ordinary judgment-creditor in respect of his decree, and 
can only sell the rights find interests of his debtor/ could 
not be intended to. limit the decree-holder’s power of selling 
the rights eonferred by his lien. 

Reading these words with the context, they seem to us 
only to import that the subsequent incumbrancer cannot he 


(^;) 14 B.L.E. 422 {note.) 

(w) 14 B.L.Er, 423 [note,) 

(x) 14 B.L.B. 425 {noie)j and see 473, 474, 

(?/) B.L.B./ 72, ' 
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concluded by any order made otherwise than in a suit to 
which he is a party, but as to w^hether this is to be brought 
by the first creditor or his assignee under the execution 
sale, there is nothing said. The judgment only deals witli 
the case of a creditor himself seeking to enforce his lien, 
and who has not assigned it to another by a sale in 
execution. ^ 

^‘The fact that property is mortgaged to one is no bar to a 
mortgage or sale of the equity, or right of redemption to 
another. 

' The remedy of the mortgagee under a mere money decree 
and under a decree for sale being identical, so far as the 
parties to the suit are concerned, he cannot have a riofht to 
; a second suit against the* same parties to enforce what he 
has already obtained.’' 

It must be clearly borne in mind that the question as 
to the rights of third persons, not parties to the suit on 
the mortgage bond, was not before the Full Bench. In 
delivering judgment, however, the learned Judges inciden- 
tally expressed certain opinions on the point, which for a 
time caused uncertainty as to the effect of their judgment. 
Thus it was at one time held that under the Full Bench 
ruling a mortgagee, who had himself purchased the mortgag- 
ed property at a sale in execution of a money decree on 
Bis mortgage bond, could not sue the mortgagor and 
a purchaser under a previous money decree to enforce his 
lien against the mortgaged property ( 0 ). But when the 
plaintiff in this suit subsequently brought a suit against 
the same parties for possession of the property itself, it 
was held by a I'ull Bench, overruling the decision last 
referred to, that the plaintiff could properly sue to have his 


■ Qsf Dosi 


Money Dome v, Jonmenjoy Mullich, LL,R. 3 Calc, 
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lien on tlie property declared, and tliat lie had no right to 
sue for the restoration of the mortgaged property (a). 

And it must now be taken to be settled, so far as 
the Calcutta Court is concerned, that if a mortgagee, 
suing on a bond by which lands .are mortgaged as security, 
takes a mere mouey decree and under it attaches and 
sells the mortgaged property, he thereby, so far as he himself 
and the mortgagor are concerned, transfers to the purchaser 
the benefit of his own lien and the right of redemption of 
the whole estate remaining in) the mortgagor. If 
there be no third party interested in the property, the pur- 
chaser under the decree takes it absolutelj^, just as much 
as if tbe decree declared the land to be subject to the mort- 
gage, But subsequent incumbrancers, such as a second 
mortgagee, or one who has purchased the remaining riglits 
of the mortgagor, are not concluded by the proceedings in 
a suit to which they are not parties, and they are entitled to 
redeem those above them. Ordinarily, and especially when 
they are in possession, a separate suit against such claimants 
under a puisne title will be necessary on the part of the 
purchaser in order to complete his title and make himself 
absolute owner of tbe property* 

But as the reason for the ruling that the mortgagee’s lien 
passes with the property, when the mortgagee puts it up 
for sale and sells it, is that, having regard to the nature 
and object of the sale, the lien is inseparable from the 
mortgage, it follows that when the mortgagee professedly 
puts up the property for sale, but in fact sells nothing, 
because the mortgagor has no property to- sell, the mort- 
gagee's lien does not pass to the purchaser. Where, therefore, 
the portion of the mortgaged property which the plaintiff 

(a) Jonmenjoy MiilliclcY, Bossmoney DossetilJL.'R, 7 Calc, 714 
(F.B) ; and compare Majhishore Shaka v. BKadoo Noshoo, I.L.R, 
7 Calc. 78 (cf, p. 81), and Janoky Btilluhh Sen v. JoMruddin Mahomed 
Alu AUSoher Clioiedhry^ T.h.K. 10 Calc, 567 (r/»pp. 571 et 
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purdbased bad been sold by Government for arrears of feni 
previous to tbe date of tbe sale to plaintiff, it was held that 
as, at tbe date of tbe sale to plaintiff, tbe mortgagor bad 
no right to tbe property, the plaintiff purchased nothing*, 
and, therefore, was not entitled to maintain a suit against 
tbe purchaser at tbe Government saloj who bad successfully 
resisted a suit brought against him by tbe plaintiff for posses-^ 
sion, to recover the amount wbicb be bad paid, professedly for 
tbe mortgagee's right, title and interest in tbe property (J >) . 

In* a recent case tbe facts were that tbe parties were 
purchasers at auction of the same property in execution of 
two separate decrees, and the plaintiff sued the defendant for 
possession, on the ground that bis purchase, though it was 
tjie more recent, was one in execution of a mortgage decree 
on a mortgage wbicb bad been made, and the decree on it 
obtained previously to tbe purchase by the defendant; 
The Court, however, decided that the plaintiff's decree was 
only a money decree, and on tbe authority of tbe Full 
Bench decision in Syud Emam Momtazooddeen Mahomed v, 
Bajcoomar Dass (c) dismissed tbe suit, bolding that though 
the plaintiff might have purchased the lien of the mortgagee^ 
he was not entitled to recover possession of the property, 
as against a person who was not a party to that decree, 
and was a &ond fide purchaser for value, without bringing 
a suit to enforce his lien (cZj. 

It has lately been held that though the Full Bench 
rulings in Syud Emam Momtazooddeen Mahomed v. 
coomar Dass (e) and Jonmenjoy Mulliok v. Dossmotiey 
Dossee (/) establish that when tbe property is still in the 

(h) Eama7iath JDdm y. Boloram FTioohun^ IX.R. 7 Calc. 677. 

(c) 14 B.L.R. 408 (F.B) ; S.C. 23 W.R. 187. 

(d) Bir Chunder Manilcya v. Mahomed Afsm'oodeen^ I.L.K. 10 
Calc. 299. 

: - (e) 14 B.L,K. 408 (F.B.) ; S. G. 23 W.R. 187. 
if) ^ I.L.R. 7 Calc. 714 (F.B,). 
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hands of tlie mortgagor, a mortgagee who has obtained 
a money decree on his mortgage must enforce his 
lien in execution and cannot maintain a separate suit 
for the purpose^ while if it has passed to a purchaser, he 
may enforce his Hen by suit against the property in the 
hands of the purchaser ; the mortgagee does not acquire 
a more extensive right in the one ease than in the other. 
Where, therefore, a mortgagee, who had obtained a 
decree on his mortgage, which was only partly satisfied, 
sued certain subsequent purchasers to enforce his lien against 
the mortgaged property in their hands and to recover the 
amount of the mortgage debt still due to him, it was held 
that, as he had allowed his decree against the debtor to be 
long since barred by limitation and had, therefoi'e, lost all 
right to proceed by execution against the property in the 
hands of the debtor, he had no better right to proceed by 
suit against the property in the hands of the purchasers (y ), 

The principle affirmed by the Calcutta Full Bench in 
S^ud Emam Momtazooddeen Mahomed v. Rajcoomai^ Rass (A) 
has been adopted by the Bombay Court. That Court has 
held that, although the mere taking of a money decree 
for a mortgage debt does not extinguish the lien, 
still when the mortgagee proceeds to satisfy such decree 
by the sale of his security, the interests of both himself 
and his judgment-debtor in the security pass to the 
auction-purchaser. The particular nature of* the right 
acquired by the purchaser at the sale does not depend 
on the form of the decree on which the mortgagee has pro- 
ceeded to satisfy his judgment-debt. What the mortgagee 
really seeks when he proceeds to sell, w^hether under a decree 
for sale or under a simple money decree, is to obtain 

(ff) Cally Nath Bundopadhya v, Koo^ijo Behary ShahUt I.L*E. 9 
Calc. 651. 
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satisfaction out of his security, or, in other words, to enforce 
his, lien; and although this proceeding may be in execution 
of a money decree only, he cannot retain his Hen for 
euforcemeut, qm mortgagee, if the debt be not discharged 
by a second sale of the same property 

And in a late ease (j), in which it was held that a mortgagor 
cannot, under the Dekkhan Agriculturists^ Belief Act, 1879, 
any more than under the ordinary law, sue his mortgagee in a 
mere action for account, the Court, after pointing out that in 
Bombay, under Bom. Reg* V of 1827, sec. 15, a mortgagee, 
who is placed in possession of the mortgaged property, is, in 
the absence of special agreement, entitled to look to the pro- 
perty only for payment of his mortgage money, made the 
following observations as to the effect of a mere money decree 
incases in which it may lawfully be obtained (/c): Even 
where the mortgagee is entitled to a personal decree against 
tlie mortgagor or his heir or representative, and takes a mere 
money decree against him upon the mortgage without any 
direction that the amount of the decree should be recovered 
by sale or otherwise from the mortgaged property, the 
mortgagee nevertheless would have the right to attach and 
sell that property under the money decree, and such sale 
would transfer to the purchaser the interest both of the 
mortgagor and mortgagee in the same manner as if the sale 
had been made under an express direction in the decree : 
Syud JEmam Momtazooddeen Mahomed v. Rajcoomar Dass (1) ; 
Rarsidaa Jttrmnv, JogleJcar (m). Even though the officer 

(i) Narsidas Jitram v. (r. Joglekar^ I.L.E. 4 Bom, 57, See also 
the cases therein cited and KhevraJ Jusrup v. Lingaya^ I.L.R. 5 Bom, 
Sheshgiri ShanhhogY, Salvador VaSf LL.K. 5 Bom. 5; Shaikh 
Abdulla 8aiha v. Eaji Abdulla^ I.L.E. 5 Bom, 8. 

(;' ) Hari v. ZaTcshman^ I.Xi.ll. 5 Bom. 614. 

{h) Ibid, of. p. 618. 
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of tlie Ooiirfc may merely mention tlie riglifcj title and interest 
of tbe mortgagor as what is sold, the interest of the mort- 
gagee who has promoted tlie sale, passes by way of estoppel 
(?«), although the mortgageo executes no conveyance to the 
purchaser. We perceive that an inference to tlie contrary 
was sought to be shown in the argument in Narsidas 
Jitram v. Joglekar from Tukaram v. Rmnchmidra (o). 
That inference, however, is not sustainable, inasmuch as 
the money decree in Tukaram v, Eamehandra^ under which 
the sale was made, was not obtained in respect of the mort- 
gage, but upon another cause of action vested in the 
mortgagee and wholly imconnected with the mortgage. 
The only difference which we make in execution between a 
money decree upon a mortgage and a money decree not 
upon a mortgage is, that where the mortgaged lands are 
attached under the former, the sale of them is deferred 
until six months, or some other reasonable period expires 
in order to give to the mortgagor the opportunity of redeem* 
ing, which would be afforded to him in a suit for foreclosure 
or redemption.” 

The Allahabad High Court, however, have held that a pur- 
chaser under a mere money-decree, takes only the right, title 
and interest of the judgment-debtor as they stood on the date 
of the attachment, and therefore that the holder of a simple 
mortgage bond, who had obtained only a mone}- decree on 
the bond, in execution of which the property hypothecated 
in the bond was brought to sale, and was purchased by 
him, could not resist a claim to foreclose a second mortgage 
of the property created prior to its attachment and sale in 


{n) See Ucmji v. KrisJmaji, 11 Bom. H<C. 139 (cf» p. 142 and 
the cases cited at p. 140) ; and see ShaiJc Ahditlla Saiha v. Jlaji 
Ahdidla, I.L.E. 5 Bom. 8 {of. p. 13). 

(o) I.L.E. 1 Bom, 314. 


484 OF THE EEHBDIES OF THE MOKTGAGEEj 

execution of liis decree (i>). And this ruling was followed 
in a later decision in which it was held that in such a case 
the mortgagee could not bring a second suit to enforce his 
lien under his bond against certain persons who were in 
possession of the property under a lease granted by the 
mortgagor prior to the mortgagee's first suit 

And that view of the law would appear to have been 
adopted by the Madras High Court in a recent case 
In this case the facts were that jS, the original owner of the 
land in suit, mortgaged it to jR in 1861. R pledged the mort- 
gage-deed to H to secure repayment of a loan of Es. 500. 
P being entitled on partition with H (his brother) to 
half of the debt due by got a decree against R in 
the Small Cause Court for his moiety in 1870. R sued 
S on the mortgage-deed (obtained from P and H for 
that purpose), got a decree to enforce the mortgage, and 
in July 1872 bought the land in execution of the 
decree. In December 1872 R mortgaged the land to V 
and put him in possession. V had no notice of the prior 
pledge to P. In 1876 P, in execution of his Small Cause 
Court decree, attached and sold the right, title 
and interest of R in the land, became the purchaser at 
the Court sale, and was put into possession by an 
order of the Court executing the decree, V^s claim under 
sec. 269 of Act VIII of 1859 being rejected. In a suit 
by V against P to recover possession of the land the 
Court held that he was entitled to recover. The Chief 

(p) Ehuh ChandY. Kalian Dm, I.L.R. 1 All. 240 (F.B.) See 
also Alclie Ram v. Nand KisTiore, I.L.R. 1 All, 236 (F.B.) 

(q) Balwant Singh v. QoJearan Frasad, I.L.E. 1 All. 433. 

{?') Yencatacliella Kandian y. Fanjanadien, I.L.E. 4 Mad. 213. See 
also the observations of Turner, in Ponnappa Fillai v. Pappu- 
'^aygangar, I.L.R. 4 Mad. 1 (F.B.) {cf, pp. 65 et seq >) ; but compare 
the observations of Kernan, J., in Yenhatanarsammah v. Eamiuli, 
I.L.E, 2 Mad, 108 (cf. p. 112) contra. 
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Justice (Sir C. Turner)^ though declaring his inability to 
accept the application of the principle adopted by the Court 
in the case of Ramu Balkan v. Suhharaya M^dali ($) 
proceeded (t) to distinguish that case from the one 
before the Courtj on the ground that in the former case 
the first mortgagee obtained possession lawfully^ whilst 
in that before the Court he had obtained it unlawfully. 
Hcj however, gave as his reason for holding that the 
defendant had obtained possession of the land unlawfully, 
not only that he held a moiety of a simple mortgage which 
he could enforce only in conjunction wdth his brother, but 
that he had taken no steps to enforce his mortgage, inasmuch 
as he could only do this by obtaining a dee^^ee of Court 
directing a sale. He also expressly held that the defendant, 

" by the purchase of the right, title and interest of in 
1876 and bis money-decree, acquired no more than the 
right wdiich R then had in the land, that is, he acquired 
the land subject to the right of the plaintiff under the 
mortgage of 187^^ (which was made subsequent to 
the defendant’s mortgage and decree)* And Kinder sley, 
also held that, that which the defendant purchased in 
execution of his decree for money was no more than the 
right, title and interest of R at the time of the execution. 

The principle of these Allahabad and Madras decisions 
would appear to be that, as the object for which the lieu was 
created was the discharge of tlie debt, and as this object fails 
when the mortgaged property is sold in discharge of the 

(s) 7 Mad. H.C. 229, In this case it was held that a prior mort- 
gagee, who had himself purchased the mortgaged property under a 
simple money decree, in which no reference was made to his mort- 
gaged lien, could still use his mortgage as a shield against the claims of 
subsequent mortgagees, who got all to which they were entitled when 
they were allowed to redeem the prior mortgage. See also ante p. 314. 

(t) Vencatacliella Kandian v. Fanjamdkn^ LLjE., 4 Mad. 21S 
215.) 
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debt, the Iren must, when the object for which it was created 
fails, cease to exist {u). 

Under the rulings of the other High Courts referred 
to above, the mortgagee’s lien is deemed to continue in 
existence, so far as is necessary for the protection of 
the purchaser even after a sale of the mortgaged property 
in discharge of the debt. The general practical difference 
between the two sets of rulings would accordingly appear 
to be that in the N*W.P. and Madras, a purchaser 
under a money decree is, as regards third persons * who 
were not parties to the decree, in the same position 
as the mortgagor was at the date of the sale, while 
in Bengal and Bombay he is also vested with all the 
rights and liabilities of the mortgagee at whose instance 
the property was sold* In the N.W.P. and Madras,., 
therefore, such a purchaser cannot recover possession of 
the property as against third parties who were lawfully 
in possession of it at the date of his purchase, and he 
cannot resist a suit on his mortgage brought by a subse- 
quent incumbrancer, except on the same terras as the 
original mortgagor could do so, namely, by redeeming the 
mortgage. On the other hand, in Bengal and Bombay, 
such a purchaser can fall back on the lien of the 
mortgagee whose interests he purchased, and unless they 
are willing to redeem the lien, can recover possession of 
the property as against third parties, whose title accrued 
subsequent to the creation of bis lien, whilst any suit by a 
subsequent incumbrancer brought against him can be re- 
sisted until the subsequent incurabraucer has redeemed 
the lien which the purchaser acquired. The result would 
seem to be that the second incumbraucev is in a worse 
position under the rulings of the Calcutta and Bombay 

(u) Seo JS'/itib Chanel v. Kalian Das^ I.E.R. 1 All. 240 (per Turner^ 
J., c/. p. 246). 
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Courts than under tbo&e of the other High Courts. For 
according to the former the interest of the first mort- 
gagee as well as that of the mortgagor is vested in the 
purchaser^ and the second incumbrancer must, therefore^ 
redeem the lien under the first mortgage before he can 
enforce his mortgage against the property in the hands of 
the purehasei\ 

Where there were two purchasers wdio had boiiglit the 
same property at two several auction sales under decrees 
obtained on two several mortgage-bonds, and the one 
purchaser sued the other merely for possession of the 
property, it was held by the Calcutta High Court that the 
question as to which mortgage was prior in point of time 
could not be tried in that suit, though it might be raised 
in one properly framed for the purpose. In the suit before 
the Court the only question was, which of the parties 
could prove a better right to possession, and this right 
could not depend upon which of the mortgages was 
first (t?). And this ruling was followed in another case, in 
which it was held that, as the suit was one. for possession, 
the party who -first purchased the mortgagor's interest and 
obtained possession, was entitled to retain it as against 
the other purchaser, although his own right might be 
merely that of a trustee for the mortgagor, and might be 
subject to the other purchaser’s mortgage lien, if the latter 
took proper proceedings to enforce it {to)* 

In another case which came before the Madras High 
Court, mortgaged certain property to B on the 15 th 
July 1864, and on the 8th January 1868 executed 
another mortgage over the same property in Cs favor. In 
1871 a suit was brought by B on the mortgage of 1864 
and a decree was made in that year directing that, if the 

(v) Nanach Cliand v., Teluchd^e I.L.R. 5 Calc. 2G5, 

(zi)) Dirgo^al Lai v. Bdlalcee^lJa.^* 5 Calc. 269. 
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sum secured were uot paid within two months the property 
should be sold. In March 1872 the money not being 
paid, the property was sold and purchased by who 
was put into possession. In 1871 G instituted a suit 
against the mortgagor on the mortgage of 1868 and a 
decree similar to that in B^s suit was made. The pro* 
perty was again put up for sale and it was bought by C. 
B was then dispossessed and referred to a regular suit and 
G was put into possession, B then sued C to eject him and 
recover possession as first mortgagee and first pur- 
chaser, and it was held that B having bought the rights 
and interests of the mortgagor at a sale held prior to the 
sale at which C purchased, the mortgagor had no right or 
interest left to sell to <7, As, however, B's purchase was 
subject to C’g mortgage, who was not a party to B^s suit, 
C’5 right as m.ortgagee was not affected by the sale to 
though effect could not be given to it in that suit. B was 
accordingly held to be entitled to possession as against 
C, until the latter should take the proper steps to enforce 
his mortgage {x). 

One who has caused the property of his judgment-debtor 
to be sold in execution cannot afterwards set up any claim 
of his own against that property, unless he shows that the 
purchaser purchased with notice of his claim. So where 
a creditor obtained two decrees against his debtor, one 
being a mortgage-decree to enforce his lien on certain 
property, and the other a simple money-decree, and in 
execution of the second decree the property over which 
the judgment-creditor had a lien was sold and was pui'- 
cliased by a third party, and subsequently in execution of 
the first decree, at the instance of the judgraent- 
, creditor, the same property was advertised for sale, but 
. on the auction-purchaser objecting, the judgment-creditor 

Xx) Venlcatmarsammah v. I.L.R, 2 Mad. 108. 
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brought a suit against him to enforce his lien on the pro- 
perty in the hands of the auction-purchaser, it was held 
that it lay on the plaintiff, in order to entitle him to recover 
in the suit, to show that the defendant purchased with 
notice of the lien, and further that the fact that for some 
purpose at some time or other the judgment-creditor 
informed the Court of the mortgage was not evidence of 
notice to the auction-purchaser (y). 

’ it need scarcely be pointed out that a collusive and 
fraudulent mortgage gives the mortgagee no priority over 
a bond fide purchaser for value^ And even if the mortgagee 
in such case has obtained a decree on his mortgage prior 
to the date on which the property has passed into the 
hands of the purchaser, the latter will not take it subject 
to the mortgage-decree (s:)* 

A mortgagee who has himself purchased, at a sale in execu*^ 
tion of a decree upou his mortgage, the right, title and 
interest of the mortgagor, cannot be considered as having put 
himself, by reason of his purchase, in a better position than 
he was in as mortgagee. Where, therefore, it was admitted 
that if plaintiff had claimed as mortgagee, he would have 
been estopped from asserting a title to the property as 
against certain parties, it was held that he did not, by pur- 
chasing the property at a sale in execution of a decree 
upon his mortgage, put himself in a better position as 
regards the estoppel (a). 

{y) Nursing Narain Singh v. Roghoohar Singli^ I.L.E. 10 
Calc. 609. See also Tuharmn hm Atmamh v. Ramcliandra hin 
Budliaram^ I.L.E. 1 Bom. 314 (referred to at p. 305 supra) ; and 
JDuUab Sircar v. Kinshna Kumar Bahshi^ 3 B.L.E. 407 ; S.O. 
12 W.E. 303 ; and Doolee Ghund v. Mmsamut Oomda Begums 24 
W.E. 263. 

( z) Gopi Wasudev Bliat v, MarTcande Narayan Bha% I.L.R. S 
Bom. SO. 

(a) BoYeslmatli Muherji \\ Amtlmath Deh, I.L.E. 9 Calc. 265, 
(EC.) 
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Ib a Ciise^ wbicli came bi^fpre the Madras High Cour^ 
the fticts were, that a mortgagee, after having obtained a 
decree on his mortgage, in execution of which he had 
himself purchased the mortgaged property, discovered 
that a portion of the mortgaged property had been 
acquired by a Railway Company under the Land Acquisition 
Act previous to the date of his suit, and that the com- 
pensation was lodged in the district treasury in the name 
of the mortgagor’s mother. Having failed in an application 
for an order for payment of the sum to him, the mortgagee 
sued the mortgagor, as the sole heir of his mother, who 
had meantime died, for a declaration of right to, and to 
recover, the said sumi. The defendant pleaded (among other 
things) that the laud haying been acquired by the Raihyaj 
Company previous to the date of the mortgage-suit, thp: 
suit was barred by sec. 4S of the Code of Civil Procedure 
fAct X of 1877), but the Court held that the provision^. c| 
fee. 43 of the Code as to omitting a claim clearly involved 
the idea that the plaintiff so omitting was, at some time 
])rior to the suit, aware or informed of the claim, or aware; 
of the facts which w^ould give him a cause of action, and 
therefore that, as the plaintiff did not at the time -of his 
mortgage-suit know of the acquisition of the land by the 
Railway Company, his suit was not barred. Moreover, the 
<Jefendaut^a mother having been alive at the date when the 
mortgage-suit was brought, the plaintiff would have had 
to sue her for a declaration of title and to recover the land, 
and, as the cause of action in this suit would have been 
entirely different from that against the mortgagee, the 
suit against the mother could not have been joined with 
the suit on the bond (6)-. 

. 4 mortgagee is entitled to enforce his security and bring 


(&) Viraragava v. Krishtmamij 6 Mad. 344. 
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the property to sale notwithstanding the death of his 
mortgagor and the pendency of an administration suit. So 
when a mortgagee had obtained a decree against the re- 
presentative of his judgmenh-debtor and after the issue 
of tlie sale notification, bnt prior to the sale, one of the 
defendants applied to have the sale stayed, on the ground 
that an administration suit was pending with respect to tlie 
property of the mortgagor, and also asked that a receiver 
might be appointed and arrangements made for the purpose 
of paying off the mortgage-debt and thus saving the 
property from being sold, it was held that the Court bad 
no right to pass such an order, and that there were no 
reasonable grounds why the mortgagee should be debarred 
from enforcing his security pending the administration 
suit (c). 

In one case {d) it was suggested that where A has mort- 
gages over tivo properties to secure one debt, and B 
has a second mortgage of only one of these properties, 
B lias a right to insist that A shall proceed to realise 
his debt in the first instance from the other property, 
before attempting to realise it from the property which 
is subject to B's mortgage. There does not, however, 
appear to be any case in which this principle, which is 
hnow'U in English law as the marshalling of securities, has 
been applied in the case of mofussil mortgages. 


On the other hand it has been expressly held that the 
doctrine of marshalling does not apply as between a mort- 
gagee and attacbing-creditors of the mortgagor who hold 



(c) KriBiomolih^y Dossee v. £ama Churn Nag QhoioJry^ I.L.E, 


7 Calc. 73B. 

{d) JBishonath Mooherjee v. Euto Mohtm Mooherjee^ 1 W.B. 483. 
See also Khetoosee Cherooria v, Bame Madhuh Doss^ 12 W.E. il4 and 
anU p. 326 ; and compare the Transfer of Property Act, 1882, sec. 81. 
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mere money 'decrees (e)^ or a subsequent purchaser who 
bought subject to existing incumbrances (/). 

An estate was mortgaged to secure the payment of a cer* 
tain sum. Another estate was by a subsequent deed mort- 
gaged as a further security for the same sum. It was held 
that the mortgagee might proceed Jirst against the estate 
which was last mortgaged to him, if he chose to do so (^)* 

When a person mortgages a larger share in a property 
than he is at the time of the mortgage entitled to, hut 
subsequently, after the mortgagee has obtained a decree on his 
mortgage, becomes entitled to a share sufficient to cover the 
amount of the property contained in the mortgage, the 
mortgagee is entitled to enforce his decree against such 
property, and is not confined to the amount in the posses- 
sion of the mortgagor at the date of the mortgage* Thus 
where A -mortgaged a fourteeu-anna share in a certain 
mouzah to £, and B obtained a decree on his mortgage- 
bond, but at the time of the mortgage A was only entitled 
to a twelve-anna share, though he subsequently became 
entitled by purchase from B to an additional two-anna 
share, it was held that B had an equitable right to demand 
that the whole fourteen-anna share should be held subject 
to his mortgage (A)* 

'When property, which is subject to a mortgage, is sold 
by a third party in execution of a decree which he ha§ 
obtained, and is sold expressly subject to the mortgage, and 
there is a surplus after satisfying the decree, — the mortgagee 

(e) Kristodass Kundoo v. Ramlcant Roy Chowdhry^ LL.E. 6 Calc. 
142. 

(/) Rama Raju v. Sublarayudu^ I.L.B. 5 Mad. 387. See also 
Timmafpa v. Zahshmamma^ LL.R, 5Mad. 385; but compare Mussamat 
Nowa Koer v. SheiMi Ahdul RoUmt W.R. 1864, p. 374; and Toolsee 
' Ram v. Munnoo Lall^ 1 W.B. 353. 

(sr) Baloo Rajhishore Singh y, Bhmjun Roy, S.D.A., 1858, p. 1176. 

(h) Ohand Y, Nirhan Singh, 5 Calc. 253, 
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will not be entitled to share in the surplus. This is enacted 
by sec. 271 of Act VIII of 1859 (i), a section which refers 
to a mortgagee who is also an execution-creditor, Tims a 
mortgagee of property, which in execution is sold subject 
to his mortgage, is not entitled to have the surplus pro- 
ceeds paid out to him in satisfaction of a decree obtained 
on his mortgage, upon w’hich decree he has issued execu- 
tion O'). 

A mortgagee got a simple money decree for the amount 
due to him. Another decree-holder attached and sold cer- 
tain property, ether than that mortgaged^ of the judgment- 
debtor. After satisfying the decree-holder, a surplus 
remained. It was held that the mortgagee decree-holder 
was entitled to share with the other decree-holders 
who had attached, in a rateable distribution of this 
surplus (i). . . 

* When the mortgage debt is payable by instalments, and 
on default made in respect of one instalment the mortgagee 
iittaclies and sells (under the mortgage) the mortgaged 
property or a portion of it, — and there is a surplus after 
satisfying that instalment,— -it has been held that the mort- 
gagee has a lien on the surplus in respect of the future 
instalments, so that he can prevent its being distributed 
among the other (ordinary) attaching decree-holders, 
although the subsequent instalments are not due (1). 

It has been held, however, that a mortgagee who chooses to 
waive his lien on the land may come in and share in 

{i) Compare sec. 295, cl. (a) of Act XIY of 1882. 

(j) Mirm Futeh Ali v. Gregory^ 6 W.R. (Misc.) 13. 

' [h) Badha Kant Boy v. Mirza Sudafut Mahomed Khan, 21 W.E. 

86 . 

(2^) Bam Kant Choiodhry v. Brindalun Chiinder Boss, 16 ’W’.B. 
246. But see Bank of Bengal {The) v. Nundolall Boss, 12 B.L.R. 
509 ; and Umrao Ball v. Beharl Bingh^ I.L.R, 3 All. 297. 
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the surplus, notwitlistanding sec. 271 of Act VIII of 
1859 W. 

It lias been held that the purport of secs. 270 and 271 
of Act YlII of 1859 is not to alter or limit the rights of 
parties arising out of a contract, but simply to determine 
questions between rival decree-holders standing on the 
same footing, and in respect of whom there is no rule 
for determining the mode in whicli the proceeds of property 
Sold in execution shall be distributed. Accordingly a 
mortgagee who had obtained a money decree, and who was 
dissatisfied with an order for distribution made under sec. 
271, was allowed to sue to recover from the other creditors 
the money which he alleged to have been wrongly paid to 
them under the order (n). And the same principle 
him been applied in construing sec. 295 of the present 
Code (Act XIV of 1882), which contains a proviso 
that when any property liable to be sold in execution 
of a decree is subject to a mortgage or charge the 
Court may, with the assent of the mortgfigee or incum- 
brancer, order that the property be sold free from the 
mortgage or charge, giving to the mortgagee or ineitm- 
brancer the same right against the proceeds of the sale as he 
had against the property sold. It has been held that 
omission or neglect on the part of the Court executing the 
decree to give specific directions as prescribed in this proviso 
does not prejudice the rights of an unsatisfied mortgagee 
or discharge his incumbrance. In the case in which this 


(m) Purmessuree Possee v. NoUn CJmndet* Tarun^ 24 W'.B. 305 : 
Fuheer Buhsh v. Chutturdharee Choivdhry, 14 W.K. 209. See 
contra Bromomoyee Delia v. Boyhunt Chunder Gungo^adhya^ 5 W. R. 
(Misc.) 62. 

(?i) Sasoon Arra Begtm v.- Jawadoonnissa Batooda Khandm^ 
I.LiRi 4 Calc. 29. See also Baj Clmnder BhaJia v. Hur Mohun Eoy^ 
22W!b.^98. ^ 
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ruling \Yas given two mortgagees, in execution of tlieir 
several decrees, attached the same property, of which a 
moiety without further specification was respectively mort- 
gaged to each of them, and subsequent to the attachment 
the property was sold in execution of one of the decrees, and 
it was held that, notwithstanding the whole interest of thG 
mortgagor was intended to be sold, the purchaser took, 
one of the moieties subject to the lien of the unsatisfied 
mortgagee (o), - 

The Allahabad Court has held (p) that a decree for the 
sale of ancestral land or of an interest in such land in 
enforcement of an hypotliecatipu on such land is a decree 
for money within the meaning of the rules (j) prescribed by 
the local Grovernment under sec. 320 (r) of the Code of 
Civil Procedure, but that effect cannot be given to those 
rules unless the order for sale has been made on or after 
the 1st October 1880 ( 5 )* 

A sale by a mortgagee in execution of a decree obtained 
by him on his mortgage is not void because the mortgagor 
has died before it takes place, and his legal representatives 
are not made parties to the execution proceedings (0- 

A talooMar mortgaged bis tenure to his zemindar* 
Failing to pay his rent, the zemindar sued him under Act 
X of 1859, and got a decree, and sold the tenure in execu- 
tion. The auction-purchaser got possession. The zemin- 
dar then sued and got a decree for the debt due on his. 
mortgage bond, and sought to enforce his decree by again 

( 0 ) Janohy Bullitbh Ben v. JdMruddin Mahomed Ahu AU Sober 
€howdJmj,lJj.K 10 Calc. 567. See also Stowell v, Jjudhia Nath^ 
I.L.II. 6 All, 255 {cf. p. 258 per Oldfield^ J.) 

(p) Birch V. Bail Bam^ LL.R. 4 All. 115. 

(^) See N.-W.-P. and Oudh Gazette, 9th October 1880, p. 990. 

(r) As to the provisions of this section, see ante pp. 34 — 36. 

(s) Eafiz-im-nissa v. Mahadeo Prasad^ I.L.R. 4 AIL 116. 

(^) V. I.L.B. .6 AIL 255, 
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selling the tenure. But it was held that he could not do 
so: that the sale under the rent-law passed the tenure 
free from incumbrances : and that the mortgage on it was 
no longer in existence (w)* 

The patnidar of a talook, who had granted a darpatni, 
afterwards mortgaged the patni taloob, and the mortgagees 
obtained a decree on their mortgage, but before executing 
such decree the patni was sold for its arrears of rent. 
After payment of rent and expenses there remained a 
surplus in the hands of the Collector, which the mortgagees 
attached in execution of their decree. Subsequently the 
darpatnidar instituted a suit against the patnidar under cl. 5, 
sec. 17, Ben. Reg. VIII of 1819 for compensation for loss 
of his durpatni, and obtained a decree which directed that 
it be satisfied out of the surplus sale proceeds in the hands 
of the Collector. That decree being satisfied^ although the 
attachment by the mortgagees was subsisting, the latter 
instituted a suit against the durpatnidars to recover the 
amount, but the Court held that the durpatnidar^s decree 
should be satisfied out of the surplus sale proceeds in priority 
to the mortgagee’s decree, notwithstanding the attachment, on 
the ground that under cl. 5 of sec, 17 the only remedy 


provided was by way of a regular suit, which the mortgagees 
had not seen fit to avail themselves of (v), 

A mortgagee was in possession under his mortgage, and 
a subsequent mortgagee got a decree to sell the property, 
but subject to the first mortgage. In execution of this 
decree, peons and other ofiScers of the Court went and took 
tctual possession in order to attach the property, as a step 
towards judicial sale. The Privy Council held that this 
was illegal : that no actual seizure should have been made : 

./ (tij XaheKant CliowdhTy'^. Bumonee Kant BlmitacliarjeeyZ'^Ji, 
'"217. See also ante pp. 273 et seq, 

(«). Swno77ioye Kassyay. The^ Zand Mortgage Banh^l.hM, 7 Calc. 
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and that the proper course was to issue and publish a 
written notice under secs, 235 and 239 of Act VIII o£ 
1859 (w). 

In one case the mortg'aged lands were^ at the time when- 
they were sold to tiie mortgagee in execution of a decree 
upon his mortgage, in the occupation of the mortgagor's 
tenants under an agreement to give to him a moiety of the 
crops. The mortgagee allowed the mortgagor to remain 
in possession of the lands after the date of the sale, and 
another judgment-creditor of the mortgagor attached the 
crops which had been cut and stored by the mortgagor’s 
tenants since the date of the sale. On an application by the 
mortgagee to have the attachment removed^ the Bombay 
High Court directed its removal, holding that, though, while 
the crops were in the hands of the tenants, they were held 
subject to a lien for the rent or share due to the mortgagor? 
this lien, arising entirely from the mortgagor’s position 
towards the tenants in relation to the land, was a part 
of his right, title and interest in the land, which had passed 
by his purchase to the mortgagee, and could be asserted 
by him so long as the crops had not been carried away, 
or come into the possession of purchasers for value from 
the tenants or from the mortgagor (w). 

According to the practice formerly prevailing in the mo* 
fussil Courts a mortgagee might become the purchaser of the 
land for the sale of which he had obtained an order, so long as 
no case of fraud or collusion was made out against him. 
But the Civil Procedure Code of 1877 altered the law, 
and now no mortgagee, who holds a decree on his mortgage 


(la) Mtidlnm Moliun Doss v. Golcul Doss, 10 Moore’s I A. 563 j 
S.C. 5 W.R. (P.C.) 91. 

(») Land Mortgage Banh of India v. Vishiu Govhid Vatanlcar^ 
I.L.B. 2 Bom. 670 ; and compare Afatoolla Sirdar v. Dmarha Nath 
LL.R. 4 Calc. 814. 
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in execution of which propei'ty is sold^ may, without the 
express permission of the Oourfej bid for or purchase the 
property (y) ; and this is in accordance with the law in force 
in England, where a mortgagee can become the pui'chaser, 
only by special leave of the Court. It has been held 
that under this provision the holder of a decree, in execution 
of which a property is sold, is absolutely bound to have 
express permission from the Court before he can purchase 
the property, and whether an objection is taken and pressed 
or otherwise, a sale to him is invalid, unless he has got 
explicit permission (-s). 

But a mortgagee, who has purchased without permission, 
cannot take advantage of his own wrong to throw his 
purchase up. Thus where a mortgagee, who had purchased 
property under a decree without permission, failed to deposit 
the earnest money in consequence of which the property 
was resold for Rs. 1^5 less than what had been bid 
by the defaulting purchaser at the first sale, and the 
mortgagor sued the mortgagee, the first purchaser, for 
Rs, 125, upon the ground that he had been a loser to 
that extent by reason of his default, the Bombay High 
Court held that the mortgagee could not plead as a 
defence that he had purchased without the permission of the 
Court, and that his purchase was consequently void (a). 

' Under Act X of 1877 a regular suit was the only remedy 
which a mortgagor, who wished to set aside a purchase 

{y) See Acts X of 1877 and XIY of 1882, sec. 294. 

(z) Buhhinee Bulluhh v. Brojonath Sircar j I,L.R. 5 Calc. 308. 

(a) Javlierhai v. JELarihhai^ I.L.It. 5 Bom. 575 as explained in 
Mahomed Gazee Chowdkvy v. Bam Loll Sen, I.L.R., 10 Calc. 757. 
Notwithstanding the remarks in this case, the Calcutta and Bombay 
decisions above referred to would appear to be at variance, inasmuch 
. as it was held by the former that the sale was absolutely void, but 
by the latter that it was only voidable at^ the option of the mort- 
, gagor, or of somebody who was interested in setting it aside. 
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made hj a mortgagee mthout the permission of the Court, 
could take, but under the present Code (5), he can, if he 
chooses, by a summary application, not only have the sale 
set aside, but he may also recoYor the costs of the applica- 
cation, and any deficiency in the price which may happen 
on the resale, and all expenses attending ii This was 
pointed out by the Calcutta High Court in a very recent 
case (c), in which a mortgagee decree-holder, who had asked 
for but was refused leave to bid at the sale, notwithstand- 
ing such refusal purchased the property in the name of a 
third person, and then, possession being opposed, brought a 
suit as purchaser for possession of the property, and the 
Court held that as the plaintiff had been guilty of an abuse 
of the process of the Court, in bidding at the sale and buying 
the property benanii, his sale ought not to be enforced. 

In one case wdiich came before the Calcutta High Court 
in its Original Civil Jurisdiction, wdiere a second mortgagee 
had made a third mortgagee a party to bis suit against his 
mortgagor for an account and sale, the Court directed an 
account to be taken, not only of wlat was due to the 
plaintiff, but also of what was due to the third mortgagee (d)^ 
It may be observed that a mortgagee by obtaining a mere 
money-decree may be held seriously to affect his lien on 
the mortgaged propert 3 % For, supposing the mortgage to 
carry interest at a rate higher than the Court rate,-— as 
after the money-decree his debt would carry interest only 
at the rate allowed by the Court, it is probable that his 
lien would continue only for themme rate (€)» 

(h) See sec. 294, last clause. 

(f;) IJahomed Gazee CJiowdhy v. Ram Loll Sen^ I.L.R, 10 Calc. 757. 
(d) AuliiJidro Blioosiin Ohatterjee y, CJiunnoohU Johurr^^LhM. 
6 Calc. 101. 

(«) JStffopean Central Railway Company ^ In re, ex parte Orientae 
Financial Corporation, L R. 4 Ch. D. 33 ; and see the remarks of 
Pontifex^ J., in the argument in Jonmenjoy MuUicJc v. Dossmonej 
Dossee, LL.R, 7 Calc. 714, 
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II. In a case of mortgage by h^e-iil-wufa^ kut-kuh-ala^ 
or miditional mle (/), foreclosure cannot be obtainedj in 
provinces in wbicb the Bengal Eegulations are in force, until 
certain forms prescribed by law have been gone through ; 
and these forms must be strictly complied with, any failure 
in this respect proving fatal to the whole proceeding. 

The law on the subject, as established by the Eegulations 
and the practice of the Courts in Bengal, is thus summed 
up by the Privy Council in the case of Forles v. Ameeroonissa 
Eegum {g ) : Up to the year 1806, the rights of the holder 
of a bye-bil-wufa were enforceable according to the strict 
terms of the contract. It was necessary for the mortga- 
gor, if he wished to save his estate from forfeiture, to 
tender the amount due, or to pay it into Court, pursuant 
to the provisions of Regulation I of 1798 (A), within the 
stipulated period for the repayment of the loan. Regulation 
XVII of 1806 {%) first introduced a modification of the strict 
rights given by the contract, analogous to, though by no 
means identical with, that which Courts of Equity have 
long imposed on mortgagees in this countiy. The 7th 
l^section of that Regulation extended the period within 
: wliich the mortgagor might redeem, to any time within 
! one year from and after the application of the mortgagee 
I to the ^lillah Court under the following section. And that 
section, being the 8th, provided that a mortgagee, desirous 
of foreclosing the mortgage and rendering the sale con- 
clusive on the expiration of the stipulated period, or at any 

(/) For the remedies of a mortgagee by conditional sale under the 
Transfer of Property Act, 1882, see secs. 67, 86 and 87 of that Act. 

{g) 10 Moore’s LA. 340 ; S.O. 6 W.E. (P.C.) 47. 

(J^) This Eegulation applied in the first instance only to Bengal, 
. JSehar, Orissa, and Benares, but was extended to the provinces ceded 
Eawab Vizier by Ben. Eeg. XXXIV of 1803, secs. 12—15. 

{i) This Eegulation extends to every place to which Ben. Eeg. I 
; of 1798, as extended by Ben. Eeg. XXXIV of 1803, extends, 
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time subsequent before the sum lent was repaid, should, 
after demanding payment from the borrower or his repre- 
sentatives, apply for that purpose by a* written petition 
to the Zillah Judge, who should cause the mortgagor to 
be furnished with a copy of the application, and 'notify 
to him, that if he did not redeem the property in the 
manner provided by the preceding section, within one 
year from the date of the notification, the mortgage would 
be finally foreclosed and the conditional sale made abso- 
lute. Hence, when these proceedings have been bad, it 
becomes incumbent on the mortgagor to take, within the 
year, the steps towards redemption which are prescribed 
by the 7tli section, "Within that period, he must either 
pay or tender (and the proof of such payment or tender 
will lie on him) the sum lent, or the balance due if any 
part of the principal has been discharged, and also in the 
ease in which the mortgagee has not been put into posses- 
sion of the mortgaged property, any interest that may 
be duel or (and this is the alternative commonly adopted) 
he must make a deposit pursuant to sec. 2 of Eegula- 
tion I of 1798, That enactment, of which the object 
was to relieve mortgagors seeking to redeem, from tire 
difficulties of proving a tender, by enabling them to pay 
the proper amount into Court, thus prescribes what the 
deposit is to be:— ^ When the lender has not obtained 
possession of the lands, the deposit is to be tbe principal 
sum lent with the stipulated interest thereon ; but if the 
lender has held possession of the land, the principal sum 
borrowed need only be deposited, leaving tbe interest 
to be settled on an adjustment of the lender’s receipts 
and disbursements during tbe period be has been in 
possession. In cither of these cases, the deposit preserves 
to the borrower Ms full right of redemption, and entitles 
him to immediate possession of the land, if that is in the 
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possession of the lender, subject to tlie adjustment of tbe 
accounts.^ A third case is then provided for as follows : — 
^If the borrower in any case shall deposit a less sum 
than above required, alleging that the sum deposited is the 
total sum due to the lender for principal and interest after 
deducting the proceeds of tbe lands in his possession, or 
otherwise, such deposit shall be received, and notice given 
to tbe lender as above directed, and if the amount so de- 
posited be admitted by the lender, or be established on 
investigation to be tbe total amount due to him, the right 
of redemption shall be considered to Lave been fully pre- 
served to the borrower, who will not, however, in such 
cases be entitled to the recovery of the lands until it be 
admitted or established that he has paid the full amount 
due from him/ The 3rd section prescribes tbe manner 
in wbieh the lender is to account in those cases in which 
an account shall be neeessaiy* The general effect of the 
Eegulations is, that if anything be due on tbe mortgage and 
I the mortgagor makes an insufficient deposit, and a fortiori 
, he makes no deposit at all, the right of redemption is 
i gone at the expiration of the year of grace. The title of 
the mortgagee, however, is not even then complete. It 
Was ruled by the Circular Order of the 22nd July 1813, 
No. 37, and has ever since been settled law, that the func- 
tions of the Judge under Regulation XVII of 1806, sec, 8, 
ai'c purely ministerial, and that a mortgagee, after having 
done all that this Regulation requires to be done in order 
to foreclose the mortgage and make tbe conditional sale 
^ absolute, must bring 'a regular ^t to recover possession 
J if he is out of possession, or to obtain a declaration of his 
1 absolute title if he is in possession. In that suit" the mort- 
gagor may contest on any sufficient grounds the validity 
of the conditional sale, or the regularity of the proceedings 
taken under the Regulation in order to make it absolute. 
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He may also allege and prove, if he can, that nothing is 
due, or that the deposit (if any) which he has made is 
sufficient^ to cover what is due ; but the issue, in so far as 
the right of redemption is concerned, will be, whether any- 
thing at the end of the year of grace remained due to the 
mortgagee, and, if so, whether the necessary deposit had 
then been made. If that is found against the mortgagor the 
right of redemption is gone,’' 

Where a mortgage-deed contained a provision that in 
the event of the principal sum not being repaid within 
seven years, the time limited by the deed, the conditional 
sale should become absolute, it \vas held that that did not 
dispense witli the necessity of compliance with th© 
provisions of sec. 8 of Ben. Reg. XVII of 1806 ( j). In the 
same case it was also held that a provision by which, in 
default of the payment of the stipulated interest at any 
time w’hen it was due during the subsistence of the term 
for which the mortgage lasted, the conditional sale was to 
become absolute, was in effect to defeat and violate the 
provisions of that Regulation ; that the proceedings taken 
by the mortgagee to foreclose before the expiry of the full 
term allowed by the deed were irregular, and that the sal© 
could only be rendered conclusive in the manner preseribecl 
by the Regulation after the full term had expired. 

The first thing {k) to he done by a mortgagee by con- 
ditional sale wishing to foreclose, that is to say, to have 
the sale to him declared absolute, is to demand payment 
of IT hat is due on the mortgage from the borrower or his 
representative (1), And it has been held that where no such 



(j) Imdad Husain v. Mannu Lal^ I.L.II, 3 All. 609. See ante 
p. 445. 

{h) Ben. Keg. XVII of 1806, sec. 8. 


0) Forhes v. Ameeroonma Begum^ 10 Moore’s LA. 340 ; S.O. 
5 W.R, (P.O.) 47. 
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demand is made all the proceedings subsequently taken to 
enforce foreclosure are invalid and inefFective {m). 

In the latter of these cases the judgment of the Court con- 
tained the following observations (n) : It appears to ns that 
the section^^ (sec. 8 of Ben. Beg. XVII of 1806) con- 
templates a previous demand of payment, and the non- 
compliance therewith as a kind of cause of action for 
commencing foreclosure proceedings, and that the demand 
must therefore necessarily be made before the mortgagee 
has the right of applying for foreclosure, and it follows 
that the omission to make such a demand would vitiate 
the foreclosure proceedings altogether. We are fortified 
in placing such a construction upon the section by the 
language of the preamble of the Begulation, which clearly 
shows that it was passed for the protection of the mort- 
gagors and for imposing restrictions upon the power 
formerly possessed by bye-bil-wufa mortgagees in respect 
of foreclosure.^’ 

, But it is not necessary that the demand should be for the 
specific sum ultimately ascertained to be due (o), and it 
is not competent for a Court, which dismisses a suit on the 
ground that the foreclosui’e proceedings were invalid, to put 
any limitation on the amount to be demanded by the mort- 
gagee prior to a fresh application for foreclosure (p). 

. If the application is unsuccessful, the mortgagee must 
present a written petitiou to the Judge of the district in 
which the mortgaged property is situated, stating that he 
is mortgagee by conditional sale of the property in 


' {m) Behari Lai v, Beni Lal^ 3 All. 408 ; and B^aran Singh 

V. Mohan Lai, LL.B. 5 All 9. 

(n) Kamn Singh v. Mohan Lai, I.L.R. 5 All. 9 {cf. p. 10.) 

Begum, 10 Moore’s I. A. 340 ; S.C. 5 

W. E. (P.O.) 47. 

(p) Behari Lai v. Beni Lal^ LL.B. 3 AIL 408, 
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question, that a certain sum is due to him for principal, 
with a sum for interest and costs, that the petitioner has 
made a demand for payment but without effect, and that 
therefore he wishes to have his sale made absolute, to be 
put in possession, and to be registered as proprietor. 

On receiving this petition, the Judge will cause the mort- 
gagor or his legal representative to be furnished as soon as 
may be with a copy of it, and also with a notice or perwan- 
nah under his seal and official signature, notifying to him, 
that if he does not redeem the property mentioned in the 
petition within one year, the mortgage will be finallj" fore- 
closed, and the conditional sale made absolute. 

It has been held that a notice, which does not bear the 
signature of the Judge, but bears the seal of his Court 
.only, is informal and bad, and the foreclosure proceedings 
in which suoh'a notice has issued are invalid ah mitio 

The Judge will act upon the petition of one who professes 
to be the mortgagee of property within his jurisdiction, 
without making any inquiry as to the truth of its contents, 
or even as to the existence of a mortgage at all. And the 
production of the original deed of mortgage, prior to the 
issue of notice of foreclosure, is not necessary (r). Nor 
need the mortgagee produce his accounts in these prelimin- 
ary proceedings (s). But a Judge may if he pleases satisfy 
himself, by requiring the production of the document, that 
the applicant for foreclosure is the receiver or holder of a 
deed of mortgage^^ (t). 

A copy of the mortgagee’s application to foreclose must 
accompany the notice issued by the J iidge to the mortgagor 

{q) Basdeo Singh v. 3Iaia Din Singh, I.L.E. 4 All. 276. 

Baboo Gopal Lai Thahoor, Petitioner, Bep. Sum. Oases, 8th 
September 1840, 

(s) Forbes v. Anieeroonissa Begum^ 10 Moore's BA. 340 ; 5 

■W.B. (P.O.) 47. 

{t) Cir. Ord.j 5th June 1848, 831, 46. 
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or his representative ; but it is not required that he 
should' be served with a copy of the mortgage agree- 
ment {u ) . 

And the foreclosure is not complete, and the Courts will 
not give effect to it, unless a copy of the mortgagee’s 
written application has been properly served on the mort- 
gagor (?;). In one case, however, it was held that when 
the mortgagee bad been some years in possession after 
foreclosure, the mortgagor, who had full notice of the fact, 
could not come in and redeem, on the allegation that the pro- 
ceedings were irregular inasmuch as a mortga- 

gee’s petition was not served along with the notice. The 
irregularity was taken to have been waived (w). 

In a late case the question, whether the provisions of 
sec. 8 of Ben. Reg. XVII of 1806 with respect to the 
service of a copy of the mortgagee’s application to fore- 
close along with the Judge’s perwannah,, were imperative 
or merely directory, w^as very fully argued and a number 
of authorities cited to show that they were merely directory. 
The Court, however, held that they were imperative and 
that it lay on the mortgagee seeking to foreclose to fully 
prove that they had been complied with, and that, as in that 
case the evidence fell short of proof that a copy of such 
application had been served wnth the perwaunah, the plain- 
tiffs suit, which w^as to obtain possession of the mort- 
gaged premises after the expiry of the year of grace, must 
necessarily fail (c'l?). The Privy Council have also laid down 
that in an action brought to recover possession as upon a 

(zc) Cons. 630, 11th March, No, 1. 

(v) Santee JSa7n Jana v. Modoo Mytee, 20 W.B, 363 ; Dlnonatli 
Qangooly v. Nursing PersTiad DoBs^ 22 W.R., 90. 

(^y) Saligram Tewaree v. Beharee Misserf W.U,, 1864, p. 36. 

(a?) The Bank of IlindooBtaUt China and Ja^an v. Bhoroshihala 
jD(?5ee, I.L.R. 2 Calc, 311. 
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a foredosm'ej it is necessary for the plaintiff to satisfy the 
Court that the conditions of Ben. Reg. XVII of 1806 have 
been complied with as regards service of a copy of the mort- 
gagee’s petition and the service must be proved by evidence, 
the mere return of the nazir on the back of the Judge’s 
perwannah to the effect that the mortgagor had been duly 
served not being legal evidence of the service (y). 

The notice from the Judge to the mortgagor must issue 
from the Court of the district in which the mortgaged pro- 
perty is situated at the time of issue : and if this rule is not 
attended to, all the subsequent proceedings will be bad (z). 
But it appears that when the lands lie in several zillahs, a 
notice applicable to the whole lands^ but issued from only 
one of the Courts wliich have jurisdiction, is sufficient ; and 
it is not necessary either that a separate notice should issue 
from each one of the Courts, or that leave should be ob- 
tained from the High Court to issue one notice which may 
suffice for all the property in dispute. In the case of 
Bas Muni Dihiah v. Pran KisJien Pas (a), the mortgage-deed 
on which the suit was founded, described the whole lands 
as situated in zillah Moorshedabad, and out of the Court 
of that zillah notice of foreclosure was issued. The Collector 
was a party to the suit, and objected that part of the 
lands being in zillah Beerbhoom, the notice was incomplete. 
To this the mortgagee pleaded an order, of date subsequent 
to the notice, obtained by liiin from the Sadder Court, for 
the trial of the cause in the Court of Moorshedabad. Upon 
these facts, the Privy Council in giving judgment remark 


(y) Borender Nandn Singh v, Dwarlca Lai Mundur, LL.B. 3 Calc. 
397. 

(s) Bijnatli Pal^ v. Bajah Mulital Clmndur^ S.D.A., 1847, p. 485. 
Ben. Reg. XVIi of 1806, sec. 8. 

(a) 4 Moore’s l.A. 392 ; S.O, 7 W.R. (P.C.) 66. See also Eamdyal 
Tewaree v. EetouiteeTa^n^ S.D.A,, 1859, p, 848. 
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What IS there to show in the whole course of these pro- 
ceedings, that these lands were not situated partly in one 
and partly in the other district; and what is there to show 
in the course of the proceedings, that if that were the case 
an order {Le.^ notice of foreclosure) made in the Court of 
either district, wmld not be a proper order ? We think 
that there is nothing in this case to show that the order 
was not made in a proper Court,” 

Following this ruling the Allahabad Court has held that? 
where the mortgaged land was situate partly in the district 
of Shahjahanpnr, in the N. W. P., and partly in the district 
of Kheri, in the Province of Oudh, and the mortgagee applied 
to the District Court of Shahjahanpnr to foreclose, the 
circumstance that Oudh was in some respects a distinct 
province from the N. Wi P, did not take the case out 
of the operation of that ruling, inasmuch as Ben. Reg. 
XVII of 1806 was in force in Oudh as well as in the 
N. W. P. at the time of the foreclosure proceedings (5). 

Judges are required to pay particular attention to pre- 
vent any unnecessary delay in issuing these notifications. 
The mortgagee therefore, on filing his application, should be 
directed immediately to deposit the tuluhanali oi the peon 
through whom the notice is to be issued to the other party, 
that the order for issuing the same may be passed without 
delay. 

The period of one year, during which the mortgagor 
tnay redeem, must be calculated from the date of the 
notification” (o). It used to be held that the year allowed 
by law, counted from the date of issue of the notice, not 
from the date of on the mortgagor. Thus, the date 

of issue being the 28th May 1841, and the date of service 
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tlje 17 th June, the year counted from tlie 28tli May (d). 
So that if the notice of foreclosure were not served on the 
mortgagor until the last day of the year of grace, he 
would have no time at all left him for redemption. 

But this is no longer so, the former decisions on the ques* 
tion having been expressly overruled in 1868 by a Full 
Bench, — Peacoeh^ C.J., observing, ^there would be but 
little equity in allowing a mortgagor to redeem his estate 
within one year from the date of a perwanmh not served 
Upon him, or of which he should have no notice at all, or 
no notice until the period of one year from the date of the 
perwannah should have actually expired or be upon the eve 
of expiration. I apprehend that the Legislature intended 
that the mortgagor should have one year to redeem from 
the time at wliidi it should be made known to him that 
the mortgagee had applied to foreclose^’, {e ) ; and this 
jnterpretation of the section has now received the sanction 
of the Privy Council (/), Whatever tlierefore may have been 
the effect of decisions previous to that in Malmk Glmndm 
Sen V. Tarini (ff) there is now no question that the year of 
grace runs from the date of the seiwice of the notice and 
not from the date of its issue by the Judge. 

^Notice is to be given to the mortgagor or Hs legal 
representative,” These words are to be strictly construed, 
and care must be taken that all proper parties have had 

(d) Kunliya Lai Thalcoor Y. Bas Munee Bossea, 7 Sel. Rep. 2G4. ; 
8,0. S.D.A., 1846, p. 279 ; Ahdool Earned v. Saha-oon^nism Beehee^ 
8,D.A,, 1858, p. 627 ; S:0. on review S.D.A., T858, p. 1477 ; Suroop 
ChmderNagw JBonoraaUe FtindU, 9 W. 11. 116. See also Kisheti 
Bullubh Midita v. Belasoo Coynmtir, 3 W.R. 230. 

,(e) Mahesh Chandra Sen v, Tarinij 1 B.L.R. (F.B.) 14 ; S.G.10 
W..R. (F.B.) 27. 

(/) Eorender Narain Singh v. DwarJca Lai MunditTjlXxB,, 3 
Cale. 397. 
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notice* When there are several mortgagors and it is not 
sought to foreclose the individual shares of each as 
against each^ but to foreclose the whole estate as upon 
one mortgage, one debt and one entire right against all^, 
service of the notice upon some only of the mortgagors 
is insuflScient to warrant the foreclosure of the whole estate 
or of any part of it (A). In that case, however, the Privy 
Council pointed out that there might be cases of mortgages 
of separate shares in which by proceedings properly framed 
foreclosure might take place in respect of some of such 
shares only. 

It is also the ’Suty of the mortgagor when he seeks to 
foreclose to discover and serve the notice on those who are 
the then ownei's of the estate {i}\ 

Notice to the pei’son w^hio on the face of the deed appears 
to be the mortgagor, or to his representative, is all that is 
required : and a change during the year of grace, in the 
parties entitled to redeem, does not make any further 
notice necessary. Thus if after notice has been duly served 
on the mortgagor, he transfei’s his interest, no fresh notice 
need be given to the transferee fj). So also, if after Am 
service of the notice the mortgagor on whom it was served 
becomes insolvent and files his schedule in the Insolvent 
Court, no further notice is necessary (h). When A mort- 
gaged land, B witnessing the deed, but being in reality a 
co-mortgagor with Ay it was held that notice to A was 
sufficient, although the mortgagees were cognisant of the 


(h) Norender Narain Singh y, Dioarha Lai I.L.E. 3 

Calc. 397. 

(i) Ibid. 

{/) Baboo Goordial Singh v, Bamsuhaye Binghy S.D.A., 1857, 
p. 957. 

(h) BholanatJi Singh Boy v. Baneemadhub Banerjeay S.D.A., 1858, 
p. 323. - . 
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fact that B also was in triifcli a mortgagor (1), So it would 
seem that A having mortgaged lands in the name of his 
son notice to B would be considered sufficient : and that 
this notice^ having been served during A’s lifetime, would 
be binding upon other parties who, along with had on 
A^s death during the year of grace become his legal 
representatives” (m). 

If the mortgagor is dead, the notice must be served on 
his legal representative : and it is not enough to serve one 
who is in possession as legal representative but who after- 
wards turns out not to be the true heir (n). 

There formerly was some uncertainty as to how far sub- 
sequent assignees of the mortgagor were his representatives 
so as to require notice to be served on them (o). 

But there can now be no doubt that notice must be given 
to every one who (by whatever means) has come, before th® 
issue of notice, to occupy the position of the mortgagor 
relative to the mortgagee, in respect of the property the 
subject of the mortgage. In one case it was said (p)— 

(l) JSamgopal Sen v. JRaJhishore Bul^ S.D.A,, 1849, p. 36, 

See also Bhowannyclium Kahalee v, Gooroojpersaud S.D.A,, 

1856, p. 923. 

(m) Petition No. 49 of 1852, S.B.A., 1852, p. 423. 

(?i) Kalee Koomar DnttY. Pran Kiskoree ClioiodJimiriy 22 W.E. 
168. See also Bam Cliundei' Balder v. Jonah All Khan^ 17 W.R. 230. 

(o) Jyesunlciir Ohiind r. Zmmneerooddeen^ S.D.A., 1847, p. 409; 
BevevinneY. Qamfbell^ S.D.A., 1853, p. 859 ; Baloo Prannatl Chowdree 
V. Boohnee Begum, S.D.A., 1854, p. 1 ; STieilcli Amudee v. OliaJiut- 

S.D.A. N.W.P-. 1851, p. 2l0; Mussmnat As'mia Beehee v. 
SheiU AJimudee, S.D.A. N.W.P., 1854, p. 1 ; Choiohey Hiirhum Bae v, 
CJiowdree Peium Singh, S.D.A., N.W.P., 1854, p. 371; Ameer-ooUah 
Khan v. Lalmun, S.D.A. N.W.P., 1854, p. 421; Gooroojpersaud 
Jaluth V. Biiijpropersaud Berrali, Marsh. 292. 

(p) Per Phear, J., in Kislien Bulluhh Mulita v, Belasco Commur, 
3W. R. 230. See also Bissonath Singh y, Brqjonath Doss^ 6 W.E* 
230. 
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^Svbat is the meaning of the term ^ mortgagor’s logal 
representative? I conceive the words naturally desig- 
nate that person who, either by law or by contract between 
the parties, succeeds the mortgagor, whether mediately or 
immediately, in the position which he bolds relative to the 
mortgagee in respect of the property wdiich is the subject 
of the mortgage 5 and with this view I believe all the pub- 
lished decisions of this Court accord, as well as those of the 
late Sudder Court. Now a succession of this kind may occur 
either by reason of the death of the mortgagor or by as- 
signment of the equity of redemption, as a consequence of 
insolvency, execution of a decree of Court, or voluntary 
contract : only it should be observed that in the latter cases 
the assignment must not be inconsistent with the terms of 
the original mortgage, and must generally be assented to 
by the mortgagee, or, in other words, must be such as the 
mortgagee is bound to recognize. When the mortgagee 
desires to foreclose, there can never be the least practical 
difficulty in ascertaining whether the equity of redemption, 
as against the mortgagee, is in the hands of the original 
mortgagor himself, or in those of one of the substitutes for 
him just described ; and in whichever of these it is found to 
be, to that one, in my judgment, the notice must be issued 
in order to initiate the year of grace, whether it was by 
public or private sale, or otherwise, that the assignee in 
question obtained his right to the assignment. But when 
once the time of grace is set running, no subsequent as- 
signment of the equity of redemption will stop it. If, 
therefore, in the case before us, the equity of redemption 
was duly and completely assigned in such a way as to bind 
the mortgagee bejore the notice of foreclosure, then the 
notice is not sufficient, which has not been issued to the 
•assignee | but, if the assignment took place after the notice 
to the mortgagor, then no notice to the assignee is necessary, 
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and the mortgagee ought to haYo the benefit of his pro- 
ceedings/^ 

In the case of Molixm Loll Soohool v. Goluek Ohimder 
Dntt {q) the mortgagees when they issued their notice 
of foreclosure, not only had notice that the Interest of 
the original mortgagor had been attached in execution, 
but were actively disputing the right of the decree- 
holders to put up that interest for sale. There had been 
a decision against their objections, and their appeal 
against that decision was pending. The appeal was 
decided against them on the 8th of January, and the equity 
q{ redemption was sold to the appellants on the 7th of 
April 1851. The Privy Council held it was clear that if 
the sale had taken place before the notice of foreclosure was 
filed, that notice, to be effectual, must have been served on 
the purchaser : and that in the circumstances above stated, 
it ought to have been served upon the decree-holder. 

A purchaser from the mortgagor completed and regis- 
tei'ed his purchase on the very day on whicli the noti- 
fication was made over to the peon for service. ' It was 
held that he was the legal representative of the mortgagor 
and as such ought to have been served. But in this 
case it was clear that the mortgagee had notice of the 
transfer : for he was actually an attesting witness to the 
mortgagor’s signahrre of the deed of conveyance to the 
purchaser (r). 

The term mortgagor’s “ legal representative” used in the 
Regulation was intended to#pply to all or any persons who, 
at the date of tlie notice, possess a title to the equity of 


(q) 10 Moore’s LA. 1 (rf. p. 14); S.C. 1 W.E. (P.C.) 19. See 

also Bhanoomutty QTiowdliTain v. JPremchand Neogee^ 15 B.L.E, 28 ; 
S/ieo Golam Singh Bamroop Singhy 15 BX.B. 34 ; Qanga 

GobindMandal v. Bani Madhah Gliose^ 3 B.L R. (a. o. j.) 172. 

(r) Sheo Golam Singh y. Bam Boop Singhy 23 W.B, 25. 
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redemption, wlietlier absolute or defeasible, under the mort-* 
gage. So a second mortgagee is entitled to be served with 
the notice of foreclosure, in order that he may have an 
opportunity of coming in to redeem the mortgage sought 
to be foreclosed, and thus be enabled to preserve his own 
security (s). But he would not be so entitled if the second 
mortgage was made during the pendency of the' foreclosure 
proceedings (i). 

So also the holder of a money -decree, who has attaclied 
land belonging to his judgment-debtor while it is subject to 
a conditional mortgage, does not thereby become the legal 
representative of the mortgagor and entitled to notice fu). 
Similarly the holder of a prior lien on the land is not entitled 
to notice, as he is not entitled to redeem the subsequent 
conditional mortgage (v). 

It has recently been held that the holder of a mourasi 
mokurari patta, under the mortgagor, is not a representa- 
tive*’ within the meaning of tlie Regulation, and is therefore 
not entitled to notice of foreclosure, because he is not 
entitled to redeem (w). 

When the mortgagor's representative was a minor, and 
notice was served on certain persons who were believed to 
be, but Avho were not in fact his guardians, the notice was 


(a) Dlrgaj Singh v. Dehi Singh^ I.L.R. 1 All. 499. See also 
Ntidgar Chand Chuckerbuttg v, Moojp Dass Banerjee^ 22 W.R. 
475. 

(0 Balaji Ganesh v. Ehusalji, Bom. H.C. 24; Qulahehand 
Manihchund v. DJiondi valad Bhau, 11 Bom. H.C. 64 ; Baboo Goordial 
Singh v. Eamsuhaye Singh^ S.D.A., 1857, p, 957 ; Bholanath Singh 
Boy V. Baneemadhuh Banerjea^SDA.y 1858, p. 323. 

(w) Radhey Tewari v. Bujha Misrj I.L.R. 3 All 413. 

.. (v) Ibid, 

:r (ta) Sripoii Chum Dey r. MoMp Namin Singji, I.L.R. 9 Gale. 643 ; 
follomng Balia Doorga Psrsh&d r. Lalla Liichmun Sahoy^ 17 W.R. 
272 ; but see ^upra p. 330, 
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bad (.it). A mortgagor by deed directed that his widow 
should possess his zemindary (half of which was under 
mortgage), and enjoy it during her lifetime : he granted 
pex’missiou to her to adopt a son, and directed that on her 
death, such adopted son should inherit all his property : 
and he desired her to pay off his mortgage-debt^ by selling 
or mortgaging any portion of his zemindary. Under this 
authority, the widow did adopt a boy as son to her deceased 
husband. The adopted son was a minor, and under the 
guardianship of the wddow. Service of notice of fore* 
closure on the widow, was held to be sufficient, without notice 
to tire son 

When the estate is under the control of the Court of 
Wards, by which a guardian and manager is put in pos- 
session, notice ought to be served on such guardian and 
manager ; and the Collector of the district, as representing 
the Court of Wards, should be a party to the proceedings. 
If a new manager or guardian is appointed after issuing 
the notice, he must be substituted for the original one in ail 
future proceedings (s). 

Personal service on the mortgagor, of the notice of fore- 
closure, is not absolutely necessary. The service should -of 
course be personal, if possible. If it be impossible, the 
notice must be served in such manner as the law would 
require any other process of the Court to be served under 

(cc) Cheydee Lall v. MusBumat S.D.A. N.W.P., 1851, 

p. 278 ; JSam BaJcsJi Singh v. MoJiunt Ram Lall Loss^ 21 W.R, 
428 ; Kalee Koomar JDiiU v. Pranhishoree Cliozodhrain^ 22 W.R. 
168. 

( 3 /) UaB Muni Diblah v. PraiiJcuTien Das^ 4 Moore’s LA. 392 ; 
S.O. 7 W.K. (P.C.) 66 . 

( 2 :) Ibid ; and see Pi^annatJi Roy Oliowdry v. Eoolcea Begum^ 
7 Moore’s I. A. 323 ; S.O. 4 W.R* (P^O.) 37. 
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similar circumstances {a). In one case the Court said,— 
the notification is not merely a preliminary proceeding 
leading up to a judgment of foreclosure to be subsequently 
pronounced in Court, It not only fixes the date from which 
the period during which the mortgagor is to retain the right 
to redeem is to be computed, but it is of itself tiie operative 
act in the foreclosure proceeding. We think, therefox’e, that 
the service of the notice must be evidenced by the clearest 
proof, and must in all cases be, if not personal, at least 
such as to leave no doubt on the mind of the Court, that 
the notice itself must have reached the hands, or come to 
the knowledge of the mortgagors. Not only do we find 
from the evidence of the witnesses that the notice was not 
duly served, but we find that, up to the present time, the 
mortgagee has continued to pay in the Government reve- 
nue in her capacity as mortgagee, and designated herself as 
such in her chamis. Now, had the foreclosure been actually 
completed, it is most improbable that she would have failed 
to have her name entered as proprietor in the Collector’s 
register” (b). 

The Judge must not be satisfied without really good 
evidence of due service of the notice. And where it is alleged 
that there has been no proper service, he ought to dispose 
of the question fully and explicitly, so that the position of 
the parties may not be left doubtful (c). The service must be 


(a) Musst, Koonjo^ Suthhama v. Bahoo Sheopursun Singh ^ 
S.D.A., 1854, p. 281. See also Petition No. 673 of 1854, S.D.A., 1855, 
p. 8; Puhlwan Singh v. Eshuree Binght S.D.A. N.W.P,, 1853, 
p. 400 ; Ramghureeh Ghowhe v. Luchmee Pandeg^ S.D.A. N.W.P., 1860, 
p. 34 ; Mohuii v. Jowaliir Khan, S.D.A. N.W.P., 1860, p. 38. 

(5) Syvd Eusif Ali Khan v. Mussamut Azumtoonissa^ W.E., 1864, 
p. 49. 

(c) Suithhama v. Bahoo Bheopursun Swgh, S.D.A., 1852, 

p. 557. 
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proved by evidence, the mere return of the nazir on the back 
of the Judge’s perwannah to the effect that the mortgagor 
has been duly served is not legal evidence of the service ((^), 

In one instance, in which the notice was returned with 
a report that as the parties named in it could not be found, 
a proclamation had been affixed at the J udge’s eutcheny 
and the residence of the parties, — this was reckoned to bo 
insufficient ; and it was said that the strict letter of the 
Beguiation must be followed, and that the Begulation did not 
provide for the substitution of a proclamation, in such a case 
(e). Apparently, however, it was not proved that any effort 
had been made to serve the mortgagor personally : at any 
rate, this case is overruled by the later decisions cited above. 

Nine out of eleven sharers made a mortgage of the 
whole joint property. The remaining two afterwards gave 
their consent in writing to the mortgage. Notice of fore- 
closure was serv-ed on the nine only. But it was held that 
this was, under the circumstances, sufficient notice to all 
the eleven (/). 

The mere fact of cognizance on the part of the mort- 
gagor, or his representative, that the property is liable to 
foreclosure, or cognizance of the steps which the mortgagee 
has been taking, will not absolve the mortgagee from the 
necessity of strict compliance with the requisitions of the 
law as to issuing and serving the notice of the application 
to foreclose {g)> 

(d) Norender Narain Singh v. Dwarha Lai Mtmdur^ LL,K, 3 

Calc. 397 (P.C.). 

(e) Cheydee Lall y. Mussumat Choonnya^ S.D.A. N.W.P., 1851, 
p. 278. See also Nuwah Syed JFuieh Alee Khan Bahadoor v. Musst, 
Amatoon Hossein Begunif S.D.A., 1858, p. 1775. 

(/) Ashootoss Beh v. Qoolzar Bebee^ S.I).A., 1854, p. 511. 

{g) Bheihh Amudee v- Chahut-oonnissa^ S.D A, iT.W.P., 1851, 
p. 210 ; Oheydee Lall v. Mussumat Qhoomya^ S.D. A. N.W.P., 1851, 
p.278. 
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: The objection that notice has not been duly issued is by 
no means a technical objection (A)* 

' The notice to redeem gives no efficacy to transactions 
not in themselves legal : and the non-appearance of the 
mortgagor within the prescribed year does not bar him 
from disputing the contract^ or from proving it to be void 
or voidable (^). The mortgagee must establish his case 
like any other plaintiff. 

Notice under sec. 8 of Ben. Reg. XVII of 1806^ being 
issuable on application^ without any sort of inquiry into 
the merits of the case, and without any intimation being 
given to the supposed mortgagor of the intention to make 
such application, no publicity can be considered to attach to 
its issue. The fact that a man has caused notice of fore- 
closure to be issued, is not in any way to be taken 
even pimA facie as affording a presumption of his good 
faith (;). And the mortgagee’s having served an occu- 
pant of the mortgaged lands with notice, is no admission 
of that occupant’s right to redeem (/cb 

Notice of foreclosure having been issued, the mortgagor, 
or his repi'eseutative, must take care, within the year of 
gi*ace, to tender to the mortgagee, or to deposit in Court 
(which is always the safer plan), the whole amount of prin- 
cipal and interest, or if the mortgagee has had the usufruct 

(A) Nuwah Syed Fuieli Alee Khan BaJiodoor v. Musst. Aniatooii 
Mossein Begum, S.D A., 1858, p. 1775. See also Sayitee Ram Jana v. 
Modoo MyteOf 20 W.H, 363; Dinonath Gangoohj v. Nitrsingh 
Pershad Doss, 22 W.B. 90 ; JNorender Narain Singh v, DwarJca Lai 
Miindur, I.L.R. 3 Calc. 397 (P.C.) 

“ (i) Bisamhar Ade v. Kalim Tldden^ 5 Sel. Rep. 81 ; Petition No. 
769 of 1850, S.D.A., 1851, p. 211 ; Syed Vellaet All Khan v. Rama* 
dheen Singh, S.D.A., 1851, p. 648. 

^ (./) Petition No. 630 of 1847, S.D.A., 1818, p. 36. 

^ (fc) Prannath Roy Ckowdry v. Eoolcea Begum, 7 Moore's I. A. 323 ; 

, S.C. 4 W.B. (P.C.) 37. 
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of tlie land, tlie amount of the principal only which is due. 
If no rate of interest has been agreed upon, it must be de* 
posited at the rate of twelve per cent* ; and no local custom 
can make a deposit at a lower rate of any use (Z)* 

The principal debt and the interest due are all that need be 
deposited within the year of grace* It is not essential that 
costs incurred by the mortgagee in the matter of the mort- 
gage should also be deposited (m). 

A deed of conditional sale, after reciting that the vendor 
had received the sale consideration, Rs* 199, and had put 
the vendee in such possession of the property as the vendor 
himself had, continued with a clause to the effect that the 
vendor should not claim mesne profits nor the vendee 
interest ; in case the veiiilee did not obtain possession 
he was to recover mesne profits for the period he 
was so out of possession ; after the expiry of the term 
fixed the entire sale consideration money in a lump 
sum was to be repaid and the property redeemed, but 
in case of default in payment of the sale consideration the 
sale -was to become absolute. The vendor did not get 
possession of the property for some years, and on the 
expiry of the term took proceedings under the Eegulatioa 
to foreclose. The legal representative of the vendor there- 
upon deposited the Rs. 199, the consideration as mentioned 
in the deed, wuthin the year of grace. The vendee theu 
brought a suit for possession, and to have the sale declared 
absolute, and the question arose whether or not the legal 
representative should have deposited by \vay of interest the 
amount of mesne profits for the time the vendor was out of 
possession, in addition to the sale consideration, in order to 
prevent the sale becoming absolute. The question eventually 
came before the rull Court, and it was held by the majority 

(1) Ben, Keg. I of 1798, sec. 2. Baboo Doorga DuU y, Bahoo 
Gannesli Butt, S.D.A., 1859, p. 284. 

(^^^) ZaUm Roy v. Deb Shahee, Marsh. 167, 
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of the Judges (n), that on the construction of the deed, the 
deposit of the sale consideration, Es* 199, was sufficient 
for the redemption of the property (o). 

It has been already shown that the tender must be made 
in money, but that if the mode of repayment agreed on in 
tlie original contract is more favorable to the mortgagor 
than that provided by the Regulations, a tender made 
according to the contract is sufficient (p). Thus nothing 
being said in the mortgage deed as to interest, a deposit of 
the bare principal was held sufficient (g). But whatever 
stipulations to the contrary have been made, a tender or 
deposit in strict compliance with the terms of the Regula- 
tions is all that is necessary. Therefore where the mort- 
gagee had been in possession, a deposit of the principal was 
held sufficient to prevent foreclosure, although the moi*tgage 
deed contained a covenant that the mortgage should be 
foreclosed, unless certain sums due for improvements, as 
well as the principal sum lent, were paid off within the year 
of grace (r). 

Where it had been agreed between the parlies, that a sum 
due from the mortgagee should be set off against so much 
of the mortgage debt, a deposit by the mortgagor of what 
remained due from him, after making the deduction, was 
held to be sufficient. But a mortgagor wbo makes a tender 
of this sort runs a very great risk, and ought to be very sure 
of his ground before he does so. For it has been held that 
if the sum tendered or de|x>sited falls short, though it be 
only to the extent of one rupee, of the amount due, the 
mortgagor’s right is, on the expiry of the year of grace, 


(?i) Spanhie, J,, dissenting. 

(a) MamesTiar Singh v. Kamhia 8ah% I.L.R. S All. 653* 

(jp) Supvd pp. 873 — 374. Ben. Keg, XXXIV of 1803, sec. 14, 

. (^) Bddhanath Sein v Bimjo Ghunder Sein^ W.R., 1864, p. 157. 

(r) Budreenarain v. Oodho Singh^ S.B.A. N.W.P., 1853, p. 161. 
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wliolly gone (s). The general principle of the Regulations 
is that if anything be due on the mortgage, and the mort- 
gagor makes an insiifiicent deposit, — and d fortiori if he 
makes no deposit at all, — the right of redemption is gone 
at the end of the year of grace {if 

The tender or deposit must be made within a year from 
the date of the service of the notice of foreclosure* But if 
the last day of the year of grace happens to be a Sunday 
or other holiday, a deposit on the first ensuing business 
day will be sufficient (r^). In one case, the last day for pay- 
ment was the 25th of November. On that and several 
subsequent days, the Court was improperly closed the 
Judge on account of the Sonepore Fair. It was held (r) 
that the mortgagor saved his estate from foreclosure by 
depositing the money in Court on the first day on which 
the Court was open after the 25th of November. It was 
held also that the mortgagor was under no obligation to 
make a private tender, on the 25th of November, of the 
amount due. This was a case in which the mortgagee had 
given an extension of time. But the same rule would 

(s) Lyons v. Skinner^ S.D.A. N.W.P., 1853, p. 447. See also 
Sheikh Ubdool Sadee v. Soohroo Singh, S.D.A. NW.P., 1865, p. 580 
Lehee Doss Dutt v, Mohunlal Sookul, S.D.A., 1859, p. 127 ; MohuniuU 
Sookul V. Deheedass Dutt, S.D.A , 1859, p. 842 j Nuhungo Moonjuree 
Dahea v. Goluekmonee Dahea, Marsh. 45. 

(0 Forbes v. Ameeroonissa Begim, 10 Moore’s LA, 340 ; S.O. 5 
W.R. (P.G.) 47. 

(«f) SheiMi Ubdool Hadee v. Soohroo Singh, S.D.A. N.W.P., 1855, 
p. 580 ; Baboo Lndurjeei Singh v. Baboo Bhan Pertajg Singh, S.D.A. 
K.W.P.j 1852, p. 60 ; Ahdool Earned v. Saha^oon-nissa Beehee, S.D.A. 
1858, p. 627 ; S.G. on review, S.D.A., 1858, p. 1477 ; Fusl-oomusa, 
Petitioner, Rep Sum. Gases, 15th July 1841 ; Kunhya Lai Thahoor v. 
Ras Miinee Dossea, 7 Sel. Eep. 264. But see contra, Kuniola Kant 
Mytee v. SreemuUy Naramee Dossee, 9 W.R. 583, 

(y) Dahee Rawoot v. Heeramm Muhatoon, 8 W.R. 223, See 
also Narayan Mundal v. Beni Maihab Sirkar, 4 B.L.R. (F.B.) 
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apply wlien the Court was improperly closed on the last day 
of the year of grace* 

The Judge has no discretion to extend the time given 
to the mortgagor by the Regulation ; and an order of the 
Judo-e giving the mortgagor four months additional time 
was“ sot aside by the High Court {«)._ But when the 
mortgagee has himself granted an extension of time, a de- 
posit or payment made before the expiry of the time so 
extended is sufficient {a). And such giving of time does 
not injure the foreclosure or make it necessary for the 

mortgagee to issue fresh notice (j/). 

After a mortgage had been foreclosed and the year of 
grace had expked” the mortgagee having all along been in 
possession of the property under the terms of the deed, 
the representative of the mortgagor deposited the mort- 
gage money in Court, The District Judge thereupon 
ordered that the money should be paid out to tbe mortgagee, 
and that he should surrender the property on the ground 
that the mortgagor had not been personally served with 
the notice required by sec. 8 of the Regulation, imd had no 
knowledge of the foreclosure proceedings. On revision, 
however°the Allahabad Court held that the District J udge had 
acted ultra vires. Had the mortgagee not been in possession 
on the termination of the foreclosure proceedings, he would 
have had to bring a suit to obtain possession, whilst as 
itwas, if he wished to establish his title, he should have 
brought a suit for a declaration of his right. In either of 
those°cases the mortgagor might have set up a defence that 
the foreclosure proce edings were irregular on the ground of 
'Mahomed Gam Chowdri/ v. Aiool Mahomed Ameeroodeen, 
5 ■';V'.E. (Misc.) 31. 

(aj Zalem Roy v. Deh Shahee, Marsh. 167 ; Dabee Rawoofy. 

. JSeerammMuhaloon, 8 

(jj) Brijo Mohun Sutjyuttyl v. Radha Muhun Bey, 20 W.R 
' 176. '' '■ 
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want of noticej or lie might have made this matter ground 
for a suit by bimself to set aside the mortgage proceedings. 
But as the year of grace had expired, and the foreclosure 
order had been made, the District Judge had no power to 
receive the money or to make the order he had made (z). 

When a sum of money is brought for the purpose of 
being deposited in Court, it ought to be received, whatever 
its amount : and its receipt should be notified to the mort- 
gagee. It is the duty of tlie Judge, when money is depo- 
sited, himself to grant a receipt for it to the mortgagor, 
and to issue notice to the mortgagee that the monej^ has 
been deposited (/u). And it has been said tliat it is irregular 
for the Court to make a report as to the insufficiency of the 
tender, and the amount required (/^). 

The tender or deposit must be made unconditionally, and 
if it is fettered with any restrictions, it is bad, — as was held 
in a ease where the deposit was accompanied by a denial 
of the mortgagee’s title, and notice that a suit would be 
brought to recover the money tendered (e). 

The mortgagors some weeks before the expiry of the 
year of grace, applied for leave to deposit the money in 
Court, subject to a condition ijiat it should not be paid 
to the mortgagee, but should be kept in Court until a 
regular suit disputing his claim could be brought. The 
Judge gave the permission asked for, and received the 

(z) Hazari Lai v. Kheru RaL I.L.B. 3 Alb 576. 

(«) JDahee Raivoot v. Heeramuii Muhatoon, 8 W.E. 223. 

(6) Sheikh Ubdool Eadee v. Sookroo Singh, S.D.A. N.W.P., 1855, 
p.580. 

(c) Prannath Roy OJiowdrij v. Roohea Begum, 7 Moore's I,A. 
323 ; S.O. 4 W.E. (P.C ) 37 ; Ahdoor^ Rithman v. Kisto Lai Gkose, 

6 W.Pt. 225 (a decision of a Pull Bench overruling Eethan Singh v. 
JSurkoo Singh, 3 W.Ib 184) See aim Euhmgo Moonjitree Bahea v, 
GolucJcmonee Dalea, Marsh. 45; S.O. reported as Goluclmonee 
JDahea v. Nuhimgo Moonjuree Eaheaf W.B. Sp. 14, 


524 OF THE EEMEDIBS OF THE MORTGAGEE, 

money so conditionally deposited. The day after the year 
of grace came to an end, the Judge called upon the mort- 
gagors to take away their money, remarking that such 
a conditional deposit was not allowable ; and he afterwards 
declared the conditional sale to hare become absolute, 
because the money bad not been paid or deposited within 
the year. On appeal, the majority of the Court held that 
there was no sufficient deposit, and that the acts of the 
Judge formed no bar to the foreclosure of the mortgage (d). 

So, when the mortgagor restrained the payment to the 
mortgagee of money deposited, pending the result of a 
redemption suit which he was about to bring, and the year 
of grace expired without any unconditional deposit being 
made, and the redemption, suit failed, the mortgage was 
declared foreclosed as if there had been no deposit [e), 

A mortgagee demanded a larger sum than was I'eally 
due to him. The mortgagor paid into Court the sum he 
asked for, stating that he did so merely to obviate all 
objections, and not as admitting it to be due. Tiie mort- 
gagee having taken it all out of Court, the mortgagor 
sued for and recovered what he had taken in excess of that 
to which he was entitled (/)• 

The petition on which the mortgagor paid in the deposit 
stated that there was then pending another suit in which 
the mortgagor had sued the mortgagee for possession on 
the ground that the latter had realised both principal and 
interest from the usufruct and was entitled to no further 
payment from the mortgagor, No condition was annexed 
to the deposit : the mortgagor, admitting the mortgage, 
paid in the money to preaent foreclosure. It was held 


{d) MatJioor Mohun MUr v. Bindrahun Chunder UdhiJcaree^ S.D.A., 
1847, p. 462. 

(e) Eurhishore Raee v, Ojeer Ali^ S.D.A., 1848, p. 897. 

(/) Baboo JitggiitjpuUee 8ingh v. Madho Slngli^ S.D.A., 1855, p. 54. 
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tliafc this was a good deposit, as the mortgagee might have 
taken the money out of Court if he had chosen (^] . 

The tender or deposit ought to be made in one sum, not 
by instalments. At least, it is to the mortgagor’s advantage 
to pay in one sum, as his position is in no way benefited 
by the payment of any thing less than the whole amount 
due : and if he chooses to make several deposits on different 
dates, he will not be allowed interest on any of them, 
except from the date on which the demand w^as discharged 
in full, and due notice given to the mortgagee. The mort- 
gagee is not obliged to receive sums deposited on account, 
until the whole is paid in ; he defeats his own claim by 
accepting them, as his taking out of Court a sum paid in 
by the mortgagor is an acknowledgment that such sum 
is in full discharge of all monies due in respect of the mort- 
gage debt (/i). 

If the mortgagor admits the claim of the mortgagee, 
and has not the means of paying what is due to him, he 
may put him in possession of - the property, and without 
waiting till the end of the prescribed year, present a peti- 
tion to the Court from which the notice issued, stating Ms 
inability to pay, and that he has made over possession to 
the mortgagee. And such a proceeding, if possession is 
actually given to the mortgagee, has apparently the same 
effect as a decree for possession on foreclosure, made in a 
regular suit, Probablj^, however, one who had purchased 
dond fide from the mortgagor before the presentation of 
the petition, might, notwithstanding, redeem at any time 
during the year of grace. And if possession is not delivered 
over to the mortgagee, the mortgagor’s having filed 
such a petition, will not bar the right of any one who under 

{g) Bahoo Gohind Fershad v, Fwarha Naihf 25 W.R. 259. 

(/i) Bahoo Inderjeet Singh v. Bahoo JBAan Pertap Singk^ S.D.A. 
N.W.P.j 1852, p. 60. 
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oi’diuary circumstances would have been entitled to redeem, 
except that the mortgagor himself would probably be 
held to be bound by his own act, and to be foreclosed (i) . 

In like manner, the mortgagor, without any proceedings 
Avhatever being taken in Court, may convey absolutely to 
the mortgagee, the property already conveyed to him con- 
ditionally. But in such a case, the mortgagee must be 
prepared to prove that the conveyance out and out has been 
fairly and properly obtained : and he ought at once to assert 
his rights as proprietor, and should no longer allow his 
name to appear as mere mortga gee ( i ). 

It has been held that it is not absolutely necessary that 
there should be any written agreement, in order to convert 
a conditional into au absolute sale, even though the con- 
ditional sale itself was in writing: and that any thing which 
proves that the mortgagor has agreed to the sale being 
made absolute is sufficient. A suit was brought for pos- 
session of land which had at first been conditionally sold to 
the plaintiff, but which, it was alleged, had been after- 
wards absolutely conveyed to him. The plaintiff did not 
prove any positive contract making the sale absolute ; but 
he produced from his own custody, the ikrars given by him 
to the defendant, declaring the sale to be only conditional, 
and he gave evidence to the effect that these had been 
delivered up to him by the defendant, on the payment to 
him of a further sum of money. It was held that there 
was conclusive evidence of an unconditional sale, and that 
the plaintiff must hav e his decree {h), 

(i) Sheikh Eussoo v. UUuy Bibi, S.D.A., 1849, p. 311. 

(J) Usman Bae v. Jymungul Singh, S.D.A. N.W.P 1553, p. 273. 
See also Doorgachurn Bistaas v. Bwda Soondree Bebea, S.D.A., 1856, 
p. 948 ; Tewaree Loll v. Kasseenauth, W.E. Sp. 79. 

(Js) Sheik Bhunnoo Shalguv v. Sheikh Boorhan, 7 Sel. Rep. 181 : 
(foordtial V, Musstmiat Sunskoonwer, 2 N.W.P. (Agra) H.O. 176, 
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Bufc a mortgagee onglit for liis own secnritj either to 
insist upon having a regular decree of Court declaring the 
mortgage foreclosed, which undoubtedly gives him by far the 
safest title, or, if he chooses to have the sale made absolute 
without going into Court, he should see that the conveyance 
to him is made by a deed duly executed and registered. 

If the mortgagor, or his representative, makes a tender 
or deposit ^Yith^n the year of grace, it remains for the 
mortgagee to consider whether or not he will accept the 
sum so tendered or deposited. He will accept it only 
if it covers the whole of his demand, as he cannot take it 
out in part payment and continue his suit for foreclosure, 
or for payment of what remains due. 

If the mortgagee takes the money out of Court, he can- 
not draw back afterwards on the ground that the money 
w^as deposited after expiry of the year of grace, — or on 
any other ground f/). 

If the mortgagee is ready to receive the sum deposited, 
the Judge in whose Court it has been placed will immed- 
iately pay it over to him ; if he refuses to receive it, the 
Judge will restore it to the person who deposited it. The 
mortgagor who has tendered or deposited a sufficient sum, 
or a sum which is accepted as sufficient by the mortgagee, 
being in exactly the same position as one who has come 
forward to redeem and made a deposit or tender for that 
purpose under Ben, Reg. I of 1798, sec. 2, is entitled to 
possession summarily without suit (m). And tlie mortgagee, 
ou applying to take the money out of Court, must surren- 
der the mortgage deed, or show satisfactory cause for his 
not doing so (n). 

(1) Kliondkar JS'otoasush Rossein v. Mussamut Woo$uloonma 
6 W.R 249. 

{m) Cir. Ord. 22nd July 1813. 

(?^) Deioan Eamnath Singh v. Tkahur Bas^ 7 Sel. Rep. 260. And 
see Sup'a p. 393, 
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Up to tliis point, the functions of the Judge, in pro- 
ceedings taken for foreclosure^ are purely ministerial, he 
having merely, without instituting any inquiries into the 
merits of the case, or expressing any opinion as to them, 
to issue on the application of the parties certain fixed 
notices and orders, — to receive, and pay over to the mort- 
gagee if desirous of taking it, 'whatever amount may be 
paid into Court by the mortgagor, or if the mortgagee 
should refuse to accept the same, to restore it to the mort- 
gagor — and to receive proof of service of the several 
notices. And it is the duty of the Judge to confine him- 
self to recording simply the facts which have occurred 
during the summary process, and to abstain from express- 
ing any judicial opiuion whatever on the proceedings. All 
qirestions as to their effect or as to the legality or validity 
of the alleged mortgage, or even as to the existence of a 
mortgage at all, must be left undecided at this stage, and 
form the subject of a regular suit to be subsequntly insti- 
tuted (o). But so far as the mere issue and serviM of the 
notice are concerned, he is to inquire and record judicially 

that all has been done properly (p)* 

After the lapse of the year of grace, in the event of the 
proper sum, or such a sum as is accepted by the mortgagee, 
not being deposited or tendered, the mortgagee who wishes 

to complete the foreclosure must institute a regular suit to 


as 


have the conditional sale declared absolute, or, if he lit 
not had the usufruct, for possession of the mortgaged laud, 
as on a conditional sale become absolute (<?). 

(o) Forbes Y. Ameeroon'ma Begum ^ 10 Moore’s I. A. 040 , b.C, o 
W.R. (P.C.) 47. See also Norender Narain Singh v. Bioarka Lai 

Mundur, LL.E. 3 Calc. 397 (P.C.) 

(p) Meer Abbas Aly v. Nund Coomar Ghose^ 7 W.E. 123* 

(q) Forbes Y, Ameeroonnissa Begum, 10 Moore’s LA. 340, S.O. 
5 W.E. (P.C.) 47. See also Janhee Fershad y , Eurnavain, B.D 

7.P., 1854, p. 234. 
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To succeed m his suitj, the mortgagee must prove that 
all the legal formalities have been observed, that notice was 
issued from the proper Court, that it was duly served on 
the right parties, together with a copy of his application, 
that the period of a year from the service of it has 
elapsed, and that no sufficient tender or deposit 
was made before the expiration of the year of grace. 
Without proving all these points he cannot obtain a decree, 
whether the defendant pleads that there has been any irre* 
gularity or not, — not even if the case is tried If 

service of the notice is denied, it must be proved indepen- 
dently of the mere copy of the foreclosure proceeding, 
Witnesses must be called to prove the service (r). The 
Court is not justified in overlooking any error in the sum- 
mary proceedings, although its attention is not called to it 
by the parties most interested (s)* So also the mortgagee 
must establish that, on the merits of the case, he is entitled 
to what he claims : for, as has been seen above, the mere 
issue of notice, and the proceedings in connection there- 
with, give no sort of validity to bis claim, and if he 
cannot show a good title as mortgagee, his suit must be 
dismissed (l^). 

The mortgagor’s not coming forward in Court, or taking 
any steps to protect himself during the year of grace, 
does not in any degree debar him from appearing in the 

(r) SooJchriiun V, Chooramun^ 1 N.W.P. (Agra) H.O. 172. See also 
Ohhoy Chunder Duit v. Ershine S Co., 3 W.R. (Misc.) 11 ; and ante 
pp. 516, 517, 

(a) Pamsnath Ohowdhuri v. Lala BihaH Lal^ 5 Sel. Rep. 346 ; 
Bijnath Pal v. Rajah Muhtah Ohunde}\ S.D.A., 1847, p. 485 ; Roostum 
Khan v. Jowahir Singht S.D.A., 1853, p. 221. 

{t) See ante, p, 518. Bisamhar Ade v, Kalim Udden^ 5 Sel^ 
Rep. 81 ; Sged Vellaet Ali Khan v, Ramad/ieen Smgh, S.D.A, 
1851, p, 618 ; Buldeen v. Musst Qolah Koonwer, N.W.P. (Agra) H.C. 
(F.B.) 102. 
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mortc^agee’s suit for possession, and raising any plea on the 
facts°and merits of the case; and the Judge is bound to 
investigate and decide the case on its merits, notwithstand- 
ing tha't no objections to the conditional sale were preferred 
till more than a year after service of notice of foreclo- 
sure (u). But any defence which the mortgagor sets up 
must have existed prior to the expiry of the year of 
grace, -the one great question in all foreclosure^ suits 
j beino-, whether the mortgagee was on that date entitled to 
1 foreclosure or not. With that year ends the mortgagor’s 
whole interest in his property, unless he can prove that 
previous to its lapse he was entitled to have it declared by 
the Court that the mortgage had been satisfied. 

If the mortgagor takes no steps to redeem within the 
year, from the knowledge that the debt has been fully paid, 
and that therefore the mortgage cannot be foreclosed, he 
must nevertheless appear and defend a suit brought by the 
mortgagee to have the sale declared absolute and to^ obtain 
possession. If he does not do so, and a decree is made 
against him, it will be binding on him. 

When the contract was made before the passing of Act 

XXVIII of 1855, the lender on a mortgage by conditional 
sale, who has been in possession and in the enjoyment of the 
usufruct of the land, must account to the borrower for the 
■proceeds of the estate whilst in his possession. But an 
account is not necessarily to be taken in every such case : 
for example, it need not he taken if it is admitted on the 
face of the mortgagor’s answer that something is still due 
from him. The obligation to account depends on the 


(a) Petilion No. 701 of 1847, S.D.A., 1848, p. 6 ; Petition No. 769 of 
-1850, S.D.A., 1851, p. 2\1', Syed Vellaei AH Nhan y, Samaiheeti 
’ Singh, S.D.A., 1851, p. 648 ; Forbes v. Ameeroonissa Begum, 10 
•Moore’s l.A. 340 ; S.C. OWE, (P.C.) 47. Aurl see Qujadhur Moisar 
v» Zinda Mqvmt. 6 W.R. 69, 
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circumstances of the case and tlie nature of the issue 
raised (r). 

And the rule that the mortgagee must accouutj does not 
apply to the mortgagee's possession after the lapse of 
the year of grace^ if the notice issued is followedy within 
twelve years from the time when the mortgagee could first 
have suedj. by a suit for foreclosure. In such cases^ 
in a suit by a mortgagee to render absolute a conditional 
saloj the mortgagor may plead that prior to the expiry of 
the year of grace^ the amount borrowed, together with the 
legal or stipulated interest, had been realised by the 
mortgagee from the usufruct of the property ; and on 
this plea he is entitled to have an account from the 
mortgagee. But this defence will be of no avail unless on 
the taking of the accounts it appears that the whole sum 
due (including both principal and interest) had been 
realised before the close of the year of grace (2v), 

The Court is not to decree in favor of the mortgagors simply 
because the mortgagee does not produce his accounts. The 
Court must examine the mortgagor’s accounts and see 
whether they support his case, before deciding in his favor (ir), 

' {v) Forhes v. Ameeroonissa Begum, 10 Moore's I. A. 340 ; S.O. 5 
(P.C.) 47, 

, (w) Ibid, See also Ben, Reg. I, of 1798, sec. 3. Bliah Ahhas 
.Bern V. Forbes, S.D.A., 1857, p. 96 ; Fetition No. 4S3 of 1856, S.D.A., 

1857, p. 234 ; Eadliachnrn CJiatterjea v. Bajchwider Miillicls, S.D.A., 

1858, p. 727 ; Shah Coondon Lai t. Balgobind Singh^ S D.A., 1858, 
p. 756 ; Miisst. Zenut Begum v. Musst, Waheedun, S.D.A., 1858, 
p. 1235 ; Fetition No, 823 of 1858, S.D.A,, 1858, p. 1525 ; Meglal 
Singh V. Hurnath Singh, S.D.A., 1858, p. 1691 ; Debee Doss Duit v. 
Mohunlal SooJcul, S.D.A., 1859, p. 127, And see ante, pp. 403, 404- • 

(a?) Shah MuJchun LaU v. Baboo Sree Ki&Jien Singh, 12 Moore^'s 
I.A. 157 (c/. p. 198) ; S.C. 2 B.L.R. (P.C.) 44 {of p. 57) ; Shah Coondon 
Zal V. Balgobind Singh, S.D.A., 1858, p. 756 ; Mussumat Fatimoojiissa 
Begum Gyanee Bam, S.B.A, 1859, p. 490; Syud Bashum AU 
V. Baboo Bamdharee Singh, 7 82, And see post Chap. X. 
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A mortgagee in possession foi^eloseJ, and continued to 
remain in possession. The mortgagor ousted lumj and the 
mortgagee sued to recover possession. The mortgagor 
defended the suit, and pleaded that before the foreclosure 
the mortgagee had received from the usufruct more than 
the whole sum to which he was entitled. It was ruled 
that the mortgagee must account in the usual manner ( 5 /). 
So the mortgagee was forced to account, when he had had 
possession not avowedly but through a lenamee farm to 
his nephew (s). 

If the mortgagee, not being entitled to possession, wrong- 
fully enters, he is just as liable to an account as if he had 

been in under his mortgage (a'». 

A mortgagee, who enters into a compromise with his 

debtor, and achnowledges in Court that he is satisfied, and 
renounces his right to foreclosure, cannot afterwards change 
his mind, and sue for foreclosure. During the progress 
of a foreclosure suit, the mortgagee made a compromise 
with the mortgagor, and filed a solenamaJt, renouncing all 
further claim to possession. He afterwards brought a fresh 
suit for possession on foreclosure, on the ground of non- 
performance of the terms of the compromise : but it was 

dismissed by the Court, which held that his rights as mort- 

iracree were no longer in existence. In such a case, the 
re^dy would probably be by a suit based on the compro- 

toise(J). , -j 

And so, a decree for foreclosure cannot be set aside on 

the ground that the mortgagor allowed the decree to go 
against him without offering a ny opposition, in consequence 

17) Petition No. 823 of 1858, S.U.aT.Is^ P- 1525. 

(*) Fetition No. 483 cf 1856, S.D.A., 1857, p. 234, And see 
Slah MiMun Fall v. Baloo Sree Kiehen Singh, 12 Moore’s I.A. 157 ; 
Ac. 2 B.L.B,. (P.C.) 44. 

(a) Nilhani Sein v. Shikh -JaenoodJeen, 7 W.B. 30. 

(1) 6ft«»*aj»I>as8v. Atoa Sow, S-I^ A.N.W.P., 1851, p. 260. 
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of the mortgagee’s haying executed a deed, during ilie 
year of grace, in which he coyenanted to restore the 
mortgagor to possession on certain conditions, which cove- 
nant he had broken (c). 

In one case, the year of grace expired in SToyember 1872, 
blit the mortgagee gave the mortgagor an extension of 
time lip to March 1878, within which to pay off the mort- 
gage debt. After making that arrangement, the mortgagor 
sold his rights in the estate ; and it was held that the pniv 
chaser was entitled to redeem, if he did so before March (i). 

There being five joint mortgagors, the mortgagee came 
to an arrangement with three of them by which he con- 
sented to take a decree against those three for Rs. 14,000. 
In taking an account subsequently of what the five 'were 
jointly liable for on the mortgage, the decree taken under 
that arrangement was treated as representing Rs. 14,000 
paid at that time. The mortgagee chose instead of taking 
the money to take a decree for the money, — and in the 
account with the other mortgagors it was held that the 
decree must be considered as a sum paid in reduction of the 
liability of the five (^). 

A decree of Court declaring a mortgage finally foreclosed 
and the mortgagee entitled to possession, puts an end for 
ever to all the rights in the laud, of the mortgagor and 
of any other person claiming under him who is bound by 
the decree and whose title did not originate prior to the date 
of the mortgage w^hich has been foreclosed. Government 

(c) Buddeeoolzuwaky. S.DA. 1850, p. 294, 

See also Nahisoohh Misr v. SJieodyal^ S.B.A. N.W.P,, 1854, p. 564 ; 
Chouhe JELurhuns Mai v. Moonjheharee Lol^ S.D,A. N.W.F., 1856, 
p. 119. 

(d) Baloo Ram Roop Singh v. Lalla Thakoor Fershadt 24 W.U. 
;420. 

(e) Ram Kanth Roy Chowdhry v. KaUe Mohun Mooherjec^ 22 W.E. 
310. 
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may, however, at any time causa lauds to be sold for arrears 
pf revenue, iuto whose hands soever they have passed, 

. A foreclosure decree of the old Supreme Court in a mort- 
gage suit (as to lands in the mofnssil) is equivalent in 
effect to a decree in the Mofussil Courts establishing pro- 
prietaty right on a like instrument (/). 

It is hardly necessary to observe that care must be 
taken by the Courts to ascertain the real nature of the 
mortgage they are dealing with, and that if the remedies 
applicable to one species of mortgage are made use of when 
the transaction belongs to another, the whole proceedings 
may be bad. Thus,, when possession was given by the lower 
Pourt, under the impression that the mortgage agreement was 
one of conditional sale, and the transaction was afterwards^, 
on appeal, found to have been only a simple mortgage, the 
transfer of the land made by ’the Court below was cancel- 
led, and the mortgagees were enjoined to accept a tender 
of principal and interest which was made by the mort*^ 
gagor, notwithstanding that more than a year had elapsed 
from the issue of notice of foreclosure by the mortgagee as 
in a case of mortgage by couditional sale (g)» So, the 
Court of appeal, considering the mortgage to be by con- 
ditional sale, reversed the decision of the District Judge and 
Munsiff, who had respectively held that the transaction was 
a simple mortgage and therefore not subject to the rules 
applicable to conditional sales (h). 

: . In a suit for. possession on foreclosure, a decree for money 
cannot be given (i). And a suit will not lie by a mort- 

(/). Nawah Sidhee Nuzur Ally Khan v, 'Rajah Oojoodhyaram 
Khan, 10 Moore’s LA. 322 ; S.C. 5 W.R. (P.C.) 83. 

(g) Ram Tuwulhul Raee v. Uchee Lai, S.D.A , 1848, p. 194, 

(h) Eamruttonv, Gholam Jafiir Khan,^J).k, N.W.P., 1853, p. 370. 
'■ (i) SyedVellaet Ali Khan Ramadheen Singh, S.D.A, 1851, 
.I)!, ,648. See also Jeorakhun Lall v, Kuwttl Singh, S:D.A. N.W.P., 
1856, p. 75. . 
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gagee to foreclose and to recover interest. *^Had tlie 
mortgagor repaid tbe money lent, interest would have 
been payable under tbe section referred to (f)i but by 
foreclosing tbe mortgage and obtaining possession of the 
property, tbe mortgagee must be considered to have secured 
all be was entitled to receive in tbe transaction^^ (/c). 

The mortgagee having obtained a decree for foreclosure 
and possession, is entitled to immediate possession of the 
property ; and if be meets with any opposition or delay, 
he is entitled to recover all costs and expenses incurred by 
him in consequence, together with mesne profits or wasilat 
from tbe date of bis decree. And for these costs and 
mesne profits, the mortgagor and all those who represent 
him, and are bound by the decree, are liable (^). 

In one case, where the terms of the contract were that in 
the eveut of the mortgagor’s making default in payment 
on a particular day, he would put the mortgagee in posses- 
sion of certain lands by way of absolute sale, and the 
mortgagor made default in payment and also in surrender- 
ing his property as agreed, — the mortgagee was allowed 
to sue for the recovery of the principal sum lent, with 
interest, and was not restricted to his suit for possession (m)'. 
But ordinarily the mortgagee cannot sue for the recovery 
of the money lent by him, instead of for foreclosure and 
possession, except when good and sufficient cause is shown 
for his adopting such a course. And only something which, 
without any blame on his part, renders it impossible for the 


U) Ben. Reg. I of 1798, sec. 2. 

(X') Miisst, Doorga Koonioar v. Qhede Lal^ S.D.A,, 1856, p. 388. 

(Z) Surmhaee Singh v. Syud Mohummud Hosein^ S,D.A., 1847, 
p. 479. 

(m) KJiedoo Lai Khatri v. Rattan Ehatri^ 5 Sol. Rep, 10. See 
also Srimati Sdmsihala DeU v* Eland Lai Sen^ 5 B.L.R. 389. 
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mortgagee to obtain possession, will be considered to be 
good and sufficient cause (n). 

Thus the mortgagor having been all along in posses^ 
sion, and having neglected to pay the Government revenue, 
in consequence of which the land was, after the issue of 
notice of foreclosure, sold for arrears, the mortgagee was 
allowed to recover the principal and interest due to him, 
bis lien having been destroyed through no fault of his (o). 
And in a recent case, the facts were that two out of several 
co-sharers mortgaged, as their own, by way of conditional 
sale, a portion of the joint family property. The mortgagee 
foreclosed and then instituted a suit for possession, which 
he withdrew with liberty to bring a fresh suit. He afterwards 
brought a suit for possession against the mortgagors and 
their co-sharers, on the representation of the mortgagors that 
it would be undefended. It was, however, defended by the 
co-sharers, and the suit was dismissed. The mortgagee then 
sued for the return of the money which had been lent on 
the mortea^e and for the costs in the suit which had been 
dismissed, and, though the mortgage-deed contained no 
stipulation for the repayment of the debt, the Court ap- 
plying the rule laid down above, held that he was entitled to 
recover (p)» 

But, as the rights of a mortgagee are in no degree affected 
by any subsequent transfer of the mortgaged property ex- 
cept a sale for revenue, a private sale by the mortgagor, 
or even a sale in execution of a decree and after the issue of 
notice of foreclosure, will not entitle a mortgagee by con- 
ditional sale to sue to recover the debt. His remedy is 

(n) Cons, 898, 5th September 1834, Moliammd Cluiturjeea v, 
Govindnath 7 Sel. Hep. 92. 

. ' (o) JBulram Sein v. Hurree Churn Shah, S.D.A,, 1848, p. 368. 

(j)) Bhugwan Achavjee v. Oovind Bahoo, I.L.R. 9 Calc, 234. As to 
the mort^'agee’s right to recover the costs, see infra, pp. 539, 540. 
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iSiill agaiiist tlie laiid alone (q% And so, wlierl tlie mort- 
gagee liad obtained a decree for foreselosare and possession*, 
blit before he could get possession, the property was adver- 
tised and sold in satisfaction of the decree of another jndg- 
ment-ereditor (r). 

One who for good and snfBcient reason sixes for the 
money due, instead of for foreclosure and possession^ mast 
not sue merely as on a common money bond, but as for 
money which he has become entitled to olaioi in conse- 
quence of the mortgagor’s breach of contract. His plaint, 
in short, must be consistent with the case he intends to 
prove (s). 

It has been said that if a suit is brought for money 
when it ought to have been for possession, or vice vered^ 
the objection must be specially pleaded by the party who 
wishes to take advantage of it, and that the Court must 
not of its own accord take notice of the error (t). But 
if a plaintiff sues for that to which, according to his own 
showing, he is riot legally entitled, it is difficult to see how 
the Court can do otherwise than reject his plaint, or dis- 
miss his suit, whether the defendant takes the objection 
or not. 

In one instance, a mortgagee sued for and recovered one 
half of the sum advanced by him. The mortgagor, on 
receiving the loan, had executed a deed engaging to make 
over certain pi’operty in mortgage by conditional sale ; but 
he in fact made over only half of that property. The 

({ 2 :) Kislien]}ersliad Bonnerjee v. Mamchicrn PareBt 7 SeL Rep. 42 ; 
JBusvaj V. Acliyhur Teioaree^ S.D.A. N.W.P., 1848, p. 209. 

(r) Oodyt JSfaram Bingh v. Bhowanme Fershad, S.D.I. ]Sf. W*P^ 

1852, p. 272. 

(s) Miisst. Jhanoo Bihl v. NiiboMshen Ghosef S.D.A,, 1850, p. 44. 

{t) Khoohcliund Y. Munohuv it*/, S.D.A. N,W.F., 185S, p. 272 ; 

Bhowa^ue Dihxd Eal v. BkJie&hur Fershad Bingh, S.D.A. N.W.P.j 

1853, pt59L 
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Court ordered that he should return to the mortgagee a 
proportional amount of the sum received by him, ^Yith 
interest (w). 

When mortgaged lands are sold for arrears of Govern- 
ment revenue, which have not accrued through the default 
of the mortgagee, any proceeds which may arise from the 
sale, in excess of the arrears, are subject to the claim of the 
mortgagee (?;). 

And if the proceeds iu excess of the arrears due in 
respect of the lands sold, are applied by the Collector 
iu liquidation of arrears due from the mortgagor on 
other lands, the sum so applied may be recovered by the 
mortgagee (^(?). 

The mortgagees of a two annas share of a certain pro- 
perty instituted the ordinary proceedings to foreclose : but 
the mortgagor continued in possession after the expiry 
of the year of grace. Being so in possession the mortga- 
gor neglected to pay certain Government revenue, and 
some of her co-sharers paid it. Subsequently the mort- 
gagee sued the mortgagor for possession (on foreclosure), 
got a decree and obtained possession under it. It was 
held that the co-sharers were entitled to recover from the 
mortgagee the amount which the/ had paid (on the mort- 
gagor's default) for Government revenue. When the de- 
fault occurred, the mortgagees had in fact completed their 
legal title to the two annas share, and were entitled to 


{it) Derhmoee Daseea v. Dehiarain Boy^ S.D.A., 1851, p. 750, 

(i?) The Collector of Midtiapore v. Baft Pirtheehulluh Pallj 
S‘.D.A., 1854, p. 182 j Mitddimmohun Ckatterjec v. Kalihadeon^ B.D.A., 
1855, p. 411. And see Fetition No. 23 of 1857, S.D.A., 1857, 
p. o27 ; Shumhhoochunder Gliose V. Moheshclmnder 8.D.A., 

1859, p. 622. And see pp. 271, 274. 

. The Collector of Midnapore v. Baja FlrtlieehiUab Fall, 
1854, p. 182. * 
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possession; and ihey might, if thej^ had pleased," have paid 
the revenue whicii the mortgagor failed to pay (r). 

A mortgagee who forecloses and subsequently gets pos- 
session, is not liable for bach rents which accrued due prior 
to his obtaining possession, — unless he has es.presslj agreed 
tljat he shall be so liable (y). And a mortgagee who has 
foreclosed may, if be pleases, sell his right title and interest 
in the mortgaged land, and the purchaser will .entitled 
to possession just as the mortgagee himself was entitled (r), 

A plaintiff sued to have his name registered in the Col- 
lectorate as proprietor of certain lands, alleging that ho 
was in possession, the property having first been leased 
to biin and then (before the lease expired) mortgaged to 
him, and the mortgage liaving been foreclosed. The Judge 
nonsuited tbe case because the plaintiff ^Miad not obtained 
possession of the foreclosure in virtue of his mortgage,’’ 
and because lie was bound to sue for possession under 
the mortgage before be could prefer a claim for muta- 
tion of names.” The Sadder Court decided that as the 
plaintiff was in possession, and his suit for tho mutation 
of names brought into issue, every point that could have 
required investigation in a suit for possession under the 
mortgage,” the Judge sl^uld have tried the case on the 
merits. And it was accordingly remanded to him for 
re-trial (a). 

In a suit for foreclosure, a third party intervened and 
proved an absolute sale to himself prior to the date of the 
morteaffe. The mortgagee’s foreclosure suit was con- 
sequently dismissed, and he was ordered to pay the costs 

(x) Qunga Gohhid Miiiuhil v. AsJiootosh Dhur^ 21 W.E, 255. 

(y) Kallee DasB BhuUaeJiarjee v. Butcher^ S.D.A., 1856, 

p. 1019. 

(z) Dehiarain Bo$e v. Tunclianim Eoy^ S.B.A., 1800, vol. 2, 
p. 53. 

(a) FetUion No, 998 of 1854, S D.A*, 1856, p, 8, 


540 or THl? BEMEBIJIS OF THE MORTGAGEE^ 

of tlie intervening proprietoiv On appeal, this ordei' was 
confirmed, as it was the mortgagee’s suit which compelled the 
third party to come into Court ; the mortgagee, however, was 
entitled to recover from the mortgagor all the costa incurred 
by him in the case, including those of the intervener (6)* 

If a mortgagee alienates the mortgaged property whHe 
♦a suit instituted by him for foreclosure is pending, the alien- 
ation will not be allowed to stand between the mortga- 
gor and those rights to redeem which that suit may have 
loft open or affirmed to him (e ). 

One who has the right of pre-emption may assert it 
when the conditional sale comes to be made absolute. The 
right of pre-emption does not arise on the making or enter- 
ing into the contract of conditional sale or mortgage, nor 
until the mortgagor’s right of property has been com- 
pletely extinguished. But as soon as the year of grace 
‘expires — no steps having been taken to redeem — suit for 
pre-emption may be maintained (d). Or, in other words, the 
cause of action of a person claiming the right arises on the 
expiration of the year of grace without payment by tbe 
mortgagor of the mortgage money, inasmuch as on the 
expiration of that period the mortgagee acquires a pro- 
prietary title to the mortgaged property. Such person can 
therefore sue to enforce his right of pre-emption on the 
expiry of the year of grace, and need not wait to do so until 
the mortgagee has obtained proprietary possession of the 
mortgaged property 

(5) Easmonee Dasseev. Ilahe^ BtiMh p. 574, ioh 

lowed in Bhugwan A^harjee v, GoUnd Sahoo^ I L E, 9 Calc. 234, 

(c) Seedee Nazeer AH Khan Bahadoor y. Eajah Ojoodliya Earn 
Khan, 8 W.K. 399. 

{d) Goofdyal MunduT v. Eajah Telcnamin Singly 2 W.E. 215 
(T.B.) ; Mussamai Tara Kumvarv, Mavgri Meea, 6 B.L.E. (App,) 114, 
Eazari Earn v. Shankar Dial, LL.R. 3 AH. 770, See also 
Jaikaraii Eai v. Gfxnga Dhari Eai^ I.L.R. 3 All. 175, 
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On tlie 12feli May 1871 B mortgaged by way of eondi^ 
tioual sale a share of a village to A, a stranger. The 
mortgage having been foreclosed, A sued B for possession 
of the share, and obtained a decree on the 16th April 

1878, in execution of which he obtained possession of' the 
share on the 9th September 1878* On the 1st September 

1879, 8, a co-sharer, sued A and B to enforce hia right of 

pre-emption in respect of the share in question, founding his 
suit on the following clause in the ad ministration paper of the 
village : When a shareholder desires to ti-ansfer his share, 

a near relative shall have the first riglit ; next the share- 
holders of the other pattis ; if all these refuse to take, the 
vendor shall have power to sell and mortgage, &c., to whom-^ 
soever he likes.’’ It \^as held by a majority of a Full Bench 
(/) that having regard to the terms of the administration 
paper,, a cause of action accrued to S when the mortgage 
wras foreclosed, and further (^) that a cause of action also 
accrued to S when the share was mortgaged by way 
of conditional sale to A (Ii), 

Art 10 of Sehd. II of Act XV of 1877 (the present 
Limitation Act.) declares that a suit to enforce a right of 
pre-emption, whether the right is founded on law or general 
usage or on special contract, must be brought within one 
year of the time when the purchaser takes, under the sale 
sought to be impeached, physical possession of the whole 
of the property sold ; or, where the subject of the sale 
does not admit of physical possession, ^vhen the instrument 
of sale is registered. It has been held by a Full Bench 
of the Allahabad Court that this article is inappli- 
cable to suits to enforce a right of pre-emption in m- 
pect of a mortgage by conditional sale, the limitation 

if) Stuart, C.J., Spanhie, Oldfield and Straight, J.J,, (Pearson, J,, 
dissenting). 

(j 7 ) Sittari, C.J., dissented on this point. 

(h) Alu Prasad Y, SuMan,lXtM* ^ All. 610, 
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fof, wliicli is contfiinftd in Art* 120 of tli^ 

wamelji sis years from the time when they'ighfc to 
Me accrues (i)j— and this ruling was followed in a late 
case in which it was held that where the mortgagee by 
conditional sale is not in possession under the mortgage; and 
after foreclosure has to sue for possession, the right to sue 
to enforce a right of pre-emption accrues and therefore 
limitation commences to run when the mortgagee obtains 
a decree for possession (j). 

Though this is the view of the Courts as to the appli- 
cation of Art 10 of the present Act, the corresponding 
article of the old Act {k\ which declared that a suit to 
enforce a right of pre-emption must be commenced within 
one year from the time when the purchaser takes actual 
possession under the sale sought to be impeached, was 
held to apply to mortgages by conditional sale (T). So 
it was ruled iindar that Act, that the purchaser of the 
equity of redemption of immoveable property wdiicli is at 
tha time of sale in the usufructuary possession of the 
mortgagee, takes actual possession’^ within the meaning of 
that term as used in Art. 10, when the equity of redemption 
is completely transferred to and vested in him (7n), 


(») Nath Frasad v. Bam Paiian Earn, LL.n.4 All. 218 (F.B.) For 
tke application of Art. 10 in the case of ordinary contracts of sale, 
when the interest sold is incapable of physical possession see 
Unkar Ba$ v. Narain^ IXil. 4 All. 24 (F.B.) ; and Bholi v. Mam 
dU, LIi.E*4Alll79/ 

(y) Miuik La! V. GajraJ Singh^ I.L.B. 4 All. 414. See also AsMh 
All w Maihura Kandii^ I.L.B. 5 All. 187 ; but compare Frag Ohauheij 
V. Bhajan Chaudhrif I L.E. 4 All. 291, where Art, 10 \vas applied to 
tie suit, 

' (I) Act IX of 1871, Sch. II, Art. 10. 

Bijai Earn v. Kaiiu, IX.B. 1 All 592. 

Singh v. ImmUr Singh, I AH. 311. (A Full 
Beucli CEse la which Sluart^ dissented), 
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The pre-emptor, in the ease of a mortgage by con- 
ditional sale which has become absolute, is bound to pay, 
as the price of the property, the entire amount due on 
the mortgage at the time it became absolute (n). 

But where the right of pre-emption was sought to be en- 
forced not in respect of the foreclosure, whereby the mort- 
gagees acquired ownership on the expiry of the year of grace, 
but in respect of a sale of the property to the defendants 
which the mortgagees had made, after they had acquired the 
ownership, it was held that it was by the terms of that sale, 
and not by the amount due on the mortgage at the expiry 
of the year of grace, that the price payable by the pre- 
emptors must be regulated (o) . 

In the same case it was laid down by the Court that 
a proceeding under Ben. Reg. XYII of 1806 foreclosing 
a mortgage by conditional sale was not conclusive as to 
the amount of the mortgage mouey against persons subse- 
quently claiming to enforce a right of .pre-emption and 
raising the question as to the amount of the purchase-money. 

As there is no systeih of law prevalent in India, other 
than the Muhammadan law, which provides systematic 
substantive rules in regard to the right of pre-emption, 
the Courts will follow and adopt the analogies furnished 
by the rules of that law in dealing with cases of an 
equitable nature, in which the right of pre-emption is the 
subject of controversy. here, therefore, a co-sharer in a 
village, who had under the %oajih-nl-v,rs a right to the 
mortgage of a share in such village, in anticipation of 
obtaining the mortgage, mortgaged such share to a stranger 
(that is, a person who had not a prefei’ential right to. the 
mortgage) it was held by the Court, applj ing the doctrine 

{n) Ashih AHy, Mathiira Kandw, I.L.B. 5 All. 187. 

(o) Taioalclciil Bed \\ Lachman Bai, I.L.B. 6 All. 344. As to the 
such cases, see the same case and Bhefyiv an Singh 
T. Mahdhir Singh, T.LJh 5 All. 184. 
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of the Muhammadan law, timt she had thereby forfeited her 
pre-emptive right to the share (p). 

In one case the defendant, the owner of a share in a 
Tillage, sold his share absolutely to the plaintiff, and the 
latter, more than four months after tlie date of the sale, 
agreed to re-transfer the share to the defendant, if the 
defendant desired at any time within thirteen years to 
I'e-purchase it, on payment of the sum which the plaintiff 
had paid for it. In a suit brought by the plaintiff, before 
the thirteen years had expired, the defendant not haying 
taken advantage of the agreement, to enforce the right 



of pre-emption in respect of the sale of another share of 
the village which the defendant had purchased, it was 
contended on behalf of the defendant that he Was still a 
co-sharer in the village, his share not having been absoiute*- 
ly tramferred lo the plaintiff, but only mortgaged by 
conditional sale to him, and therefore that the sale of 
the other share to the defendant was not impeachable. But 
it was ruled by a Full Bench that the plaintiff, having become 
hy the sale the out-and-out proprietor of the share of the 
defendant, until the defendant availed himself of the optiod 
given by the subsequent agreement, the full estate of an owner 
carrying with it the right of pre-emption vested in him, and 
it was competent for him to enforce such right by suit (q). 
The above observations on the subject of the foreclosure 
of mortgages by conditional sale are, in so far as they are 
founded on cases which turn upon the provisions of the 
Bengal Regulations, inapplicable to mortgages by conditional 
sale in Madras and Bombay. 

As noted above (r), such mortgages were originally' 
% treated in those provinces as contracts which, on breach of 

(p) Raj jo \\ Lahiian, I.L.E. 5 All, ISO. See also Zamir Mumin 
[ [%'PadaiMam^ I.L.R. 5 All 110. 

' ' V. Mmkiak Akmai, IX.1, 5 Ail S24 (I’.BJ 
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ilie condition therein stated, executed tbemselres without 
an j farther act of the parties or accountability between them. 
But when the Courts adopted the practice of Courts of 
Equity in England, and allowed redemption by the 
mortgagor after the expiry of the time limited by the 
contract, the correlative right of the mortgagee to fore- 
close lus mortgagor’s equity of redemption had also to be 
recognised (s). Thus foreclosure suits (iJ) came into exis- 
tence, and as the Legislature did not, as in Bengal, provide 
any special procedure for such suits (u), the Courts iu Madras 
and Bombay have adopted a procedure of the nature of that 
followed by English Courts and similar to that which is now 
prescribed for ail mortgages to which that Act is appli- 
cable by the Transfer of Property Act, 1882, sees. 86 and 
87 (v). 

(s) In Madras this right seems not to have been recognijsed at 

first, see V encaiacliellam PiUai v. Tirumala Chary, 2 M<uL H.C. 289, 
and the remarks C.J., in Uamasami ^astrigal v. Bamiyappa'^ 

nayahan, I.LR. 4 Mad. 179 (ef. p. 186). 

(t) Such suits would seem to have been originally merely suits 
for possession, (see, eg., Venkata Eeddi v. Parvati Ammal, 1 Mad. 
H,0. 460 ; and LaMhmihai v. VUhal Bamchandra, 9 Bom. ILC. 5S 
(c/. p. 55) ; or to have the conditional sale declared absolute (see, e.g., 
Tenhataehellam PiUai v, Tirumala Chary, 2 Mad. H.C. 289). 

iu) In Madras, however, secs. 8 and 9 of Mad. Reg, XXXIV of 1802 
prescribed a system of accounting in cases when the mortgagee had 
been in possession, see Patiahhiramkr v. Veneaiurom Kaicken, 7 
B.L.R. (F.C.) 136 ((f, p. 141) while in Bombay, sec. 15 of Bom. ■Reg% 
y of 1837 lays down certain general rules for the disposal of property 
mortgaged which should not be overlooked, 

(^?) „Seo Tagore Law Lectures, 1876, p. 172. In the earlier Madras 
cases, at any rate, the period for payment w^as apparently fixed at 
throe months; [see Venhaita Beddl v. Parvati Ammal, 1 Mad. ILO. 
460 {ef. p. 465), and Venkatachellam PillaiY. Timmala Chary, 2 Mad. 
H.C, 289 (c/, p, 290).] It may also be noted that it is believed that the 
usual practice for the Mofussil Courts in Madras and Bombay is to take 
the accounts before making a decree. 
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tliQ question of interest to be settled oo an adjustment of 
the account : secondly^ when he has deposited all that he 
admits 01* alleges to be due : and^ thirdly^ when he pleads 
and undertakes to prove that the "whole of the principal 
and interest have been liquidated by the usufruct of tlie 
property^’ {e)\ 

The mortgagor who alleges that the mortgage debt has 
heeu satisfied from the usufruct, must prove his case, like 
any other litigant. But he is entitled to demand that the 
mortgagee’s account shall be filed before he, the mort- 
gagor, is called upon actually to prove that the debt has 
been satisfied (/). 

, When the Court dismisses a redemption suit on the 
ground of the mortgage debt not liaving, up to the date 
of suit, been liquidated from the usufruct, it should deter- 
mine the exact sum then outstanding, by making up a 
correct account and disposing of the objections of the par- 
ties in regard to the items composing it, in order that no 
matter admitting of adjudication in that action may be 
left open to future litigation (y). 

The mortgagor, if allowed to remain in possession, is not 
bound to account for tlie rents and profits received by him 
from the land ; and there seems to be no exception to this 


(e) Forbes v. Ameeroonma Beyum^ 10 Moore’s I. A., 340 ; S.G. 5 
W. R. (P. 0.) 47 (of. p. 52). See also Bam Zochun Fatuh v. Baboo 
Kunliya Lall^ 6 W. R. 84 ; and ante pp. 395 et seq. 

(f) Shah MuhJmn Ball v. Baboo Sree Kishen Singh^ 12 Moore’s I. A. 
!57 (c/. p. 192) ; S.O. 2 B. L. R., (P. 0.) 44 (ef. p. 63). Jadoobungse 
Sahog V. Mokeeput Singh, S. D. A, 1856, p. 432 ; Okotvheg Surbuns Em 
T. Chowdree Petmi Singh, S.D.A. N.W-P. 1854, p. 371. 

{g) MnBsnmat Ranee Bengun^ v. Mussumat Ranee Rugsel, S. D. A. 
li^.W.P., 1853, p. 112; BkgropeTslmd Ram Dass,B3,A. K.W.P. 
1354, p. 388. See also Rajah Sorheb Perladh Singh Bahadoor v. 
BroughioTii 24 W. R., 275. And see anie, pp. 382, 383, and 401—403. 
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rule, however insufficient the security may be. But if, in 
breach of an express agreement to the contrary, he remain 
in possession, to the ex elusion of the mortgagee, the latter 
will have his remedy in a suit for possession and mesne 
profits. 

The mortgagee is subject to an account from the time he 
is put in possession, and for the whole period fhat he 
remains in possession in the character of mortgagee (A). 
But he will not be so subject if the mortgage was made 
after Act XXVIII of 1855 came into force, and there is 
an express stipulation that he shall not be called on to 
account (i). If the mortgagee has, during a part of his term, 
held under some title other than that as mortgagee, he will 
not have to answer to the mortgagor for the proceeds 
accrued during that period. In one case, it happened that 
neither the mortgagee in possession, nor the mortgagor^ 
chose to pay up certain old balances of revenue which had 
become due before the making of the mortgage. The Ool^ 
lector having entered on the estate, the mortgagee after^ 
wards came forward and paid the arrears, whereupon the 
Collector gave him a farm of the land for ten years. These 
ten years were held to constitute a gap in the possession 
under the mortgage, and the mortgagee was not compelled 


(^) Ben. Keg.I of 1798, see. 2; Shah Ahhas Reza v. Forles^ 
S.D.A., 1857, p. 96 ; Petition No. 483 of 1856, S D.A., 1857, p. 234 ; 
Radhachurn Chatterjee y. Rajchunder Mullich^ S.D.A., 1858, p. 727 ; 
Shah Voondon Lai v. BdlgdMnd Singh, B.D.A., 1858, p. 756; Mimt» 
Zenut Begum v. MiissL S.B.A., 1858, p. l23o ; Petition 

iVo. 823 o/ 1858, S.D.A., 1858, p. 1525; Meglal Singh v. BumaM 
Singh, S.D.A., 1858, p. 1691 ; Pehee Do^ss DuU v. Mohunldl Soohul, 
S.D.A., 1859, p. 127 ; Mussumaf Fatimoonissa Begum v. Gyanee Mani^ 
S.O.A., 1859, p. 490. And compare the Transfer of Property Act, 1882, 
sec. 76, cl. {g). 

(i) Compare the Transfer of Property Act, 1882, sec. 77. 
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to render an account of the profifca then received by 

him{i). 

Wliere the mortgage deed declared that the mortgage 
was to have efiecfc from a date prior to that of the deed, 
it was held that the mortgagee who had been in possession 
was liable to account for the proceeds from such prior date, 
but that the mortgagor must be charged with interest from 
the same date (^). 

In taking the accounts, interest is, as a general rule, 
allowed on the payments of both parties. Thei’e are two 
modes in either of which the accounts may be made up. 
They may be permitted to run on, from the date of the 
loan to the date of settlement, interest being allowed to 
the one party on the whole sum lent, and to the other on 
the sums realised over and above the interest to which the 
mortgagee is entitled, from the date of realisation ; — or the 
amount collected by the mortgagee in possession may be 
carried first to interest, and after paying that, to the liqui- 
dation of the principal, the account being closed at the end 
of each year, and there being allowed from year to year only 
reduced interest on the reduced principal (Z). The result 
attained by these methods is the same. 

According to Hindu law a sum larger than the amount 
of the principal debt could not be recovered on account of 
arrears of interest at any one time. But if the principal 
remained outstanding, and the interest were paid in sums 
smaller than the amount of the principal, there was no 

U) Kuramut AU v. Syed Imdad AU^ S.D.A. N.W.F., 

1852, p, 7. 

(Jc) Shso Munog Singh v, S^ud Khadim Hoossein, S.D*A. KW.P., 
1855, p. 684. 

(I) Eadhahenode Mkser r, Kripa Moyee Dehea^ 14 Moore's 
I, A., 443 ; S. C. 10 386 ; Durharee Lai Sahoo v. Bahoo Earn 

Barain Singliy S.D.A-, 1848, p, 549 $ Mwl, Hurdoorga Ckotvdraine v. 
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limit to the amount of interest wliicli might be thus received 
from time to time (m). 

Then came the Regulations (n), the practical result of which 
was that no more than twelve per cent, could ever be recover- 
ed. And Ben. Eeg. XV of 1793, sec, 6, enacted that 
if intei’est on any debt, calculated according to the rates 
allowed by that Eegulation, accumulated so as to exceed the 
principal, the Courts were not to decree a greater sum for 
interest than the amount of such principal (o). This rule, 
it is to be observed, applied only to interest allowed to 
accumulate : and it did not apply to interest which accrued 
due after the institution of the suit, nor restrict the lender or 


Kaleenath Blioomeeh^ S.D.A., 1852, p. 831 ; Musst, Eurmonee Dehea 
V. Kishen Mungul^ S.D.A., 1859, p. 497 ; Ranee Knreemoonissa v. 
Ramnarain Singh^ S.D.A., 1859, p. 1211 ; Rajdlioolluh Ghose v. 
Chamaroo Tagore^ S.D.A., 1859, p. 1543 ; Mohunt Chotqfivhhooj Doss 
V. Doorga Churn Paharee^ 5 W.K., 200 ; Raghotiath v. Luchmun 
Singh, 1 N.W,P. (Agra) H.O. 132. And compare the Transfer of 
Property Act, 1882, sec. 76, cL (k) 

(m) Shah Muhhun Lall v. Baboo Sree Kishen Singh, 12 Moore^s 
LA. 157 (c/. p. 187); S.C. 2 B.L.B. (P.C.) 44 (cf, p. 49); Dhondu 
Jagannath v. NarayanRamchandra, 1 Bom. H.C. (a.c.j.) 47 ; Nathuhhai 
PanacJiand v. Mulehand Eiracliand, 5 Bom. H. C. (a.c.j.) 196. See 
also Naragan bin Babaji v. Gangaram bin Krishnaji, 5 Bom. H. 0. 
{a.c.j,) 157. 

(re) Sec. 30 of 13 Geo. III. c. 63, passed in the year 1773 was before 
the Begs,, but this eucactment would seem to have been inapplicable 
to Native British subjects (see the remarks of Stuart, O.J., in Maktah 
Kuar V. The Collector of Shahjahan^ur, LL.R. 5 All. 419 ijf. pp, 
426 to 427.) 

(o) This enactment was extended to Benares by Ben. Reg. XYII of 
1806, sec. 2. To the same effect are Ben. Eeg. XXXIV of 1803, sec. 5, 
and Mad. Reg. XXXIV of 1802, sec. 4. All these provisions are 
repealed by Act XXVIII of 1855. See Kiddar Nath v. Ettssun 
AU, S.D.A; N.W.P., 1853, p, 479, and Raja Barda Kant Rai y, 
Bhagwan Das, LL.R. 1 All., 344. 


moTfcgagee to the receipt in the whole onlj^ of interest equal to 
the amount of the principal lent (jo). .By Act XXVIII of 
1855, section 6 of Ben. Reg. XV of 1793 was repealed, 
as also were all laws relating to usury” in force in any 
part of the British territories,— and it was enacted, in 
substance, that in all contracts falling under Act XXVIII 
of 1855 interest at the rate stipulated should be allowed 
between the parties. 

The effect of this Act upon the Hindu and Mahomedan 
law has been the subject of several decisions, which were 
recently discussed and considered by a Division Bench 
of the Calcutta High Court. 

-In this case (g), which came up on appeal from the 
lilofussil, it was held that the rule of law prohibiting the 
recovery of interest in excess of the principal sum lent was 
in force in the mofussil of Bengal, not as a pi'ovision of 
Hindu law,* but as a statutory rule introduced by Ben. 
Reg. XV of 1793, and embraced all persons contracting 
in the Mofussil, and therefore that since the passing of 
Act XXVIII of 1855, a Hindu creditor may claim from 
liis Hindu debtor interest in excess of the principal sum 
lent, should such interest have accrued. In delivering 
judgment, the Court made the following general observations 
jiis'to the law relating to usury : 

^^By Regulation XV of 1793, section 6, it was’ declared 
that if the interest on any debt, calculating according to the 
rates allowed by the Regulation, should accuuuilate so as to 

(p) Mussimrnaut MuMun v. Mohunt Bainpershaud^ 1 Sel, Eep, 
242; , Baboo JanJcee Fershad v. Maharajah Oodmunt Narain Singh ^ 
3 Sel. Eep, 270 : Goverdhun Das v. Wans Ali, 4 Sel Eep. 261 ; 
jRajdhooUuh Glwse v. Chamavoo Tagore^ S.D.A., 1859, p, 1543 ; Sped 
JBnaet AH v. Xuhur Boy, 2 W.R., 289, See also Y-^Annaji Bau \\ 
figguhai, 6 Mad. H.O., 400. 

(g>. Surjya Namin Shigk v. Sirdhary Lall^ T. L. R. 9 Calc. 825. 
See also Eei Mtrain Smgh v. Bain Dein Singk^ I, L. B. 9 Calc., 87L 
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exceed the principal, the Courts were not, except in certain 
specified cases, to decree a greater sum for interest than the 
amount of such principal. This was not declared to be a 
principle of Hindu law, applicable only to Hindus, but was 
a statutory provision embracing all persons contracting in 
the Mofussil. Nevertheless, it was the practice of the 
Courts to allow interest in excess of the principal where the 
interest had accumulated owing to reasons not ascribable in 
any degree to the laches of the creditor. In the case of 
Buboo Jankee Persliad Y, Maharajah Oodwmit Narain Smg (r), 
it was decided that interest exceeding the principal could, 
in tlie case of Hindus, “^be granted if the excess accrued 
pendente liie^ and there is no fault attributable to the 
creditor. No custom or usage among Hindus was asserted 
in that case. Subsequently in the case of Goverdliun 
Dass Y» Waris AU interest exceeding the principal was 
granted. This was the state of the law and practice of the 
Courts until the supersession of Regulation XV of 1793 
by Act XXVIII of 1855. By section 2 of that Act it was 
declared that in any suit in which interest was recoverable 
the amount should be adjudged or decreed by the Court at 
the rate, if any, agreed upon by the parties, and if no rate 
should be agreed upon at . such rate as the Court should 
deem reasonable. Subsequent to the passing of this Act, in 
the case of Kalica Prosand Misser v. Gdbind Chtinder Sein (^), 
it was decided that the law under which the claim for 
accumulated interest was limited in amount to a sum not 
exceeding the principal had been rescinded by Act XXVIII 
of 1855. This was a case between Hindus. This decision 
was followed in tho case o£ Huvomoiiee Gaoptia v* Gobind 
Coomar Gliowdhrg (u)^ and in the case of .Omda Khanuin v. 

(r) 3 Sel. Eep., 270. 

(s) 4 SeL Eep., 261, 

{t) Suth. S. C. C., 110 5 S, 0., 2 W. E. (S. 0. 0.), 1. 

{u) 5W. E., 51. 
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Brojendro Coomav Boy Ckowdhry (t?). It would tluis appear 
that from the earliest times up to tbe year 1874, no claim 
for a reduction of interest has ever been allowed on the 
ground of Hindu law or usage, but on the contrary that 
this contention whenever raised has always been repudiated, 
and in several cases the Courts granted interest beyond the 
principal In this respect the Courts in the province of 
Lower Bengal have been in no way singular. The very 
same point lias been decided in conformity with this view 
in the North-Western Provinces to which the Bengal Re- 
gulations apply, and in Madras where the Regulation is of 
similar import. 

In the ease of F. AnnajiRau v. Eagubai alias Sithahai (tv ) , 
the Court at Madras declared that in the matter of interest 
the Hindulaw was not binding in the Mofussil This decision 
was followed in the case of Kuar Lachman SingJi v. Pirhlm 
Lai (^). So that there is a complete consensus of opinion 
in Bengal, in the North-Western Provinces, and in Madras, 
that since the passing of Act XXVIII of 1855, a Hindu 
may claim from another Hindu interest in excess of the 
principal We do not refer to the cases decided in the 
Bombay Presidency, because, as appears from the case 
of Ehushalchand Lakliand v. Ihrahim Fakir (y) the 
Regulations in that Presidency were different from 
those in Bengal and Madras. The learned Advocate- 
General, in support of his view that interest should not be 
allowed beyond the principal, has referred to the decision 
of Sir Barnes Peacock in the case of Ram Ball Mookerjee 
V Haran Chandra Bhar {z)y in which case it was 


(v) 12 B. L. E., 451. 

(to) 6 Mad. H. 0., 400. 

[cc) 6 E. W. P, (All) H. a, 358. 
(y) 3 Boitt. H. 0., (a.c.j.), 23. 

(a) 3 B. li. E., (o.c.j.), 130. 
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decided that witliiu the town of Calcutta interest as 
between Hindus might not exceed the principal 

^^This decision, though doubted in the case of Mia 
Khan v. Bihi Bibijan (a), has been followed in a case 
lately decided in the Original Side of tliis Court, but 
this judgment is founded upon considerations special to 
the to%vii of Calcutta, and has no application to the 
Mofiissil/’ 

It would seem, therefore, as the law now stands, that, 
except perhaps in the Presidency towns of Calcutta and 
Madras, where the provisions of the Charters of the 
late Supreme Courts are still in force, the old Hindu law 
as to the taking of interest is no longer applicable in 
Bengal, the N. W. P., or Madras. In Bombay, however, 
where there is a special enactment (Bom. Begulation IV 
of 1827, sec. 26) in force to the effect that the Courts 
in that Presidency are, in the absence of any specific 
Act of Parliament or legislation, to apply the usage of the 
country, and in the absence of such usage the law of the 
defendant, it has been held that the old Hindu law is still in 
force (6). 

The ordinary rules regarding the allowance of interest 
will be followed even when the parties are both Mahomedans, 
whose law forbids the taking of interest. The custom of 
taking interest by Mahomedans, is recognised by the Courts 
(c) : and a question as to interest, arising in a mortgage 

(a) 5 B, L E., 500. 

(h) Klmshalchand Lahhand v. Ibrahim Fahir, 3 Bom. H, 0, 
(a. c. j.) 23 ; Nara^an v. Satvajiy 9 Bom. H, C, 83. See also Bal- 
h'ishna BJialcliandra v. Gopal Raghunath^ I. L. E. 1 Bom., 73 ; 
Ramchandra Mankesliwar v. Bhimrav Ravjiy I. L. E. 1 Bom., 677 ; 
Fanchand Hans raj V, Bapusaheh Rustambkaiyl, L. R. 3 Bom., 13l ; 
Ganpat Bandura Tig v. Adarji Badahhai^ 1 L. R. 3 Bom., 312 j 
Narayan Deshpande y, I. L. R. 5 Bom. 127* 

(fl) Mia Khan v. Bell BiUjan^ 5 B. L, R,, 500, 
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siiitj is not a question of succession, inheritance, marriage, 
or caste or any religious usage or institution, such as the law 
requires should be regulated by the peculiar law of the 
litigant (d). 

When on the accounts being adjusted, it is found that the 
mortgagee's claim for principal and interest has been coiU'* 
pletely satisfied, all subsequent receipts are to be considered 
to belong to the mortgagor, and he will be entitled to simple 
interest on them until they are repaid to him (e)» But 
although the general practice of the Courts is to allow 
interest on mesne profits or wasilat, still it will not be given 
if there has been any improper delay in the institution of 
the suit for their recovery, or if any special ground exists 
for withholding it. There is no rule rendering it compulsory 
on the Courts to decree a specific rate of interest; a discre« 
tionary power is vested in them, in reference to the circum- 
stances of each case (/)• And mere delay is not necessarily 
improper delay (^). 

, The Bombay High Court has recently held that, though 
the general practice when, on taking the accounts, the mort- 
gagee is found to have been overpaid, is to order the pay- 
ment by him of the balance due to the mortgagor, with 


{dy Bern Doyal Poramantch v. Kylas Chunder Pal Ohovidliry^ 
I.L. R. 1 Calc., 92 ; S. C. 24 W. R. 106. Act VI of 1871, sec. 24. 
See also Sheilch Molceem Sircar y. Turee Bihi, S. D. A. 1848, p 530 ; 
Eoomin Buksh Khan Zuhpor Mposein^ S.D.A« KW.P., 1852, 

p. 88. 

(e) Roy Konsal Sing v. Syred AMaoRa, S. D. A., 1853, p. 464. 
See also Syud Uia-oollah Khan v. Lalla Nurain Bass, S, B. A. 
K W. P., 1855, p. 257. 

(/) Buhooee Mnnraj Koormuree v. Eumoman Perskad Pande, 
SuB.A. KW.P., 1853, p. 228 ; Bhugwan Boss y, Moofiee Mukum- 
med Eossein^ S.D.A. K.W.P., 1855, p. 8. 

■{[}) Meer AH t. Muhdoom BuJesh, S.D A. N.W.P., 1854, p. 868 ; 
Ramrutton Roy y, Blioohmsuree Dehm, S.D.A., 1855, p, 404. 
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interest from the date of the iDstituHoii of the suit, yet 
this I'ule should not be applied in the case of redemption 
suits instituted under the Dekkhau Agriculturists’ Relief Act, 
1879^ when the terms of the mortgage contract between the 
parties are set aside for the purpose of taking the account 
under the provisions of sec. 13 of the Act. Its application 
would not only lead to the redemption of the mortgaged 
land contrary to the terms and conditions of the con tract j 
but would in many cases oblige the mortgagee to refund 
money which had rightly come into his hands under the 
contract (A). 

Any agreement made by the parties as to the manner of 
accounting will be enforced, if not in itself illegal. Thus, 
if they have agreed that the residue of the sums received 
from the land, after payment of interest, shall be carried 
to liquidation of the principal and the account closed to 
the end of each year, the accounts must be taken in this 
manner (i). 

Where, moreover, the parties were willing to dispense 
with an account of rents and profits on the one side and of 
interest on the other, and acquiesced in the course adopted 
by the Subordinate Court, namely, that of allowing interest 
for six years on the principal sum due, the Bombay High 
Court refused to interfere with the order of that Court in this 
respect (y). 

In cases to which the usury laws are applicable, and 
where there is no agreement that a less rate shall be taken, 
the Courts may allow interest at the rate of twelve per 

(h) V, I. L. K. 7 Bom. 185. 

(e) Badkahenode Misser v. Eripa Moyee Bebea, 14 IVToore’s I. A., 
443 (c/. p. 451) ; S, C. 10 B. L. R., B86 (cf, p. 393) ; Durharee Lai 
Saiwo V, Bahoo Bmi Nuram SingJi^ B. D. A., 1848, p. 549 ; Bajak 
Tej Singh v. Ball Man BingK^.BA, N.W.P., 1855, p. 22. 

(i) Lakshnan Bhisaji Sirsehar v. Eari Binlcar Desai^ I. L. E>. 
4 Bom. 584, 
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cent, per annum. But they are not bound to award twelve 
percent; that is the highest rate which they can give, 
and though it may be the general understanding of the 
country that twelve per cent should be awarded on deeds 
containing no stipulation for a lower rate, still this general 
custom may be departed from (/ct Incases to w^hich the 
usury laws are not applicable^ the Courts will allow interest 
at the rate stipulated for in the contract: or if no rate of 
interest shall have been stipulated for, and interest be payable 
under the terms of the contract, at such rate as is deemed 
reasonable (Z). 

In a case on a mortgage in which the Court of first 
instance, in exercise of the discretion given by sec. 194 
of Act Till of 1859, gave a decree making tbe amount 
awarded payable by instalments (m), and gave no interest 
after the institution of the suit, the rate of interest con- 
tracted for in the mortgage bond being 24 per cent., and 
vpheu tbe Appellate Court amended the decree by allowing 
interest at the rate of 6 per cent, only from the date of the 
institution of the suit, the Bombay High Court held that, 
although the rate stipulated for was properly awardable, 
the award, of tlie lower Court was not illegal, or beyond the 
competence of that Court, and consequently declined to 


(j^) EojaTi 8ahel Ferladh Sin^h Bahadoor v« Broughton^ 24 W. R., 
275 ; Mou%zum Alee v. Musst Wajidah^ S.D.A., 1852, p. 748 ; 
Buhooee Munraj Kooniouree v. Kunooman Pershad Bande^^,J),Pi^ 
K.W.P., 1853, p. 228 ; Meev Ali v. Muhdoom Buhsh, S.D.A, 
ifl.W.P., 1854, p. 368 ; Majah Tej Singh v. Ball Man Singh, S.D.A. 
N.W.P., 1855, p. 22 ; Sheo Miinog Singh v. Sgn^hKhadim Hoossein, 
S.D.A, ISf.W.P., 1855, p. 684. See also Bahoo ^^oordass Boy v. 
Baboo Bamnittun Roy, S. D. A. 1854, p. 618, I, 

(I) Act XXYIII of 1855, sec. 6. /* 

, (m) As to the power of a Court to pass such a decree on a mort- 
gage bond, Bee anie pp. 457, 458. 
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interfere with its discretion, or allow the rat© contracted | 

for (?j). I 

But it lias been held by the Madras High Court in a late ' 

case, in which reference was made to the Bombay decision 
above noted, that as see. 209 of the Code of Civil Proce» 
dure (Act X of 1877) does not expressly refer to suits in 
which interest has been contracted for, the contract rate of 
interest must be allowed in all cases up to the date of 
decree, in accordance with sec. 2 of Act XXVIII of 
of 1855 (o) ; and the Calcutta High Court has also recently 
ruled that in a suit on a mortgage bond the plaintiff is 
entitled, if the bond be genuine, to recover the agreed rate 
of interest without any deduction (p). 

Any stipulation by which the mortgagee agrees to take 
interest at a rate lower than twelve per cent, will be binding 
oh him. And where he has consented to take the usufruct 
of the land in lieu of interest, he cannot claim interest at 
the legal rate or otherwise, on the ground of the usufruct 
having fallen short of the legal or any other rate (q)^ In 
usufructuary mortgages the law requires an account of the 
proceeds in order to prevent the mortgagee receiving more 
than his principal with interest at tw^elve per cent. If the 
proceeds do not give what is equivalent to interest at that 
rate, and no other rate is stipulated for, the presumption 
is that the usufruct was deemed by tbe mortgagee suffi- 
cient interest for the money debt, and the mortgagor is 

(n) Carmilo v. Nurhihi^ I. L. R. 3 Bom. 202. 

(o) Bandaru Swami Naidu v. Atchayamma^ T. L. R, 3 Mad. 125. 

(^) Futtehma Begum Y . Mohamed Ausur^ I, L. R, 9 Calc. 309 (cf. 

p. 314). 

(q) SJitmJcer Smgli v, Chowdhuree Kurreem S.DA. N.W.P. 

1852, p, 307 ; Shujaet Ali v, Dutram^ S.D.A. N.W.P. 1853, p. 178 ; 

JuggulpuUy Singh v. Euglwoburclyal^ S. I). A. 1852, p, 678. 
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not bound to pay a further sum^ to make up any particular 

rate^’ {r). 

In the case of a non-usnfructuary mortgage^ interest 
not being expressly stipulated for, the mortgagee was held 
to be entitled to interest only from tbe date upon which 
the loan became re-payable (5). And in another case, in- 
terest was allowed only from the date of suit, until realisa- 
tion of the principal sum decreed (0* 

Interest above the rate of twelve per cent* per annum is 
not to be allowed in the case of contracts entered into 
before Act XXVIII of 1855 came into force. And com- 
pound interest, arising from intermediate adjustments of 
accounts, is not to be given in such cases. But this rule 
does not apply where accounts between the parties have 
been adjusted, and tbe former bonds or agreements have 
been cancelled and new bonds or agreements taken for tbe 
jj^ggi'egate amount of principal and interest consolidated 
into principal (li). 

In one case the accounts were prepared on the principle 
of striking a balance of interest at the close of the year, 
deducting the principal of all payments by the debtor from 
the principal of the debt, and setting off only the interest 
accruing to the debtor on his payments during the year, 
against the interest becoming due on the principal debt, 

(r) Moline JBebee v. Isuseer Mohummud S. D. A., 1860, vol. 2, 
p. 228 *, Baja Jvggut Singh v. Kasim AU, S.D.A. N.W.P., 1848, 
p, 417. 

(s) Bahoo Juggutputtee Singh v. Madho Singh, S, B, A,^ 1855, p. 54,- 
{t) Einga Mull v, Byud Mooreed TJshruf, S.D.A, N.W.P., 1855, 

p. 363, 

{u) Ben. Reg. XV. of 1793, ss. 4, 7, 8 ; Ben. Reg. XXXIV of 1803, 
ss. 3, 6 ; Ben. Reg. XVII of 1806, s. 2 ; Mad. Reg. XXXIV of 1802, 
ss. 2, 5, 6, as modified by Mad. Reg. II of 1825, s. 7, (all repealed by 
Act. XXVIII of 1855) ; Boy Kousol Singh v. Syed AMoolla, S.D.A,, 
1852, p. 1021 ; Bahoo Etinnooman Bershad v. Rajah of Thlanagram, 
S.D.A. KW.F., 1856, p. 175. 
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The Court held that this was "v^rong^ and that the debtor 
was entitled to have all suras credited to him during the 
yeaiv applied first to the liq^uidatipp of interest, and the 
surplus only, remaining after such liquidation of interest, 
carried to the reduction of the principal (v)* 

Under Act XXVIII of 1855, a contract by which it is 
agreed that the use or usufruct of any property shall be 
allowed in lieu of interest, is binding upon the parties ; and 
interest is to be calculated at the rate stipulated in the 
contract, or if no rate of interest has been stipulated for, 
and interest be payable under the terras of the contract, at 
such rate as the Court shall deem reasonable (w). 

The mortgagee is required to deliver accounts of his gross 
receipts and of his expenditure, and it is a positive duty 
that he should do so (a). Moreovex', the accounts rendered 
must be full and complete, and the Judge must not rest 
contented with a mere rough abstract of the receipts during 
the time the mortgagee has been in possession (y). 

Speaking of the duty (under Ben. Eeg, XV of 1793) of 
the mortgagee in possession to keep accounts, the Privy 
Council said in the case of Shah Mukhun Lall v. Baboo Sree 
Kishen Singh that the duty of the mortgagees was to keep 
an account of the gross receipts from the property 
mortgaged and also the expenses of management and 
preservation. Some difficulties might attend a vexy rigid 

(v) Boy Konsal Sing v. Syed Abdoolla^ S. D. A., 1853, p. 464. 

{w) Act XXYIII of 1855, ss. 4, 6. 

(oii) Boocheehee Doohe Y^MuBsumat SogTira S.B.A. N.W.P., 

1852, p. 68 ; Pursram v, BJiurm DasSj S.D.A. N.W.P., 1852, p, 611 ; 
Musst Jinnutoonnissa V. Ajaeh Singhf S.D.A., 1856, p. 328 ; Petition 
Wo. 1803 of 1855, S, D. A., 1856, p. 522; Baboo Juggutputtee Singh v, 
Shah Eogohurdyalf S. D. A., 1857, p. 1512, Ben. Eeg. XV of 1793, 
s. U ; Ben. Eeg. XXXIV of 1803, s. 10 ; Ben. Eeg. XYII of 
1806, s. 2 ; and Mad. Eeg. XXXIV of 1802, s. 9. 

{y) Soohdan Boohe v. Buhsh AU, S.D.A, N.W.P., 1850, p, 244 ; 
and compare the Transfer of Property Act, 1882, s. 76, cl. (^.) 
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compliance with the Regnlation, Their Lordships desire 
to enforce by everything which may fall from them 
oh the subject, tho duty, as well as the policy and 
prudence of keeping as full, complete and plain an 
account of the transactions attending the management and 
receipts of an estate mortgaged as the nature of the case 
will admit. It is obvious, however, that the language of 
the section which applies to the common case must receive 
a construction such as may suffice to accommodate its strict 
salutary provisions to the variable and different natures of 
estates and possession. The gross receipts must be such as 
the mortgagor himself, previous to the mortgage, would 
have been entitled to ; and if he could not, by reason of an 
intervening lease, call for the account of the collections, 
neither can his mortgagee. Also, if at the time of the 
mortgage a valid engagement, not designed to exclude 
accounting, is made by common consent qualifying the 
nature of the usufructuary possession, the account of the 
receipts must be subject to that modification. The terms 
of the law are evidently not inflexible terms. And in like 
manner must be construed the provision as to the truth of 
the accounts, which provision must necessarily be flexible 
like the former. Tor the mortgagee is to verify only his 
gross receipts and his expenditure, not the rents, nor the 
extent of arrears, nor the causes of the arrears. He is not 
in fact directed then to make out and verify such an ac- 
count as might be established against him in a hostile suit, 
~but only his gross receipts and his expenditure^^ ($). 

In accounting, the .mortgagee must give an account of 
the bond fide proceeds of the estate while in his possession. 

papers, and other such like papers, are 

(s) 12 Moore^s L A, 157, (c/. p. 195), S. 0. 2 B. L.B., (P.C.) 44 {cf. 
p 55). See also Eajah Sahh Ferlaih Singh BaJiadoor v. Broughton^ 
M,.WrB»275. 
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not per $e a siiflScient account within the meaning of Ben* 
Eeg. L of 1798, sec. 3, but these papers may be used in 
corroboration of a properly framed account. In one case 
the Court said, the jumma^wasil^hakee papers are not, and 
cannot be, the account itself. The account which the 
mortgagee has by law to put into Court, is not that of his 
agent or telisildar^ given by the latter for his master’s (the 
mortgagee’s) information as to such agent’s collections. 
The jum77ia-wanl-bahee paper, however, is this latter only. 
The accounts to be put in under the law are to be made, 
verified and proved by the mortgagee himself.’^ The Court 
after saying that jumma-wasil-baJcee papers and the like 
might well be adduced to support the mortgagee’s own 
account when duly made and filed, continued : “ The ac- 

count required from the mortgagee is one setting forth what 
he has realised, —from what portions of the mortgaged 
property, — in what terms or periods, — with what loss and 
gain on the several assets,— with what necessary reduc- 
tions, — and what remains then as the net profits which can 
be taken as actual realisations toward liquidating the sum 
due under the mortgage” (a). 

The mortgage being of a fractional share of a joint estate 
managed by common servants of all the sharers, the mort- 
gagee put in an account shewing what he had actually 
received from first to last, and swore to the correctness of 
it. The general accounts of the estate were called for, and 
produced by one of the joint proprietors, in whose hands 
they were. It was held that these accounts would ordina- 
rily be in themselves suiScient, but that, in the particular 
case, further inquiry w^as necessary. And the Court declar- 
ed it to be the duty of a mortgagee of a fractional share of 

(a) Goluch Clunder Duit y, Molmn Loll Soolml^ 5 W. E. 271. 
See also Shah Ameefooddeen V. RciTn Chund Scthoo^ 5 W, E. 53 5 and 
Mohmd Lall Soohil v. Goluch Chmider 9 W, E. 672, 
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an estate held in joint tenancy to see tliat lie received out 
of the estate all that the mortgagor ought to have receivedy 
and to see not only that the assets are realised but that the 
expenses are carefully regulated (b). 

The mortgagee must swear, or if he is a person exempted 
from taking oaths, must subscribe a solemn declaration, 
that the accounts delivered are true and correct (c). But 
the Eegulation must be construed reasonably, as necessarily 
admitting of some delegation in the person deputed to 
prepare and attest the accounts. And it is enough if they 
are prepared and attested by the mortgagee's general mana- 
ger who has been in charge of the matter and is bettel* 
acquainted with all details than is the mortgagee him- 
self (d). Native ladies, whose attendance in Courts of jus- 
tice is usually dispensed with, are not obliged to appear in 
Court to swear to the truth of the accounts prepared by 
their agents. The oath of the agent is ail that is re- 
quired (€), 

When there are several joint mortgagees, the oath of one 
or more of them, competent to discharge the duty, is sufS- 
cieut in regard to the primd facie admission of the accounts. 
How far such accounts are deserving of credit, is another 
question (/ j. 


(■&) Mirza AU Bern v. Ta7*asoonderee, 2 W. R. 150. 

(c) Ben. Re^. XV of 1793, s. 11 ; Ben. Reg. XXXIV of 1803, 
s. 10 ; Ben. Reg. XVII of 1806, s. 2 ; and Mad. Reg. XXXIV of 1802 
s. 9. See also Act VI of 1872 ^‘The Oath’s Act.” 

{(1) Bhah Muhlun Lull y, Bubeo Sree BMen Singh, 12 Moore’s 
I A. 157 (c/. p. 198) ; S. C. 2 B. L. R. (P. C.) 44 (rf. p. 57), 

(e) Byud Wazeer XJlee v, Jugmohun Singh, S.D.A. N.W.P., 1854, 
p, 465. 

if) Ibid. And see Musstimai Zuchmun Koour v, Cheda Loll, 

* S.D,A, NAY.P. 1855, p. 318. 
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la a case in which the oath of the gomastah of the mort*- 
gagee was by consent tahen in the lower Court as sufficient, 
the Sadder Court refused to listen to the objection that the 
mortgagee himself ought to have sworn (^). 

It lias been said that when a mortgagee, who has ceased 
to be in possession, sues to recover a balance from the mort- 
gagor, he is not bound to swear to the accounts. These may 
possibly he no longer in ids possession (/i). 

A mortgagee who evades the rendering of the required 
accounts, or who improperly refuses to depose to the truth 
of those rendered, is guilty of misconduct which may be 
taken into consideration on the question of costs (i). And 
in such a case, any reasonable proof, even if offered by the 
mortgagor ( j), may be accepted by the Court. In one in- 
stance, a mortgagee in possession had applied to the Col- 
lector to have a renewal of the settlement of the estate 
made in his name, and sent in doicl papers along with his 
application, praying to be admitted to engage for the estate 
at the jumma therein specified. These papers when produced 
afterwards by the mortgagor, were held to be sufficient 
evidence as against the mortgagee who had failed to 
furnish any proper account (^). So an account prepared 

{g) Mussumat ZticJwum Kooiir v. Cheda Loll^ S.P.A. 

1855, p. 318, 

Qi) lUd, 

(i) JBoorheeJiee Doodev, Mtissumat Sog^ra Beebee^ S,D. A, 

1852, p 68 ; JBahoo Kull^<Ln Bass v. Baboo Slieo Nundun JBurshad 
Singh^ 18 AV. R. 65. 

(j) But see Shah MuJchin Ball v. Baboo Sree KisTien Singh, 12 
Moore’s I. A. 157 (c/. pp. 195 and 198) ; S. C. 2 B. L. R. (P. C.) 44 {cf 
pp. 55, 67) ; Badliaohurn CJiaiterjea v. Bajchunder Mullich^ S. D, A. 
1 858, p. 727 ; Musst. Zenut Begum v. AdussA Waheedun^ S. D. A. 

1858, p. 1235 ; SheiJch Bukhtour v. Sgud Turrahum Bossein, S. B. A. 

1859, p. 270 ; Shumsoodeen v. Bog Hurnarain^ S. D, A., 1859, p. 812, 
See also Sirdar Golah Singh v. Bam Buddun Bing, 6 AY. B. 127. 

ijc) Fursram v, Bliurm Bass^ S.B.A, K.AY.P., 1852, p. 511. 
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by an Ameen on the spot, from local inquiry, has been held 
to be a good basis on which to proceed, and to be sufficient 
as against the mortgagee who withheld his accounts (i). 

It is a very common practice, when there are disputes 
as to the items of the account, for an Ameen to make out 
a statement of the collections, from investigation made 
by him on the ground ; and when this is done, the collections 
are to be assumed as estimated by him, unless objections 
are at once taken to his report. And it is not proper to 
put aside the Ameen’s report to which no objection has been 
taken by the parties, and to accept the rent-roll as the basis 
of the accounts. Nor is the rent-roll admissible as con- 
clusive evidence, when the party in possession has filed his 
papers showing the amount collected (m)* 

The account will be taken on the footing of village 
papers regularly filed by the mortgagee and not objected 
to at the time by the mortgagor, unless very good reason 
is shown for putting these accounts aside and proceeding 
on other and independent data (n). If the mortgagee has 
not kept accounts, or has kept them badly, the presumption 
in everything will be against him (o). But if the mortgagee 

(?) KunJioocJiurn Mytee v, Muddun Pundeh, S, B. A., 1848, p. 346. 
And Jinnutoonnissa v. Jjaeh SingTi^ S. D. A., 1856, p 328 ; 

JBaloo JuggntpuUee Singh v. Shah Mogoburdyaly S. D. A., 1857, 
p. 1512; Solano v. JBahadoor AUy Rhan^ S. D. A , 1862, voL I, p. 51 ; 
Anundgoyal Sohay v, Gopal Bass^ S. D. A., 1862, vol. I, p. 57. 

(m) Musst Hurdoorga Chowdraine v. Kaleenath Bhoomeelc^ 
S, D, A., 1852, p 8B1 ; and see Pranhissen Roy Chowdhoory v. Gopee' 
hissen Roy Chawdhoory, S. D. A., 1860, voL I, p. 238, 

(n) Sheo Munog Singh v. Sytid Kkadim Hoossein^ S.D.A. N.W.P., 
1855, p. 684. 

(o) Ihid. See also Jowahir Singh v. Chowle Beeharee ZoV^ S.D.A. 
Isf.W.P., 1865, p. 378 ; Sirdar Golab Singh v. Ram Buddun Singhy 
6 W. B. 127, See Jodoonauih Boy y. Bam Buhsh Chulungeoy 
8 *W. K, 203 ; Shah Gholam Btizuf y. Mussamut Eimnuniy 
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does not file proper accounts, it does not follow tliat 
those of the mortgagor are necessarily to be taken as cor- 
rect without any inquiry (p ) ; and presumptions^ even in 
odium spoUatoris have known reasonable limits, and must 
not be conjectures nor grounded on data which are evidently 
incorrect fg). 

The mortgagee having rendered and sworn to the, truth 
of his accounts, the Court wdll permit the mortgagor to 
examine them, and after hearing his objections, will proceed 
to take evidence on both sides. But the objections of the 
mortgagor must be specific and distinct as to each item 
intended to be disputed ; and a mere general charge of 
falseness and inaccuracy will not be attended to (r). 

A Judge is not bound to adopt the accounts which he 
believes to be false, either of one party or of the other; but 
rejecting the detailed accounts furnished, he may on some 
equitable principle fix a sum, according to his best judgment, 
as the amount of the annual produce. And in one case, 
liphere the Judge, doubting the accounts of both parties, 
valued the lands at the sum assessed on them by the Collec- 
tor during a period of temporary resumption, the Court 
considered this an equitable mode of calculation, and con-^ 
firmed it (s). 


(p) Deheedeen v. DTiiirm Dass, S. B. A. N. W. P., 3854, p. 352 ; 
Shah Coondon Lai v. Balgohhid Singh, S, D. A,, 1858, p. 756. 

(q) Shah MuJchm Lall v. Baboo Sree Kishen Singh, 12 Moore's 
I. A. 157 (of. p. 198) ; S. C. 2 B. L. R. (P. C.) 44 fc/ p. 57). 

(r) Ben. Reg. XV of 1793, sec. 11 ; Ben. Reg. XXXIV of 1803, sec. 
•10 ; Ben. Reg. XVII of 1806, sec. 2 ; and Mad. Reg. XXXIV of 1802, 
sec. 9 ; Baboo Mooma Lall v. Gmgapershad, S.D.A. N.#.?,, 1851, 
p. 32 ; Meen Boonyad AU v. Hursuhaee, S,D.A, N.W.P., 1852, p. 607 ; 
Bhagefuth y, MuUk Biya>!sut Hoosein, S.D.A. N.W.P., 1853, p. 107. 

(s) Shib Lall V. Ualmood Klim^ S.D.A, N.W.P., 1849, 

p.317. 
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But tlie valuation put upon the lands by the Judge must 
be founded on some distiiaet tangible ground, and not on 
mere conjecture or guess. Thus, when the lower Court dis- 
allowed the rent entered against certain lands in the yearly 
rent-roll filed in the Revenue office, and assumed in its place 
a conjectural rate obtained from an average of the several 
rent rates leviable from the other lands in each of the 
mouzahs which were the subject of the suit, it was held 
that the average struck in such a manner must be purely 
arbitrary, and that the enhanced rate fixed on such uncer- 
tain grounds, and unsupported by evidence, could not be 
maintained (0. 

The nikasee accounts annually given in by the putwarree 
furnish a valuable test of the accuracy of the accounts and 
papers filed by the parties, and a Judge may with great 
propriety refer to them (w). But though they are useful 
as a test, they ai*e not indispensably necessary, when the 
details furnished by the mortgagee fully enable the^Court 
to proceed to an adjustment without them. And although 
the Judge may refer to them of his own accord, in order to 
check accounts given in by the parties, a decree of which 
they are the sole foundation is bad, unless they have been 
regularly filed in the suit ; the Judge must not of his own 
accord send for them to the Revenue office, and from them 

alone make out an account (??). 

The mortgagee (who had been in possession under an 
usufructuary mortgage of date prior to Act XXVIII of 
1855) did not produce any proper account of his gross 

(t) Bhagenith v. Mulik Eiyazui Hoosehiy S.D.A., KW.P., 1853, 
p. 107. And see the cases referred to, anie at pp. 566, 567, notes 
W, (S'). 

( m ) SoohdanDoohe w. Buk&h Mi, N.IJ’.P., 1860, p, 244; 

Baho Moonna Lall v, Gmga^gwhad^ ‘ .1851, p, 32. 

ip) Booclmhm Doohe v. Mussumai Soghra Beeh%e^ S.D.A. jS[.W.P., 
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collections and expenditure. The morigagorj wlio was suing 
to redeem, examined putwarrees and gomastahs employed 
by the mortgagee to collect the rents, and a large number of 
tenants, to prove tlie collections in each year ; and the put- 
warrees produced the jwmmhundee papers and proved them. 
The mortgagee gave no counter-evidence. The Court 
accepted the jimmahimdee papers as genuine, supported as 
they ^vere by a large body of oral evidence, and directed that 
the accounts between the parties should be adjusted upon 
the basis of these jmnmahundee papers (^^?), 

If the mortgagee makes an admission in his pleadings as to 
the amount of his receipts from the land, believing it at the time 
to be for his own benefit, he will not afterwards be allowed to 
contradict or to explain away the statements he has so made (/??)•, 
As a general rule, the Court will give the mortgagor credit 
for every sum entered in the accounts rendered by the mort- 
gagee as realised, and will not allow the latter to repudiate 
any such sum on the ground of its being an illegal cess, or 
payment Avbich could not have been enforced. On the other 
hand, such illegal payments, when not admitted by the mort- 
gagee, cannot be allowed ; and the mortgagor will not be 
permitted to go into proof of them (y). But although the 
mortgagor will not be credited with sums derived from 
haul or market tolls, he is nevertheless entitled to credit for 
tlie rent of the land on which the Imit or market was held {z)^ 

{to) Rajah Saheb Ferladh Singh Bahadoorv, Broughton^ 24W.B. 275. 
(if) Eunooman Pershad Fande v. Bahooee Miinmj J^omimreef 
S.D.A. liSi.W.P., I853j p» 225 ; Ohoiobey Hurhuns Mae v, €hoiodree 
Feium Singh, S.D.A, N.W.P., 1854, p. 371. 

(g) Mahamj Nmoal Mishore Singh v. Sgnd Ingui AU^ S.D.A. 
N.W.P., 1852, p. 248 ; Bhujaet Ali v. JD^itram, S D.A. N.W.F, 1853, 
p, 178 ; Radha Mohm Ghose Chowdrg^ Petitioner ^ Rep. Sum, Oases, 
10th Feb. 1846. .J""" 

(z) Radha Mohvn Gho^e Qhotodrg, FetUkmr^ Rep. Sum. Cases, 
loth Feb, 1846. 
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The gross receipts referred to in the Eegulafcions are the 
gross sums paid by the tenantry of the estate mortgaged, 
not merely what actually reaches the mortgagee’s hand- 
And if he creates a middle-man between himself and the 
tenants this does not exonerate him from the liability 
to account for the gross receipts (a). He most answer 
for the rents appearing in the jummabundee, and not 
merely for his actual collections : but he will of course only 
be liable for the amount realised, if he can show good reason 
for not having realised the whole rent-roll exhibited in the 
jummabundee (5). If the land is held by under-lessees by 
virtue of leases granted prior to the mortgage being made, 
that the mortgagee has not in fact had the full usufruct 
of it, the mortgagor is to be credited only with the net pro^ 
fits received by the mortgagee (c)- So if the estate, though 
nominally in the hands of the mortgagee, is actually 
managed by the mortgagor [d\ 

(a) SlmcJiurn Lall v, Soorja Koonwur, S.D.A,, 1852, p, 1137. 
See also Bahoo Juggiiipiiiiee Singh v. Shah Bogoburd^al, S.D.A., 1857, 
p. 1512. See also Shah Muhhun Lall v. Bahoo Sree Kishen Singh, 
12 Moore’s LA , 157, {cf. p. 195) ; S.G. 2 B.L.R. (P.C.) 44 (r/ p. 
J55). And see ante^ pp. 561, 562. 

(5) Jiaj ah Beer a Singh v. S.D.A. N.W.P., 

1853, p. 564 ; OhoJceg Lall v. Kiilean Lass, S.D.A. N.W.P., 1854, 
p, 159 *, Meer Booniad Ali v. Leendyal, N.W.P., 1854, p. 201 ; 

Sgud Wuzeer TJlee v. Jngmohun Singh^ S.D.A., N-W-P., 1854, p. 465 ; 
KhyaheramY, Bamdyal, S.'DA.’^,'W.'2,^ 1855, p. 51 ; Sheihh Uhhas 
V. Sheilch Sahib TJlee, SB A, AN \ Runjeet Singh x, 

Musst Lhoohhin Acharaj Boomour, S D.A., 1858, p. 1847 ; Jhujjoo 
Bahoo Y, BurruehcJia7id Sahoo, S.D.A. , 1860, vol. I, p. 639, See also 
JUirza Ali Reza v. Tarasoonderee, 2 W.E. 150. 

(c) Shah MuJchun Lall V, Bahoo Sree Kishen Shigh, 12 Moore’s 
LA. 367 ; S.O, 2 B.L.K, (P.C.) 44; Bhageruth v. 3IuUh Riyasut 
Eoossein, S.D.A. N.W.P. 1853, p. 107 ; Musmmat Ranee Sengur v. 
Mu^sumat Ranee Rugsel, S.D.A. N.W.P., 1853, p, 112 ; Rajah Bee^'a 
Singh v. Sahoo Luchmun Lass, S.D.A., N.W.P., 1853, p. 564. 

(<^) Bahoo Gopal Do$s v, Charles BoUier, S.D.A, N.W.P., 1856, p. 115, 
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If the mortgagee has actually cultivated the land him- 
self, he must account for the fair rent of the laud. But 
he need not account. for the extra profit made by him by 
reason of having himself cultivated. He need account only 
for such profits as the mortgagor would have realised had" 
he let out the property (^). 

It has been already seen, that the mortgagee is responsi- 
ble for gross mismanagement, or for waste committed by 
him {/). If he chooses improperly to record lands as rent- 
free, which are not so, he will be charged with the full rent 
which they would have brought in (ff). And a clause in a 
mortgage deed to the effect that- an allowance shall be made: 
to the mortgagee ^^for losses,” has been held to apply only 
to losses beyond his control, and not to arrears which he has 
wilfully or by negligence allowed to remain outstanding {7i).; 

All expenses fairly incurred in respect of the property, 
will be credited to the mortgagee. He will be allowed a 
charge for the wages of chowkeydars and putwarrees, which 
form regular items in village expenses altogether indepen-’ 
dent of the will of the mortgagee (0* But those payments 
only will be allowed which have been bond fide made : and 
therefore \vhere the possession of jaglieer^ or service land, 
by the chowkeydars of each mouzah, was shown by the 
entries of rent-free lands under their names in the yearly 


(e) MugTioonath Bog v, Barailc Geereedharee SingTi^ 7 W. R. 244 ; 
and compare the Transfer of Property Act, 1882, s. 76, cl. (A). 

(/) Supra pp. 282, 283. 

{g) Mhgroo Singh v. Nutlwo Singh^ S.D.A. N.W.P,, 1854, p. 525. 

(h) Cholaeg Lall v, Kulean Dass^ S D.A. N.W.P, 1854, p. 159. 

(i) Maharaj Nuwul KisJiore Singh r. Sgud Inayut S.D.A. 
N.W.P.j 1852, p. 248 ; Moolchnnd y, Mussamat Deohoower-i S.D.A. 
N.W P., 1852, p, 477 ; JBhageruih v. MuHh Eiga^ut Eoossehi, S.D.A, 
H.W.Pm 1853, p. 107 ; Rajah Seem Singh Vk Sahoo Luchmun JDass^ 
B.D.A. N.W.E, 1853, p. 564. 
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jummabundees^ a cbavgo for chowkeydars was struck out of 
tlie mortgagee’s account (j). 

The reasonable costs of collection and management will 
also be allowed j and the percentage for collection is charged 
on the gross rental, and is usually considered to cover ordi» 
nary balances 

When a house is mortgaged, the mortgagee is entitled 
to charge the mortgagor with reasonable and necessary 
repairs (Z)* 

: Where however both parties were willing to dispense with 
an account, it was held by the Bombay High Court that the 
mortgagees were not entitled to credit for costs of repairs, 
inasmuch as such costs were necessarily incident to the 
enjoyment of the profits, for which they had not been called 
on to account (m). 


(J) Bhageruthv^ Miilih Biyaaut Hoosein^ S D.A. N.W.P., 1853, 
p, 107. And see generally as to what will be allowed, Meev Booniad 
Ali V, Beendyal^ S.D.A. N.W-P., 1854, p. 20P; Chowhey Hurhum 
Mae V. Chowdree Peium Singh^ S.D.A. N.'W.P., 1854, p. 371 ; Sheikh 
UbhasY, Sheikh Saliih Ulee, S.D.A. N.W.P., 1855, p. 355 ; Jowahir 
Singh v, Chowhe Beeharee Loll^ S.D,A. N.W.P., 1855, p. 378. 

(]c) Moolchund v. M^LSsumat Beokooteer^ S.D.A. N.W.P., 1852, 
p, 477 ; Mussumat Manet Sengur v. Mussumat Manee Mtigsel, S.D.A. 
N.W.P., 1853, p. 112; Bajah Heera Singh y, Sahoo Liichmun Bas/f^ 
S.D.A. N.W.P. 1853, p. 564 ; Ohowhey Hurluns Mae v. Chowdree 
JPetum Sing\ S.D.A, N.W.P,, 1854, p, 371 ; Kliyaleeram v. Mamdyal^ 
S.D.A. N.W.P., 1855, p. 51 ; Eaghonath v, Luclmun Singh^ 1 KW.P, 
(Agra), H.G. 132 ; Mokicnd Ball Sookul v. Qoluch Chunder Dutt^ 
9 y^.R. 572, (cf, p, 576). And compare the Transfer of Property 
Act, 1882, s. 72, cL (a). 

(0 Jogmidromth MulUck v. Baj Narain Falooye^ 9 W.R, 488 ; 
Ameer-^ool4ah Y, Mam Bass, 2 NM.P. (Agra), H.O. 187. And 
compare the Transfer of Property Act, 1882, s. 76, cl. (rf). 

(m) Ldkshman Bhuagi Sirsehar y^ Man Binlcar Besai^ I.L.E, 4 
Born. 584. 
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Moreover where tlie agreement between the parties in the 
matter of repairs is stated in the bond, it is not competent 
for the Court to go outside that instrument (n)* 

A mortgagee is to be allowed all pajments in respect of 
Government revenue made by him while in possession ; 
and this, whether the revenue fell due after the makino- of 
the mortgage, or before it, the mortgagee being entitled to 
do anything which it is the duty of the mortgagor to do 
iu order to preserve the estate (o). But if it has been ex- 
pressly agreed that these charges shall be borne by the 
mortgagee, he will, of course, not receive credit for them 
in passing his accounts (p)» Nor, on the other hand, will 
he be debited with anything for which it has been specially 
agreed he shall not be liable (^), 

A mortgagee who, being in possession, lets the estate 
fall into arrears, in consequence of which the Collector 
enters on the land for a tinie, must account for the full 
profits of the whole of that period, just as if he had never 
been disturbed in his possession,— it being his duty, in the 
absence of an express stipulation to the contrary, to pay 
the Government revenue before disbursing any other 

(7z) Uamyan JDeshpande v* Eangubai^ I.L.B. 5 Bom. 127 (f/. 
P‘129). 

(o) Ennhoochurn Myfee v* Mitddtm Fttndeh, S.D.A., 1848, p. 346; 
Mttssf, Be^ee Wuheedun v, HaJceern, Ahootil B ossein^ S.D.A., 1852, 
p. 1063 ; Syud Kiifamut Ali v. Syitd Imdad Ali-j S.D.A. N.W.P., 1852, 
p. 7 ; Nitrjoon Salioo y, Shah Moo^eerooddeen^ 3 W. E. 6 ; Joypro^ 
hash Roy v. OorjhanJIia, 3 W.R. 174. See, however, Doolar Ckmtder 
Y. Da77ioodar IS'arain, S W. E. 162. And compare the Transfer of 
Pi’operty Act, 1882, sec. 76, cl. (c). 

ip) Eunoo7nan Per shad Pande y» Buhooee Mmiraj Koonmuree^ 
aD.A. N.W.P., 1853, p. 225. " ' : ' 

{g} Mookhnnd v, Musaiimat Deohoowez*^ S.D.A. N.W.P,, 1852, 
p. 477 j Chohey Lall v, Etdecm DasSj S.D.A* N,W.P*, 1854, p, 159* 
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sum (f). And this is so, even when the balance did not 
originally accrue from his own personal default, but arose 
from the default of the owners of other lands, which to- 
gether with those mortgaged formed a single undivided 
mehal, every portion of which was responsible for the revenue 
due in respect of the whole* The possibility of the pro- 
prietor of one mouzah being called upon to make good 
arrears unpaid by the proprietor of the other, necessarily 
arose out of the nature of the tenure, and was one for 
which the mortgagee was as much bound to provide, as for 
the revenue payable in respect of the mouzah which was 
pledged to him (s). 

But the mortgagee will not be liable if the default, 
though nominally made by him, is in reality that of the. 
mortgagor (0., 

In a recent Allahabad case the facts were that by the 
terms of an usufructary mortgage it was provided that the 
annual profits of the mortgaged property should be taken 
to be a certain amount ; that out of this amount the revenue 
should be paid annually by the mortgagee ; that the balance 
should be taken by the mortgagee as representing interest 
bn the principal amount of the mortgage-money i and that 
the mortgage should be redeemed on payment of the 


(r) Bajah Juggut Singh v. Easim Alij S.D.A. N.W.P., 1848, p. 417. 
Bee also Sgud Kummut Ali v. Syud hiidad Ali^ S,D.A, N.W.P., 
1852, p. 7 ; Syud Wii>zeer Ulee v, Jugmohun Singh, S.B.A. N.W.P , 
1854, p. 465 ; Bhugwan Voss v, Mussumat Maryim Beebee, S.D.A, 
1855, p. 553. And compare the Transfer of Property Act, 
1882, sec. 76, last paragraph. 

(^) Syud Khadim Vossein v, SJieo Munoj Singh, S.D.A, I^.W.P., 

1854, p. 164. See also Asalut Beehee v. Collectoi' of Behar, S.D.A., 

1855, p. 31; Mtmt, Sonekolee^^J^oonwur y. Sheikh Bzhar Hossein, 

1855, p. 44 

(i) Baboo Gojgal Voss v. Charles EolUer, S.D.A. N.W.P., 1856, 
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principal of tlie mortgage-money in a lump sum** It u^as 
further agreed that the mortgagor should not be entitled 
to claim mesne profits, nor the mortgagee to claim interest. 
In a suit for possession by redemption of the mortgaged 
property, and for surplus profits, or for possession of the 
mortgaged property on payment of any sum which might 
be found due^ in which the plaintiff alleged that he had 
purchased the equity of redemption of the mortgaged pro- 
perty, that since the purchase the mortgagee had not paid 
any revenue, and therefore he, the plaintiff, had been 
compelled to pay it, and that consequently the mortgage^ 
money had been paid out of the profits of the mortgaged 
property and a surplus was due, it was held that, as it was 
clear that the defendant mortgagee had full notice of the 
acquisition of the mortgagor's rights by the plaintiff, and 
that the plaintiff had had to pay the annual jama to Grovern* 
ment for the mortgaged land, the plaintiff was entitled in 
equity, while suing for redemption, to take into account the 
amount of the annual yamcr, W’hich by reason of the mort- 
gagee's defauU he had to pay, and to calculate it against 
the principal sum due on the mortgage ; that in accounting 
lie was entitled to avail himself of annual rests at the times 
when the Government revenue for each year was payable by 
the mortgagee ; and that any payments which the mortgagee 
might have made to the original mortgagor on account of 
revenue after the purchases were improperly made, and could 
not be taken into account against the plaintiff (ti). 

If the nature of the mortgage agreement is such that 
there is an annual payment to be made to the moi'tgagor, 
and these payments are allowed to fall into arrear, the law 
of limitation will have effect: and the mortgagor cannot* 
%vhen the accounts are taken in a case to which the old law 


V. Gohiiid Tiwarii 6 All 303. 
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of limiUtioB is applicable, be allowed credit for sums wliicli 
became due more than twelve years previous to the institu- 
tioii of the suit Therefore when the contract was that the 
mortgagee should pay an annual rent of forty rupees to the 
mortgagor, but no payment was in fact made for many 
years, the mortgagor was credited with rent for twelve 
years only, his claim for the rest that was due being 
barred (t;). 

In a redemption suit, which came before the Bombay 
High Court, when the defendant admitted that he was in 
possession of the property as a mortgagee tinder the plain- 
tiff, but refused to put in evidence the mortgage-deed which 
was insufficiently stamped, the Court held that, in taking 
the account, it lay upon the mortgagee to prove what 
was due from the plaintiff in respect of principal and 
interest, and therefore the mortgagee could only be credited 
in the account with the sum which the plaintiff admitted 
to be the amount of the principal, and must be debited 
with the income derived from the land since he had been 
in possession (w?). 


(i?) Bihee Eoufun v. Sheihh Majum Ali, S.D.A., 1850, p. 205* 
(zij) Ganga Miilik v, Bayaji^ LL.R. 6 Bom. 660, 



CHAPTER XL 


OF MOFUSSIL MORTGAGES IN THE HIGH 
COURT (ct) AS A COURT OF ORIGINAL 
JURISDICTION, 

Haying sketclied the law which governs mortgages in 
the Mofussil Courts (and consequently in the High Court 
also as a Court of appeal from them) in cases to which the 
Transfer of Property Act^ 1882, does not apply (6), it remains 
to add a few words on the law as administered in such 
cases in the High Court as a Court of ordinary original 
civil jurisdiction. In the exercise of that jurisdiction, the 
High Court stands in most respects in the place of the late 
Supreme Court, The law which it applies to mortgages 
may be said generally to be the English law,— and this^ 
without reference to the nature of the mortgage^ whether 
it is in the form of an English mortgage, or iu one of the 
forms in common use in the mofussil. But it is only speak- 
ing that the English law can be said to be appli- 

cable. 

In the Supreme Court it was held that when the evidence 
showed that the contract was made mih special reference 
to the mofimil lam, the Court must decide the case accord- 
ing to that law, ‘although it would not be bound to follow 
the mofussil Courts as to matters of mere procedure. In 


{a) More especially in the High Court of Calcutta. 

{b) Under this Act the same law is applicable in all Courts, subject, 
however, in the case of mortgages to any rules consistent with the 
Act which the High Court may make for carrying out in itself and 
in the Courts of Civil Judicature subject to its superintendence the 
provisions contained in the Act (see sec. 104.) 
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delivering judgment in the case of Skinner v, Sandyal (c) 
the Chief Justice (d) said : A preliminarj question arises^ 
mz,^ by what law should the cause be decided ? It is a case 
of contract, and the defendants are Hiiidns, and by the 
terms of the statute the contract should be governed by 
their law. But in truth the law of mortgages in the mo- 
fussil now depends on the regulations, and not simply on 
the Mahomedan or Hindu law, and that statute consequent- 
ly furnishes no rule. Had the evidence shown that these 
contracting parties Lad contracted with reference to a dif- 
ferent law than the law of the/omn, then, as we conceive 
that it would be perfectly competent for them to do so, the 
Court must have decided the case by the law of their adop- 
tion. There is certainly considerable dilference between 
the law of mortgages as administered in the Company’s 
Courts and the law of mortgages as applied in this Court. 
Still the fundamental principle under both systems, is that 
the mortgage security is to be a security for principal, in- 
terest, and costs only ; and in whatever form it be taken, 
so far as it is a mortgage security, it will not be allowed 
to have any other effect. The law as to land tenure in 
India, and the effects of the revenue system there on the 
rights of proprietors or of persons interested in land, are 
very different from the law of real property in England, 
and the effects of any fiscal laws upon land ; and may well 
justify the adoption of securities differing from those which 
are commonly adopted under the English law. And when 
the forms of securities which are adopted in mofussil mort- 
gages, and the estates which are created there to give effect 
to such securities, obtain in contracts between British sub- 
jects, or between British subjects and natives, the adoption 

(c) Supreme Court, 4th August 1855. See also Doe d, SihcMnder 
jDossy. Sthhissen Bo7inerJee^ I Bouluois 70. 

(^) , Sir Lawrence Peeh 
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of them may be eyidence that the parties meant, so far 
at least, to contract on the basis of the local law. The 
English law has nothing opposed to such an adoption and 
incorporation into itself^ of a local law not forming part 
of it«” 

In a ease in which a second mortgagee sought to redeem 
the first mortgagee, all the parties being Hindus, it was 
nnsuccessfullj contended that the mofussil law governed the 
Case, and that according to that law as it had been recent- 
ly laid down, the first mortgagee having a mortgage 
in the nature of a conditional sale, could not be re- 
deemed against his will by a second mortgagee (e). The 
lands were situated in the mofussil, and the plaintiff, the 
second mortgagee, held a simple mortgage. Tiie defen- 
dants were first mortgagees under a deed in the English 
form : and they had obtained a decree for foreclosure in the 
Supreme Court, but had not made the plaintiff, as second 
mortgagee, a party in their suit. The defendants having 
been put in possession of the property under their foreclosure 
decree, the plaintiff instituted a suit to redeem in the 
Supreme Court. Neither that suit nor the earlier foreclosure 
suit would lie now in the High Court, no part of the lauds 
mortgaged being situate within the local limits of the 
original jurisdiction (/). But under the law applicable to 
the Supreme Court, there was a personal jurisdiction over 
the parties which enabled the Court to entertain the suits 
The Court said {hj : The first question is whether the 

{e) Jlliolanaili Coondoo Cliotodry v. JJnodapersad 1 Boulnois, 
97. See also Murronaih Chaiter/ea v, SreeJcishen 8inghj S. D. A., 1858, 
p. 666 ; and see awifepp. 331 et seq^ 

, (/) ^eeposi p. 685. - 

ip) Compare the recent decision by the Madras High Court in 
Jainuna Bhai v. Sadagopa, I.L.B. 7 Mad. 56. 

(h) Bhdlanatlh Comdoo Qhowdry v* 1 Boulnois, 

97(c/,p.l00) 
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plaiutiflPs; independently of mofussil law, have established a 
right to redeem. Upon the facts both the securities of the de** 
fendants are anterior to the only security on which the plain- 
tiffs can rely ; they are so both by registration and by 
reason of the plaintiffs^ previous securities being all merged in 
the last. The plaintiffs can only redeem on the footing of their 
last security, and on redeeming both the mortgages on which 
the defendants claim, and on which they have obtained de-* 
crees against the mortgagor. The next question is as to the 
nature of the last of the plaintiffs’ securities. It is a security 
which clearly, according to the law of this Court, is a pledge 
of the land, and entitles the pledgee to come not as on a mere 
money demand, but against the land, to get an account, and 
to claim a foreclosure or sale, on default of payment of the 
mortgage debt. It is that sort of pledge which entitles 
the pledgee to redeem a prior pledge in order to give effect 
to his own security, supposing mofussil law not ^to be dif- 
ferent from ours, or not to he applicable. But it has been 
contended that we ought to apply mofussil law, and that 
according to that law no interest at all passes to the subse- 
quent mortgagee, or at least that he has no locus standi to 
re-open a foreclosure. The law that is inroked, does not 
appear to us to be like a real law, but rather to be part 
either of the law of contract or of legal procedure. That 
there may be rights acquired in land by a pledge or mort- 
gage of it, is common to both laws. The defendants have 
taken, on land in the mofussil, a mortgage in the English 
form ; the inference is therefore strong that they intended 
to contract with reference to English law, and to enforce 
their rights according to that law (i). And not only is the 
mortgage in the English form, but the deed contains a 

(?,) It is on this principle that it has been held, in Bombay that 
, when a mortgage is in the English form a power of sale is valid, even 
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jurisdiction clause. Then all the argument that the 
hiUimfa or mortgage by conditional sale, according to 
mofussil law, gives no remedies against the mortgagor per- 
sonally, but only against the land, falls to the ground when 
we consider that the law of this Court, and the terms of the 
defendants’ mortgage deed, give the mortgagees a right 
against both the land and the person. The defendants 
have contracted not only for such a security as a l)ye4>il^ 
wiifa affords, but for all the rights given by an English 
mortgage. Upon this it is said that the mofiisssil Courts 
have treated English mortgages in the same way as hye* 
bil-wufaB^ If this be the case, the Courts may possibly bo 
right to some extent, for though an English mortgage 
deed is a money bond, it is also a security of another kind, 
and is a sort of deed of conditional sale : and so far the 
mofussil Courts may legitimately have considered Regula- 
tion XVII of 1806 to apply to it. It has also been argued, 
that the mofussil Courts consider a decree of foreclosure of 
this Court as entitled to the same effect as a decree of 
foreclosure in a mofussil Court under the Regulations.^ 
They are right in this also, with one limitation— that is 
to say, if they take the decree of foreclosure of the Supreme 
Court to be binding on all parties to the suit in which the 
decree was made, and if they have not given the decree a 
wider operation than this Court does. A decree of fore- 
closure has been obtained in this Coxirt by the defendants^ 
who, instead of following the ordinary procedure of the 
Court, omitted to make the plaintiffs parties to the suit.. 
We cannot help the operation of this. When it is ques-i 
tioned before us, wo must regard the decree of foreclosure 

though the lands are situated in the mofussil. See FUamber JVarayen- 
dasv. Vanmali Bhamjh I.L.R, 2 Bom. 1 ; and Jagpvan Namhliai v.: 
Shridhar Balhnshm Nagatlm^ I.L.R. 2 Bom. 252. See also anU^, 
pp. '147. 


582 OF MOFUSSIL MORTGAGES IN THE HIGH COXJRT 

‘wholly independently of what lias been decreed in the mo- 
fiissil Courts. The question has been raised whether we 
could contravene any inofussil law or refuse to apply any 
le{& loci. But do we contravene any such law” ? It cannot 
be said that there is any substantive law on the subject. 
There is no law which says the mortgagor may not deal 
with the interest that remains in him. It is indeed ad- 
mitted that ho may sell his interest out and out to a pur- 
chaser, and that such purchaser stands in his shoes : this 
being the case, how can it be said that he shall not condi- 
tionally dispose of his interest, w’hen there is no law’* that 
forbids his doing so ? There is nothing that makes a 
second mortgage a prohibited security i and if the principle 
of assignment is once recognized, it is illogical not to re- 
cognizJe a conditional assignment also. Assuming the law 
to be exactly what it has been ai'guedto be, it only shows 
that, according to the law of the mofussil under Eegulation 
XVII of 1806, a mortgagee can make his interest absolute 
against subsequent incumbrancers without going througli 
certain forms against them which in this Court are essen- 
tial : and this is a simple matter of procedure. It is treat- 
ing this contract in the same way as a Court of law treats 
the assignment of a chose vm action. The Eegulation may 
have been framed in contemplation only of the agreement 
between the parties to the contract, or it may have been 
framed on the balance of convenience, and it may therefore 
have been laid down by the Courts that when the mort- 
gagor retained any interest, he alone should receive notice, 
and that it should be left to the honesty of that person to 
give notice to other incumbrancers. But this does not alter 
the substantive law ; it only makes the incumbrancers less 
secure, and constitutes no lesi loci rei sitce such as we 
ate bound to adopt. This Court is to administer Hindu 
law when the parties are Hindus ; and if the law as to 
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Hiortgages among the Hindus were res Integra^ it might be 
said that we went far in importing the equitable doctrines of 
the English law into the question ; but now that law is 
established. In 1806 the Legislature of this country ap- 
plied the general equitable law of foreclosure to these mortr 
gage agreements ; but it gave a foi*eclosnre somewhat differ- 
ent from that of our Courts. It cannot be said that because 
the parties to this cause happen to be residing in the mofus- 
sil, this Court is to depart from its general rules. It has 
been argued that the plaintiffs have already obtained in the 
mofussil Court, all that by the mofussil law they could get, 
and all that they expected to get when they entered into 
the contract, and that they ought not to be allowed to put 
themselves, by coming into this Court, in a better position 
than if the defendants had brought their foreclosure suit in 
the mofussil instead of here. But the defendants chose to 
come here and take a decree for foreclosure. Their position 
would, no doubt, have been different under a mofussil decree ; 
but the defendants having chosen to come here^ the plain* 
tiffs (having a right to redeem) say ^ we were not made 
parties, the right of redemption is still subsisting — give 
effect to it.’ Possibly if the defendants had adopted some 
other mode of proceeding, they might have had othei: 
rights than those they now possess, but this consideration 
cannot control the rules of this Court. There is in reality 
no hardship on the defendants, for this is no mine sprung 
upon them after foreclosure. The defendants might have 
taken a decree in a mofussil Court if they had pleased : but 
they did not do so, though they knew of the existence of 
the plaintiffs’ claims. Possibly the plaintiffs may be blamed 
for having slept on their rights for so long : bnt what can 
be said for the defendants not having made the plaintiffs 
parties to their foreclosure suit, except that they chose to 
r*est on their view that mofussil law was applicable to the 
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caso? They chose to do what the Court cousiders wrong ; 
their opinion was a speculation which the Court does not 
support* There must be a decree for redemption.’^ 

In another case {j) the mortgagee, taking advantage of 
the mortgagor's being personally subject to the jurisdiction 
of the Supreme Court (which gave that Court jurisdiction 
even although the laudj the subject of suit, was situate in 
the mofossil), brought an action of ejectment against the 
mortgagor, to recover possession of land in the mofussil. 
He claimed under a mortgage by way of conditional sale. 
On the 11th of August 1858, which was after the date on 
which the mortgage debt was by the terms of the contract 
repayable, the defendant, the mortgagor, deposited the 
amount of the debt in the District Court : and on the 17th 
of September notice of this deposit was given to the 
mortgagee. The plaint was filed on the 13th of August 
1858. A verdict was given for the defendant, but on an 
application for a new trial subsequently made, ifc was con- 
tended that a verdict ought to be entered for the mortgagee 
on the ground that, notwithstanding Ben. Eegulations 1 of 
1798 and XVII of 1806, he was entitled to bring an action 
of ejectment in the Supreme Court. For the mortgagor it 
was argued that the deposit of the mortgage money in the 
mofussil Court by him, was a suflScient redemption of the 
mortgage under the provisions of Ben. Regulations I of 
1798 and XVII of 1806 ; and further that if it was not, the 
plaintiff, the mortgagee, Avas bound to proceed in the mofussil 
Court to obtain a foreclosure. The Court {k) held that the de- 
posit of the mortgage money by the mortgagor in the District 
Court, after the mortgage had become absolute, but before 
the institution of the proceedings in the mofussil for 
foreclosure, Avas not wifchin the Regulation, and was therefore 

Do& d, CJiutto Sick Jemadar v. Suhbesmr Scin^ 2 Bouinois 151, 
WelU^ JJ. 


: (^) Sir Q. Jackson and Sir M. 

' : 
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ineffectual tO' redeem the mortgaged property^ Upon the 
second question, — whether the plaintiff had any right to 
bring an action of ejectment in the Supreme Court with- 
out having proceeded to foreclose in the Court within the 
jurisdiction of which the property was situate, ^ — ^it was 
held that althougli the accident of the defendant being 
an inhabitant of Calcutta gave jurisdiction, still the Court 
was bound to administer the kcc loci rei sitae : that Bengal 
Eegulation XVII of 1806 established a form for foreclosure 
and was a measure framed for the protection of the mort- 
gagor, conferring on him positive rights which he had not 
before, with reference to which the mortgagee must be 
supposed to have contracted and which it would be unjust 
to take away from the mortgagor : and that therefore' the 
mortgagee could not get possession without first proceeding 
to foreclose in the mofussil Court, so as to give the mortgagor 
the opportunity of redeeming within the year of grace> 
which he was entitled to do under the Regulation. ^ 

But cases such as these last referred to could not occur now, 
even apart from the provisions of the Transfer of Property 
Act, 1882, owing to the restricted jurisdiction which the High 
Court as a Court of original jurisdiction exercises in suits re*^ 
lating to laud. Such suits are not cognizable in the High 
Court merely by reason of the defendant being personally 
subject to the jurisdiction. By sec. 12 of the Letters Patent 
of 1865 the Court (i) in the exercise of its ordinary original 
civil jurisdiction can entertain suits for laud or other 
immoveable property’’’ only if such land or property shall be 
situated, either wholly or in part, within the local limits of 
the ordinary original jurisdiction of the High Court. If the 

(^) ie,f the High Court of Calcutta, Madras or Bombay, as the case 
may be. Letters Patent were granted in similar -terms to each of these 
Courts in 1865. The High Court, N. W. P., to which Letters Patent 
were granted in 1866, does not possess ordinary original civil jurisdiction. 
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Jands lie pnly jwtly the local limits of the High 

Houvt’s jurisdiction, the leave of the Court must be obtained 
.before the suit is instituted {m), 

< The term part’’ in sec. 12 of the Letters Patent 
has been construed as not limited to part of the same block 
or parcel of land, but as (in a wider sense) comprising a part 
of lands consisting possibly of many blocks or parcels/ but 
held under the same title. Thus where there was a mort- 
gage— or rather several mortgages, all of them together 
forming one connected trausaetion— in the English form, of 
lands in the mofussil and also of land in Calcutta, leave w^as 
given to sue on the original side of the High Court for an 
account and foreclosure : and it was held that the Court in 
the exercise of its ordinary original civil jurisdiction had 
power to make a decree embracing the whole property* 

' This was in the case of the Banh of Hindustan^ China 4" 
fJapan v. Nundolall Sen (w). The facts were very complir 
cated. The, mortgagee had already foreclosed mortgages which 
he had of some of the mofussil properties : and as regards 
other lands, they had been actually sold under a money-decree 
which the mortgagee bad obtained. The mortgagee, to 'whom 
a large sum remained due, then filed his suit in the High Court 
on its original side, praying generally for an adjustment of 
the account and for foreclosure as regards the properties not 
already dealt with. In delivering judgment the Court said 
(o) : Leave to sue in this Court was obtained when the 
plaint was filed, and therefore under the peculiar state of 
facts shown by the plaint, the suit will lie, though some of 
Hie properties which are the subject of it are situated in tbe. 
mofussil.. But the suit being here, it is impossible that, in 
foreclosing the mortgages of the lands which lie out of 

^ (m) STiaiJch Ahdool Samed 7, Promothonauth Bose, 1 Ind. Jur. 182. 

’/UB.L.B.SO'l. / ■ ■' 

(6) c/. p. 30S Affirmed in appeal. IMd^ '^. 311, 
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Calcutta, I sliould follow tlie procedure prescribed by tlie Regu- 
lations for tbe foreclosure of mofussil mortgages. THs Court 
has no means of carrying out a foreclosure under that pro-' 
cedure. At the same time, on the principles indicated in the 
case of Doe d, GhuUo Sick Jemadar v. Subbessiir Sein (p), I 
ought to see that the defendant is not, by reason of the suit 
being brought in this Court, depri\^ed of any substantial ad-- 
vantage which he would have had if the suit had been insti- 
tuted in a Court in the mofussil. For example, as the defen-* 
dant, if sued in the mofussil, would have had what is called 
his year of grace within which he might redeem, so here he^ 
should have a full corresponding year allowed him before 
making the foreclosure absolute. The parties having contract- 
ed in the English form, there is no hardship or injustice to 
the defendant in dealing with the case in the manner in whiclt 
I propose to treat it. It is true that to a certain extent, 
mortgages of lands in the mofussil, drawn up in the English’ 
language and in the form of an ordinary English mortgage, 
have been treated as common byeJiUwufas^ or conditional 
sales. But that has been merely with reference to the one 
q[uestion of the procedure to be gone through in order to' 
obtain foreclosure. In an ordinary Bengali hye-hil-tmifa it 
appears on the- face of the document itself that the parties 
intend that, if the mortgagor does not pay the money due,-' 
the conditional sale shall become absolute, and the property 
shall remain finally with the mortgagee in lieu of the debt.* 
Where sitch intention is apparent, the mofussil Courts have 
held, and with good reason, that the creditor must look to; 
the land only, and has no remedy against the other property 
or the person of the mortgagor. But the intention and^ 
contract are wholly different in a mortgage in the common. 
English form, where personal and general liability is always" 
contracted for, in addition to the security afforded by the' 


(p) 2 BoHlnois-lSl, 
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mortgage of tlie land. It seems to me there is nothiog in the 
firgument that, because some of the earlier mortgages have 
been foreclosed by reason of the non-payment of the same 
debt, therefore the debt is now to be deemed to be satisfied. 
Whether it is so or not, according to English law, in an ordi- 
nary and simple case where there is but one debt and one 
security, to apply such a rule, in an exceptional case like the 
present, would be wholly inequitable and wrong as being con- 
trary to the express intention of the parties as testified in the 
several deeds executed by them. The Regulations which lay 
down the law on the subject of mortgages to be applied in the 
Courts in the mofussil never contemplated a case like this 
now before me ; and they make no provision for such a case. 
No mofussil Court in truth has any machinery with which 
to deal properly with such a matter as this* The English 
law does not indicate that the plaintiffs’ right to recover 
their money in one way or other would be barred by the 
foreclosures which have been already obtained ; although 
no doubt the institution of this suit would re-open the 
foreclosures, and let the defendant in to redeem. I quite 
fhiuk that, if the defendant now chooses to pay off the 
debt, the foreclosures should be set aside : and doubtless 
the plaintiffs will be well pleased to be paid off on such 
terms.” 

The course adopted in this case has been followed in 
several later instances. 

Applying the same principle, it may be doubted whether 
a suit similar in character to that of Doe d Ghitto Sick 
Jemadar v. Sulbessur Sein (q) if now instituted with the leave 
of the Court, part of the land being within the local limits 
of the original jurisdiction, would be dismissed as that suit 
was. For supposing a suit in the nature of an action of 
^ectment were brought by a mortgagee in respect of lands 

. T; ; (g) 2 Boulaois 151. See p. 584, 
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sifciiated partly witiliu tbe local limits of the original juris- 
diction/ the Court might deal with, it as with the case of 
the Bank of Binduetan^ China ^ Japan v. Nundololl Sen 
and give a decree substantially preserving to the mortgagor 
all the rights of redemption, &c., which he would have had 
in a foreclosure suit instituted in a mofussil Court. 

The High Court cannot exercise ordinary original juris- 
diction with respect to lands not wholly or in part 
within its local limits, even though the lands are in the 
jSossession of the Court Eeceiver ($), A suit for fore- 
closure is a suit for land (t) : as also is a suit for redemp- 
tion (««). 

Although the Court has no jurisdiction over land or other 
immoveable property not within the local limits of the 
jurisdiction, and cannot adjudicate as to the right and title 
thereto, yet when one who holds such laud is personally 
subject to tlie jurisdiction, the Court can declare whether 
or not he holds it subject to a trust (t?). 

But this is only where there is no dispute as to the legal 
title to the land. If the title is contested and has to be 
determined before any declaration of trust can be made, 
a suit founded on the mere personal jurisdiction over the 
alleged trustee will not lie. This was decided in the case 
of the Delhi and London Bank r, Wordie (to). There the 
plaint stated that lands in the mofussil had been conveyed 

(r) 11 B.L.B.aOir ^ ~ ■ - 

(s) Denonath Sreemony v. Mogg^ 1 Hyde 141. 

(t) Bihee Jamiv, Meerm Mahommed Sadee^ 1 Ind. Jur. 40. Seo 
also Blaqukre v. Eamdhom JDosSf Bourke (o.c.j,) 319. 

(«) Sreemuity Lalmoney Bosses v, Juddoonath Shat&j 1 Ind, Jur. 
319. 

(v) Bagram v. Moses^ 1 Hyde 284, 

{w) I.L.E., 1 Calc. 249. See also The Bast Indian Mailimy Com-* 
‘^any v. The Bengal Coal Company^ I.L.E*. 1 Calc. 95 ; Kellie v. 
Braser^ I.LE. 2 Calc. 445 ; Jairam Barayan Eage V, Atmaram 
EcrjX bom. 482. 
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by A and B to 0 and B, in j^st to sell and divide tlie 
proceeds rateably among the creditors of A and B. The 
plaintiffs were creditors and prayed for a decree declaring the 
trust , in 0 and D (who wwe personally subject to the 
jurisdiction) and directing them to sell, &c. The answer 
was that 0 and D had in fact no good title to the lands,, 
inasmuch as B repudiated the alleged conveyance in his 
name to C and D. It was held that the suit was neither 
inore nor less than a suit for land, one of the main points 
which the Court was asked to decide being the title of the 
alleged trustees 0 and D to the. share of B. In so deciding, 
the Court said that the case before it was distinguishable: 
from thafc of v. Moses’ (^), %vhicli is not overruled. 

^ In a more recent case the facts were that, in con- 
sideration of a loan of Bs. 4,000 the defendant had 
agreed to execute a mortgage of certain land beyond the 
jurisdiction of the High Court to the plaintiff, and to pro- 
duce his title-deeds, and make a good title. In the agreement 
the plaintiff, was described as of Durmahatta, in the town 
of Calcutta, merchant,’^ and the defendant as of Panchthopy 
in Zilla Beerbboora, at present of Coomertooly in Calcutta.^’ 
^he plaintiff sued for specific performance of the agree- 
ment to execute the mortgage, and in the alternative for ’ 
the return of the Es. 4,000. It was held by Poniife;^^ 
that so far as the suit was one for specific performance, 
the Court had no jurisdiction ; but that, as the plaintiff was . 
described as of Calcutta, and did in fact carry on business 
there,. and the money paid under the agreement was paid in 
Calcutta, the defendant would be entitled to redeem by pay- 
ing the mortgage money in Calcutta, and therefore that the 
Court could give the plaintiff a money-decree fy). 

When a case is removed from a mofussil Court and tried 

, % the High Court in the exercise of its extraordinary 
~ 

, (^) Svmmth Mo^ v.Cally Doss Ghose^ I.L.E. 5 Calc. 82. , . . 
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original civil jurisdiction^ "ttio law to be applied to the case 
is that which would have beeii applied to it by any local 
Court having jurisdiction therein (^). Thus when a suit 
for redemptioHj instituted in Dacca, was j tried by the High 
Court in the exercise of ite extraordinary original jurisdic- 
tion, it was decided accordiug to the law which would have 
been applied if it had been tried in the Dacca Court, from' 
which it was removed (a). 

There was at one time some uncertainty in the Supreme 
Court as to the relief to which a mortgagee of lands, whe- 
ther within or without the local limits of Calcutta, is en- 
titled on a mortgage not in the English form, but in one 
of the forms in common use in the mofussil. The uncer- 
tainty was as to whether the decree ought to be for sale 
for foreclosure. For a considerable period the decree in' 
all cases was for a sale (b). But latterly the practice was 
to follow the intention of the parties, as evidenced by their' 
contract; or if the intention could not be gathered from 
the terms of the agreement, to allow the plaintiff to make 
ills election. 

This rule, and the reasons on which it is founded, are laid; 
^own in the following judgment of the Court (c) Three 
claims were brought before the Court, in each of which 
the plaintiff sought an order of foreclosure. Two of these 
were upon Bengali khuts ; the third upon an equitable^ 
mortgage constituted by deposit of title-deeds and an Eng- 
lish memoraudum in writing declaring the purpose of the 

' ( 5 ') Letters Patent of 1865, sec, 20, granted to the High Courts' 
of Calcutta, Madras and Bombay respectively, and compare sec. 13 of 
the Letters Patent of 1866 granted to the High Court, /N. W. P. 

(a) Doucett Y. Wise, 2 Ind. Jur. 280 Hcf : p* 291.) 

' (&) Collydoss Gimgo^adhia Y, Bihehundef MullicJc^ Morton 111. 

(c) Mamiigrain Bose v, Barnmnny Paitl^and Pertauhclimdei* Fan-, 
lit V. AsJilam Soldarj 21th Deceinte 1851. 


592 OF MOFUSSII. MORTGAGES IN THE HIGH COtTKT 


deposit (d)* The Court took time to consider whether the 
relief to he granted on these securities in the event of the 
non-payment of the sums found to be due thereon respee* 
tiveljy should be a sale or foreclosure. It appears that this 
Court has ordinarily given effect to Bengali securities of 
this nature by sale. There seems, however, to be no reason 
why, if the Bengali instrument, as many mortgage khiits 
cr lye-hil-ioiifas do, actually import a conditional sale^ 
intended to become absolute if the money be not paid by a 
certain time, this Court should not do what the Courts of 
the East India Company do in like cases, and give eiSFect to 
the security by a decree of foreclosure. The pi*actice of 
this Court was, we belie ve^ adopted in supposed conformity 
with the practice of the Court of Chancery in cases of 
equitable mortgages. The course of practice in England,^ 
however, as to the nature of the relief to be granted on 
equitable mortgages, has not been uniform. In some of 
the earlier cases the decree was for foreclosure, with a direc- 
tion for an absolute conveyance by the mortgagor. There 
followed a period in which the ordinary decree was for 
a sale 5 and in one or two cases the sale was directed to 
be immediate. In Pariei^ v. Housefield (e), however, 
lord Cottenbam when at the Rolls decided that whether 


the relief granted was sale, or whether it was foreclosure, 
the period of six months given for redemption by a decree 
on a legal mortgage, must be equally given by a decree on 


an equitable mortgage ; and in most of the modern cases (/), 
the Court has reverted to the earlier form of decree, and 
directed a foreclosure and absolute conveyance. The form 

- (d) As to an equitable mortgage by deposit of title-deeds, see ' 
111-113. 

(e) 2 Mylae and Keen, 419. 

(/) See amongst others Ball v. HarriSj 8 Simons, 485 ; B,€. 011 
Appeal, 4 Mylne and Craig, 264 ; T^lee v, Wehl)^ 6 Beavan, 552 5 
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of order to be made on a claim founded on an equitable 
mortgage, as issued by the Court of Chancery and adopted 
by this Court, also shows that foreclosure is now considered 
in general cases the proper mode of relief. There are, 
however, exceptional cases ; and such decisions as Sampson 
Y* Faltison {g) and Lister v. Turner (h) show, that if the 
security afford evidence that a sale and not a foreclosure 
was in the contemplation of the contracting parties, the 
relief granted will be the former. In the case of Ramna- 
o^ain Bose v. Rameunny Paul^ we think there is such evi- 
dence. The parties have expressly stipulated that in the 
event of the non-payment of the money the property shall 
be sold. In this case therefore we think the decree should 
be for sale. In Pertatibchunder Paulit v. Ashlam Holdar 
tbe security says nothing about a sale ; it does not clearly 
define what is to be done in default of payment, but it is 
termed a khut mortgaging lands, and there seems to us 
to be no reason why, if the plaintiff prefer it, he should 
not have the usual order of foreclosure. In the other case 
the order may be the usual order of foreclosure on an 
equitable mortgage by deposit/’ 

Whether the mortgage was by conditional sale or not, 
tbe mortgagee could in the Supreme Court recover the 
money advanced by him, with interest, on default being 
made by the mortgagor in payment at the appointed time. 
At first the Court seems to have entertained doubts on this 
point, and in one or two instances, it was held that when 
the terms of the contract implied that the mortgagee was 
to look to the land alone for payment, he could not recover 
the money debt (i). But it has long been established, that 


(^) 1 Hare, 553, 

(h) 5 Hare, 281. 

(i) Budhachurti Seat v. Ptinclianund Seahnoney^ Morton 233 
Muggonaidli Shaw v. Bamdiin Deb Surmono^ Morton 234 (note [b]). 



594 OF M0RT040ES IN THK HIGH COURT 

m action for inonoy lent will lie ou the expiration of the 
ti,ina Iimite(lj the mortgage being treated merely aa evidence 
of the original loan (j). 

Where the plaintiflF, after having obtained a decree in the 
Supreme Court, was obliged to have recourse to a mofussil 
Court in order to have it carried out, the latter was bound 
to accept and to respect the subsisting decree j the question 
which had been decided could be re-opened only in the 
Court which decided it (A). 

But decrees of the Supreme Court could not be enforced 
in the mofussil Courts against any person, except the parties 
to the original suit, or their representatives. Therefore 
when the mortgagee sued the mortgagor alone in the 
Supi'eme Court, and got a decree for foreclosure, and after- 
wards brought a suit for possession, founded on this decree, 
against a third party whoiu he found in occupation of the 
lands, that p.avty having purchased the mortgagor's rights 
before the institution of the suit in the Supreme Court, it 
was held that, as the defendant had not been a party to the 
original suit, the decree formed no ground for a claim 
against him in the mofussil Court (Z). 


0) TUluchram Piielcrassy v, Choiton Churn Nmt, Morton, 230 ; 
BopUram Bay v. Funchanund Morton 232 ; and see Morton, 

p. 233 [note b], and Bulhram Mitter v, Eamchund&r Doss Faulifj 
Morton 239. 

(k) Bhuwanee Churn Mitter v. JykisJien Mitter^ S.D.A,, 1847, 
p, 354 ; Sutherland V, Campbell, S.D.A., 1853, p. 859 ; Issur Chunder 
Chose V. Neelhlmmul Paul^ S.D.A., 1850, p. 458 ; Beehee Takee 
Skirral v. Dai>id Mullich Teridon Beglar, S.D.A., 1856, p. 323. 

(0 Dabee Koomav Bose v. Boy Byhmtnath Ghoiodree, S.D.A., 1853, 
p, 2i0. See also Sutherland y, Campbelh S.D.A., 1853, p. 859; Issur 
Chunder Chose \\ Neellcummul Paul Chowdhree^ S.D.A., 1850, p.458 ; 
Abadkv, Maxwell, SB.A., N.W.P., 1853, p. 316, See also Bhola- 
natk Coondoo Chowdry v. Sree Eissen Singh, 1 Boulnois 97, and ante 
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A decree by the Supreme Court for sale of mortgaged 
lands situate in the mofussil, had no effect whatever h% vem. 
It was in substance merely a decree that the parties in the 
suit should concur in conveying the property to a pur- 
chaser. And such a decree for sale had no operation on the 
title of persons in the mofussil who were not parties to the 
suit {m)* 

A mortgagee having obtained a decree of foreclosure in 
the Supreme Court, sued on it in the mofussil for posses- 
sion, bringing his suit against the person whom he found 
in occupation. The defendant pleaded that he had bought 
the land from the mortgagor, subsequent to the date of the 
plaintiff’s mortgage, but more than twelve years before the 
institution of the foreclosure suit. The Court ruled that 
the suit was barred by lapse of time, the defendant hav- 
ing been more than twelve years in undisturbed posses- 
sion (n). 

Act XIY of 1859 declared ip) the period of limitation in 
suits for the recovery of immoveable property or of any 
interest in immoveable property to be twelve years from 
the time the cause of action arose. But it further (p) pro- 
vided that in suits in the Courts established by Eojal 
Charter by a mortgagee to recover from the mortgagor the 
possession of the immoveable property mortgaged, the 
cause of action shall be deemed to have arisen from the 
latest date at which any portion of principal money or 
interest w^as paid on account of such mortgage debt.” The 

(jii) Anundo Moyee Dassee v, Dhonendro Chunder Mooherjee^ 14 
Moore’s 1. A. 101 (cf. p. 109) ; SA\ 8 B. L. R. 122 {cf. p. 125.) 

(^^) Dabee Koomar Bose v. ByJsuntnafh Chowdree, S.A.D., 1853', 
p. 210. So also Brojonath Koondoo Chowdryv, Khelut Chunder Gliose^ 
14 Moore’s I. A. 144 ; S.G. 8 B.L.R. 104 \ Kiid PmoJianun Bose v, Roy 
Byhuntnaih Cliowdree^ S.D.A.J 1863, p. 546. 

{o) Sec.- 1, cl. 12. 

(p) Sec 6, ^ ' ... 
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effect of these clauses when read together was to give a 
mortgagee — suing his mortgagor in the late Supreme Court 
or in the Higli Court on its original side, for possession of 
immoveable mortgaged property, — twelve years from the 
latest payment on account of the mortgage debt, within 
which to bring his suit. 

Discussing these provisions in a case in which the 
right under the mortgage deed was to obtain possession 
of the land when default w^as made, and the cause of action 
accrued then, — the Privy Council remark (with reference 
to the exception as to suits in Courts established by Eoyal 
Charter) that where there is an express exception so limit- 
ed to one especial case of mortgage, it might plausibly 
be argued that it cannot be extended to any other case, 
not even to that of the original mortgagor himself continu- 
ing in possession and paying interest to the mortgageCi 
Their Lordships however (without deciding the point) con- 
tinue: ‘‘It may, however, have been deemed necessary to 
introduce the exception stated above, in order to put mort- 
gages in the English form, when put in suit in the Supreme 
Court which was generally governed by English law, 
upon the same footing as that in which English mortgages 
are under the existing statutes of limitation ; and their 
Lordships dealing with suits upon mortgages in the 
native Courts of India, might, in the simple case of a mort- 
gagee and his mortgagor being permitted to remain in pos- 
session so long as he paid interest, have found ground for 
considering that there was a permissive possession, and that 
a new cause of action and right of entry accrued when that 
permission ceased’’ (j). 

By the later Limitation Acts of 1871 and 1877 (r)* twelve 

(q) Brojonath Koondoo Qhowdry y, Khelut Cfiunder GJiose, 14 
Iftoore'sL A. 144 (c/. p. 150) ; S.O. 8 B.L.B. 104 (ef. p. 109). 

" Art, 135 of Soh, 11 of Acts IX of 1871 and XV of 1877, 
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years, beginning to run in tbe case of the former Act, when 
the mortgagee is first entitled to possession, and in the case 
of the latter Act, when the mortgagor's right to possession 
determines, is still the period of limitation in suits instituted 
in a Court not established by Eoyai Charter by a mortga- 
gee for possession of immoveable property mortgaged. But 
in a similar suit before a Court established by Royal Char- 
ter, a High Court in the exercise of its ordinary original 
civil jurisdiction, the period of limitation is (^) in the case of 
the former Act sixty, and in the case of the latter Act thirty 
years, — and the years begin to run when any part of 
the principal or interest was last paid on account of the 
mortgage debt. Where mortgaged land lies in the mofussil, 
and the High Court can entertain a suit relating to it 
because some part of tlie property comprised in the mort-. 
gage is situate within the local limits of the High Court’s 
ordinary original civil Jurisdiction, it would seem to be a 
doubtful question whether the mortgagee should not under 
these Acts get the benefit of the sixty years^ or thirty years’ 
rule, as the case may be, even as regards the land in the 
mofussil. The Act of 1877, however, contains a new pro- 
vision (C prescribing sixty years from the time when the 
money secured by a mortgage becomes due as the period 
of limitation for a suit in any Court by a mortgagee for 
foreclosure or sale. So the question of the application of 
Art. 146 of that Act to land in the mofussil is now of less 
importance. - 

{s) m and 146 ofsch. XI of Acts IX of 1871 and XV of 1877, 
respectively. 

{i) Art, 147 of Sch. II. 
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I.~PURE UstrPKUCTCJAEY MORTGAGE. (2), 

I WHITE this instrument of mortgage of talook Barnagore, in per- 
gimnah Meerbhoom, in the District of Nuddea, the net annual profit 
of whichj after deducting the sum of Es. 400 for the Government 
revenue, is Rs. 500. In consideration of my mortgaging to you the 
aforesaid talook, I borrow from you the sum of Es. 1,200, re-payable 
with interest at the rate of 12 per cent, per annum. I will imme- 
diately put you in possession of the said talook, and you will collect 
the rents, &c., thereof : after paying the Government revenue from 
the said collections, you will apply the remainder to the payment of 
interest that will accrue due to ybu on the said sum, and in case there 
shall be any surplus after such payment of interest as aforesaid, 
such surplus shall be taken by you in part payment of the principal. 
You will so remain in possession of the aforesaid talook till the whole 
amount of the loan, together with interest at the rate aforesaid,, is 
liquidated. Dated, &c. 

II.-SIMPLE MORTGAGE. 

' I WHITE this instrument of mortgage of land situated in Aheeri- 
tola Street,, in Shootanooty, which I purchased in the year 1820, that 
is to say, 17 beeghas 6 chittacks of land, bounded on the North by 
the house of Sibchunder Ghose, on the South by a garden belonging 
to Ramloll Sen, on the East by the house of Eammohun Dass, and on 
the West by the house of Sreekishen Bose. In consideration of my 
mortgaging to you the aforesaid land, I borrow from you the sum 
of Es. 1,600 which is to be repaid on the 16th March 1880 with 
interest at the rate of 12- per cent, per annum. In default of my 

These forms though reprinted from former editions of this work, are 
not intended as precedentsto be followed in the preparation of similar mort- 
gages now, 

(J) The first three precedents are nearly literal translations [except 
as to dates] of mortgage bonds on which advances were act aallj made, 
and which were put in suit many years ago. Such documents, if prepared 
ndWi must contain the details required by the Eegistration Act, &c. 
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paying the abovementioned sum with interest, within the limited 
time, you will cause the aforesaid land to be sold . and pay yourself 
by the proceeds thereof. I deposit with you the title deeds of the 
land, which shalljl^e returned to me on the re-payment of the loan 
with interest* Dated, &c* . , 


IIL— MORTGAGE BY CONDITIOISrAL BALE, KOT-K:0BALA, 
OR BYE-BIL-WUFA. 

I WHITE this instrument of mortgage of 6 beegahs 2 chittaks 
of ancestoriai rent-free land, in mouzah Borocota, in the District of 
Hooghly, which has for a long time been my property. The said 
land is bounded on the North by the house of Sibchunder Ghose ; 
on the South by the house of Shamchunder MuIIick ; on the West 
by a pond belonging to Madhubchunder Paul ; on the East by a 
piece of land belonging to Mahadeb Sircar. In consideratian of my 
mortgaging the aforesaid land to yon, I borrow from you the sum of 
Rs. 3175, which is to be repaid at the end of one year from this 
date, with interest at the rate of 12 per cent, per annum. In default’ 
of my paying the above mentioned sum with interest, within the 
limited time, I agree to relinquish my interest in the aforesaid land 
and to put you in possession thereof as rightful owner and pro- 
prietor. I deposit with you the title deeds of the aforesaid land which 
shall bo returned to me on the re-payment of the loan with interest, 
Dated, <&c- 


IV,— ENGLISH MOETGAGl IN FEE, WITH POWER OF 

SALE, . 

This indenture, made the day of betw’een A, B., of &c. 
(mortgagor) of the one part, and C* D., of <&c., (mortgagee) of the ' 
other part, witnesseth, that, in consideration of the sum of £ this 
day paid to the said A. B., by the said C. D., (the receipt whereof . 
the said A. B., doth hereby acknowledge) he, the said A. B., doth 
hereby, for himself, his heirs, executors and administrators, covenant 
with the said C, D., his executors and adminstrators, that the said . 
A, B., his heirs, executors, or administrators, will pay to the said C. D.^ 
his executors, administrators, or assigns, the sum of £ (the , 
principal), with interest for the same in the meantime at the rate 
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of £ per cent, per annum on the day of next (c), with- 
out any deduction. And this Indenture (t^). also Witnesseth that, 
for the consideration aforesaid, the said A. B. doth hereby grant and 
release unto the said 0. D., his heirs and assignu^ all those lands, 
tenements, messuages and hereditaments, situate in the Parish of 
, in the county of , delineated in the plan in the margin 
of these presents and specified in the Schedule hereunder written (e) 
together with all commons, ways, lights, waters, water-courses, rights, 
privileges, easements, advantages and appurtenances whatsoever to 
the said hereditaments or any part thereof appertaining, or with the 
same or any part thereof held, used, or enjoyed, or reputed as part 
thereof, or appurtenant thereto ; and all the estate and interest of the 
said A. B., in the said premises : To hold the said premises unto and 
to the use of the said C. D., his heirs and assigns. Provided always, 
that, if the said A. B., his heirs, executors, administrators or assigns, 
shall pay unto the said 0. D,, his executors, administrators or assigns, 
the said sum of £ (the principal), 

together with interest for the same in the meantime at the rate of 
£ ' per cent, per annum, on the said day of next without 

any deduction, then the said 0. D,, his heirs, or assigns, will, at any 
time thereafter, upon the request and at the cost of the said A, B.,. 
his heirs, executors, administrators, or assigns, re-convey the said 
premises unto the said A. B., his heirs and assigns, or as he or they 
shall direct, free from incumbrances by the said C. D., his heirs, ex- 
ecutors, or assigns. And it is hereby declared that the said G. D., 
his executors, administrators, or assigns, may at any time or times 
after the said day of next (/) without any further consent on 
the part of the said A. B., his heirs, or assigns, sell the said premises, 
or any part thereof, either together or in parcels, and either by public 
auction or private contract, and may buy in or rescind any contract 
for sale, and re-sell, without being responsible for loss occasioned 

(c) G-enerally six Calendar months from the date of the mortgage. 

(d) When the property mortgaged was situated in India, the words 
which is executed in pursuance of, and intended to take effect under 

Act IX of I8i2 of the Legislative Council of India,” had formerly 
to be here inserted. Act IX of 1842 has, however, been repealed by the 
Transfer of Property Act, 1882. 

0) See the provisions of the Indian Registration Act, 1877, s, 21, 
for the description of parcels. 

(f) The day for payment of the principal sum. 
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thereby ; and may execute and do ail such assurances and acts for 
effectuating any such sale as the said C. D., his executors, adminis- 
trators, or assigns, shall think fit: And that upon a sale by any. 
person or persons who may not be .seized of the legal estate, the. 
person in whom the legal estate shall be vested shall execute and do all 
such assurances and acts for carrying the sale into effect, as the person 
or persons by whom the sale shall be made shall direct ; Provided 
nevertheless, that the said 0. D., his executors, administrators, or 
assigns shall not execute the power of sale hereinbefore contained, 
until he or they shall have given to the said A. B., his heirs, execu^ 
tors, administrators, or assigns, or left on the said permises, a notice 
in writing to pay off the monies for the time being owing on the 
security of these presents, and default shall have been made in such 
payment for six calendar months after giving or leaving such notice 
Provided, also, that upon any sale purporting to be made in pursu- 
ance of the aforesaid power, no purchaser shall be bound to inquire 
whether the case mentioned in the clause lastly hereinbefore contained 
has happened, nor whether any money remains upon the security of 
these presents, nor as to the propxuety or regularity of such sale ; and 
notwithstanding any impropriety or irregularity whatsoever in any 
such sale, the same shall, as regards the purchaser or purchasers, be 
deemed to be within the aforesaid power, and be valid accordingly. 
And it is hereby declared that the receipt of the said C. D., his execu- 
tors, administrators, or assigns, for the purchase monies of the pre- 
mises sold, or any part thereof, shall effectually discharge the purchaser 
or purchasers therefrom, and from being concerned to see to the 
application thereof, or being accountable for the non-application or 
mis-application thereof : And that the said 0. D., his executors, admin- 
istrators and assigns, shall, out of the monies arising from any sale 
in pursuance of the aforesaid power, in the first place, pay the ex- 
penses incurred on such sale, or otherwise in relation to the premises ; 
and, in the next place, apply such monies in or towards satisfaction 
of the monies for the time being due on the security of these 
presents ; and then pay the surplus (if any) of the monies arising 
from such sale to the said A. B., his heirs, or assigns : And that 
the aforesaid power of sale and other powers may be exercised 
by any person or persons for the time being entitled to receive and 
give a discharge for the monies then owing on the security of these 
presents : Provided always, that the said 0 . D„ his executors, adminis- 
trators, or assigns shall not be answerable for any involuntary losses 

■ A 52 , • 
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whicli may happea ia the exercise of the aforesaid power ao d ti'usts, or 
my of them : Aad the said A. B. doth hereby, for himself, his heirs, 
executors, and aJininistrators, covenant with the said C» D., his heirs 
and assigns, that the said A. B., now hath power to grant and release 
all and singular ihe said premises unto and to the use of the said C. D., 
his heirs and assigns in manner aforesaid, and free from incum- 
brances ; and that he the said A. B., and his heirs, and every other 
person lawfully or equitably claiming any estate or interest in the 
premises, will at all times, at the request of the said 0. D., his heirs, 
executors, administrators, or assigns, but at the cost of the said A. B.^ 
his heirs, executors, or administrators, execute and do all such assur- 
ances and acts, for further or better assuring all or any of the said 
premises to the use of the said C. D., his heirs and assigns in manner 
aforesaid, as by him or them shall be reasonably required. In witness 
whereof the said A. B. and 0. D. have hereunto set their hands and 
seals the day and year first above written. 

The Schedule to which the above written Indenture refers. 
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ACT No. IT OF 1882. 


PASSED BY THE GOVEBNOR-GENERAL OP INDIA IIT 
COUNCIL. 

Beceived the assent of the Governor- General on the 17 ih 
February 1882. 


Preamble. 


An Act to amf.nd the law relating to the Transfer of 
Probeuty by act op Parties, 

'Whereas ifc is expedient to define and nmend certain 
parts (’) of the law relating to the 
transfer of property by act of parties : 
It is hereby enacted as follows : — 

[(^) The preamble was purposely drawn thus, following the lines 
o! the preamble to the Indian Contract Act, 1872, because the Act 
is, so far as it deals with immoveable property and debts, only a 
partial measure. (See Select Committee’s Report, dated 19tli 
February 1879, para. 5.)] 


CHAPTER I. 

Preliminary. 

1 . This Act may be called The Transfer of Property 
Short title* Act, 1882.^^ 

It shall come into force on the first 
^y^of July, 1882. 

It extends in the first instance to the whole of Britisli 
India except the territories respectively 
administered by the G-overnor of 
Bombay in Ooancil, the Lieutenant-Governor of the Paiijab 
and tlie Chief Commissioner of British Burmah. 

But any of the said Local Governments may, from time 
to time, by notification in the local official Gazette, extend 


Comtnencemenfc. 


Extent. 


* The amendments enacted by Act III o£ 1885 are incorporated in 
the Act as here printed. 
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this Act to the whole or aii}^ specified part of the territories 
tmder its admimstratiou. (*) 

And anj^ Local Government maj, with the previous 
sanction of the Governor-General in Ooiineii, froin time 
to time, hf notification in the local official Gazette, exempt, 
either retrospectively or prospectively, any part of the 
territories administered by such Local Goveriiment from 
all or any of the following provisions, namely : — 

Sections fiftj^-four, paragraphs two and three, fiftj’'- 
nine, one iiuadred and seven and one hundred and 
twenty-three. (^) 

Notwithstanding anything in the foregoing part of this 
section, sections fifty-four, paragraphs two and three, fifty- 
nine, one hundred and seven and one hundred and twenty- 
three shall not extend or be extended to any district or tract 
of country for the time being excluded from the operation 
of the Indian Registration Act, 1877, under the power 
conferred by the first section of that Act or otherwise. (®) 

[(^) See anie, pp. 110, 139. 

The Act has not as yet been extended to any province under 
the power conferred by this clause, 

(2) This is the clause as amended by Act III of 1885 : — 

In the Act as passed the clause ran as follows : “ And any Local 
Government may, with the previous sanction of the Governor- 
General in Council, from time to time, hy notification in the local 
official Gazette, exempt, either retrospectively or prospectively, 
throughout the whole or any part of the teiTitories administered 
by such Local Government, the members of any race, sect, tribe 
or class from all or any of the following provisions, namely, sections 
forty-one, fifty-four, paragi’aphs two and three, fifty-nine, sixty- 
nine, one hundred and seven, and one hundred and twenty-three.’’ 

It will be observed that the clause as it now stands differs from 
this clause in two respects : first, it substitutes a power to exempt 
locally for the power to exempt 'personally formerly given ; and, 
secondly, it gives no power at all to exempt from the provisions of 
sections 41 Wl 69, the former of which section relates to transfer 
by ostensible owners, and the latter to powers of sale. Tor the 
reasons for these changes see paras, I to 14 of the statement oi 
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Objects and Reasons, dat^ 9th August 1884, and paras. 2 and 8 
of the Eeport of the Select Committee, dated 21st January 
1885, on the Bill passed as Act III of 1885 (see the Gazette of 
India of the 23rd August 1884 and the 31st January 1885 res- 
pectively), The speech of the Hon’ble Mr. Ilbert, when moving for 
leave to introduce the Bill (see the Abstract of Proceedings of 
the Legislative Council published in the Supplement to the Gazette 
of India, of the 9th August 1884) may also be usefully consulted 
in connection with this clause. As the clause now stands the only 
section relating to mortgages from which it gives power to exempt 
is section 59,^ declaring when a mortgage is to be by assurance. 

(3) This clause was added to the Act by section 2 of Act III 
of 1885, which declares that it shall be deemed to have been 
added to the first section of the said Act (i.e., the Transfer of 
Property Act, 1 882) from the date on which it came into force.” 
Its introduction is thus explained in para. 15 of the Statement of 
Objects and Reasons, dated 9th August 1884, to the Bill pass- 
ed as Act III of 1885, Section 2 of the Bill is intended 
merely to remove a formal defect in the Act, which has been 
brought to notice in the course of the recent discussions. It was 
of course never intended that the provisions of the Act, which 
assume the existence of a registration system, should take effect in 
those tracts which are excluded from the operation of the Regis- 
tration Act ; but the Act omitted to make any express provision to, 
that effect, and that omission is now supplied.”] 

2, In the territories to which this Act extends for the 

^ , time beinof the enactments specified 

Repeal of Acts. . , , , , i i , ,, 

m the schedule hereto annexed sbali 

be repealed to the extent therein mentioned. ( ^ ) But 

nothing herein contained shall be deemed to affect (®) — 

(a) the provisions of any enactment not hereby expressly 

Saving of certain en. repealed(«): 

actments, incidents, (6) any terms 01* incidents of any 
rights, liabilities, &c. / , ^ ^ 

contract or constitution or property 

which are consistent with the provisions of this Actj and 

are allowed by the law for the time being in force ^ 

(c) any right or liability arising out of a legal relation 
constituted before this Act comes into force, or any relief in 
respect of any such right or liability (^) : or, 

(d) save as provided by section fifty-seven, and chapter 
four of this Act any transfer by operation of law, or- 
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hj^ or in execution of, a decree or order of a Court of corn- 
peteiit jurisdiction : and nothing in the second chapter of 
this Act shall be deemed to affect any rule of Hindu, 
Muhammadan or Buddhist law* 

[(*) As the Act lias not yet been extended either to Bombay 
or the Panjab, Bombay Begiilation Y of 1827, s. 15 and the provi- 
sions of Act IV of 1872, relating to Bengal Regulations I of 1798 
and XVII of 1806, included in the Schedule, are still unrepeal- 
ed, whilst Bengal Eegulations I of 1798 and XVII of 1806 
remain in force in the Panjab. 

Q) Le.f affect in mal(i7n fartem^ derogate from, wholly or 
in part. (See the speech of the Hon’ble Mr. libei-t when moving 
for leave to introduce the Bill to amend the Transfer of Property 
Act, published in the Supplement to the GazeiU of India of the 
9th August 1881.) 

0 This clause is copied from the Indian Contract Act, 1872, 
s. 1, last clause, and one of its effects is described by the Select 
Committee (see their Report, dated 19th February 1879, p. 34) to be 

to maintain intact the statutory force which the Legislature has 
given to local usage in these two pai/s de ooutumes — the Panjab’^ 
and Oudh.’’ For a list of the various enactments more specially bear- 
ing on the law of mortgage which this clause saves see the Index 
to the enactments relating to India, second edition, Title Mort- 
gagor and Mortgagee,’’ As pointed out by Mr. Ilbert in the speech 
above referred to, the saving in this section does not apply to cases 
in which the Act merely m^jplements another enactment as it 
does the Registration Act. 

(*) Compare the Indian Contract Act, 1872, s. 1, last 
clause. 

When introducing this clause the Select Committee said (see 
their Report, dated 2nd February 1878, para. 3) : We have also 
saved all incidents of contracts not inconsistent with the provisions 
of the Bill. Besides the Malabar mortgagee’s option” (as to this see 
ante, p. 22) which the Bill as introduced expressly preserved, 
there must be many other incidents of native contracts with which 
it is desirable not to interfere.” So far as mortgages are concerned 
this clause does not appear to be of much importance, since s. 98 
specially provides for all exceptional mortgages.^ 

(f) There can be no question as to the general effect of this 
clause so far as mortgages are concerned. It declares that any right 
or liability arising out of a mortgage entered into before the 1st day 
of July 1882, and any relief in respect of any such right or liability 

. * At the time this report was written the Bill purported to extend to 
the whole of British India. 
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sliall not be injuriously affected; [see p. 613 note (^)J by 

anytliing contained in the Act, The particular application of the 
clause is not however so clear, and has lately formed the subject 
of a Full Bench decision in the JSF. W. The question 

in that case was whether the clause saved the procedure 
prescribed by Bengal Eegulation XVII of 1806 for the fore- 
closure of mortgages by conditional ^ale, and it was held by 
the Fall Bench (Siuart, O.J., dissenting) that it did not. Old-- 
field and Straight, JJ., were the only Judges of the majority of the 
Full Bencli who gave their opinions at any length, and it would seem, 
from their judgments that the decision of the majority rested on two 
points : hrst, that in the case of a mortgage entered into before 
the 1st July 1882 the mortgagee had no vested right to have 
recourse to the procedure prescribed by Bengal Regulation XVII 
of 1806, and therefore that the substitution of a new procedure 
by the Act could not be held to affect any right” within the 
meaning of the clause j and, secondly, that even if the mortgagee 
had in such a case a “ right” to the procedure prescribed by 
the Regulation, the Act had not injuriously affected such right, 
inasmuch as the mortgagee was as well off under the pro- 
cedure prescribed by the Act as that prescribed formerly by 
the Regulation. On the other hand, Stuart, O.J., held that not 
only had the mortgagee a right to the procedure by notice and 
foreclosure whicli w'as in force under the Eegulation at the time 
when the mortgage deed was executed, but further that this right 
had been injuriously affected by the Act. 

It seems doubtful whether the view pf the learned Chief Justice 
in so far as it declares that the mortgagee had a right to the 
procedure prescribed by the Regulation, is correct. On this point the 
view of the majority of the Court would af)pear, for reasons 
given in the judgments of Oldfield and Straight, JJ., to be 
more in accordance with general principles. At the same time 
it is submitted with great deference that, even if the view of the 
majority of the Court on this accepted, it does not 

follow, as the Court seemed to assume, that the clause does not 
save the procedure prescribed by tlie Regulation. The clause saves 
not merely rights and liabilities, bub also any relief in 
respect of any such right or liability,” which words* must refer 
to something different from the right or liability in question. In 
the judgment of the Court these words appear to have been 
ignored, but it is submitted that they were inserted precisely in order 
to meet cases like that before the Court. After saving the 
“ rights ” of the parties, the clause proceeds to save the relief” 
to which the parties are entitled in respect of these riglits, that 
is, the remedy wdiich the parties are entitled to require the Court 
to apply if their rights are interfered with or interrupted by third 

kangri Saha4 v. Miken Sa/m, I, L, B. 6 AIL 2G2 (F. B.) . 
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parties, and tlie mode in wliich tlie Courts are bound by law 
to apply tbe remedy would appear to be an integral part oE 
tliis relief.” In this Tiew, granted that the mortgagee in the 
case in question had no right to a particular procedure, he 
had clearly a right to foreclose his mortgage after the expiry of 
the stif)ulated period, and the prorisionsof Bengal Regulation XYII 
of 1806 which prescribe the mode in which he is entitled to 
require the Court to enforce this right, would seem to pre.Mcribe 
the relief io which he was entitled in respect of his right* 

Unless we give some such meaning as this to the word relief” 

we must (as the judgment in question appears to ha, re done) 

toat the last words of the danse as practically a dead letter ; 

and this we ought not to do unless it is absolutely impossible 
to assign any inteliigibie meaning to them (see Rardcasfies Statu-^ 
iory Laio, p. 40.) 

As to the other point, though, no doubt, as pointed out by OldfeM 
and Straiyhf, JJ., the Act allows the Court, upon good cause 
shown, to extend tlie time for payment indefinitely, still the Act 
affects the relief to which the parties are entitled very materially ; 
for it takes away the absolute right to a years notice which the 
mortgagee has under the Regulation in every case ; though under 
the Act, the. Court may, if it think fit, enlarize the time for 
payment for any number of years, it is not bound to gire the 
mortgagor even one month for payment. The whole matter is 
left in the hands of the Court, which may in its discretion give 
the mortgagor practically no time *or an indefinite time for re~ 
demption. This change in the law, therefore, does, it is submitted, 
injuriously affect the relief to which the parties are entitled. 

(®) This is the Chapter on Mortgages, so the provisions of 
this clause do not apply in the case of Mortgages.] 

, 3. In this Act, unless there is 

Interpretation-clause. , 

something repugnant in the subject 

or context, — 

“iiamoveaWe pro- “imnioveaUe property” does not 
P^^ty include standing timber, grooving 
crops or grass ( ’ ) : 

instrument” means a non-testa" 

instrument , 
mentary instrument: 

retristered” means reo^istered in British India under the 
law for the time being in force 
regulating the registration of docu- 

ments : (") 

•‘attached to the “ attached to the earth” means— 

earth 
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(а) rooted iu the earth, as in the case of trees and 
shrubs ; 

(б) imbedded in the earth, as in the case of walls or 
buUdiogs I or 

(e) attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached : 

and a person is said to hare notice’^ of a fact when he 


actually knows that: fact, or when, 
but for wilful abstention from an 
inquiry or search which he ought to have made^ or gross 
negligence, he would have known it, or when information 
of the fact is given to or obtained by his agent under the 
circumstances mentioned iu the Indian Contract Act, 1872, 
section 229 (0« 


■ [(^) With the particular exceptions, stated in the definition, 
immoveable property must, in this Act as elsewhere, be held to 
include land, benefits to arise out of land, and things attached 
to the earth or permanently fastened to anything attached to the 
earth^^ (see Act I of 1868, sec. 2, clause 5). 

(^) The present law is Act III of 1877, for which see anfe 
Chap. V. generally. 

(3) This definifcion was inserted by the Law Commissioners of 
1879 (see their Report, dated 15th Illovember 1879, p. 29). It 
is very similar to the definition in the Indian Trusts Act, 1882, 
s. B, the only difference being the addition of the words “ or 
search” after the words “ from an enquiry” which were inserted 
by the Select Committee (see their third Report, dated lltli March 
1881, para. 3) in order to make the definition apply expressly to a 
case where a person wilfully abstains from a search in a register 
which he ought to have made. 

The circumstances mentioned in s. 229 of the Indian Contract 
Act are that the information has been obtained by the agent “ in 
the course of the business transacted by him for the principal.”] 


4. The chapters and sections of 
this Act which relate to contracts 
shall be taken as part of the Indian 
Contract Act, 1872 (^). 


Enactments relating 
to contracts to be taken 
as part of Act IX of 
1872 , 
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And sections fifty-fourj paragraphs two and tliree^ fifty 
nine, one hundred and seven and one hundred and twenty- 
three shall be read as supplemental to the Indian Eegistra- 
tion Act, 1877 C). 

[^(^) The Law Commissioners of 1879 (see their Beport, dated 
15tli November 1879, p. 29) made the following observations 
in connection with this provision: We would declare that all 
chapters and sections of the Bill which relate to contracts should be 
taken as part of the Contract Act, 1872. When the body of sub- 
stantive civil law enacted for India is re-an*anged in a more 
compact and convenient form than that of a series of fraginentaiy 
portions from time to time passed by the Legislature, the chapters 
on Sale, Mortgage, Lease and Exchange, contained in the present 
Bill, will probably be placed in close connection with the rules 
contained in the Contract Act. But till then they may fitly be 
left in a law containing what the Contract Act does not contain, 
namely, general rules regulating the transmission of property 
between living persons.” 

The effect of this provision is to give all the words occurring in 
this Act and defined in the Contract Act the meanings attributed 
to them respectively by that Act, 

(^) Q'his provision was added to the Act by Act III of 1885. 
It is thus explained in para. 16 of the Statement of Objects and 
Reasons (published in the Gazette of India^ dated 23rd August 
1884) : The addition which it is proposed to make to s. 4 of the 
Act by s. 3 of the Bill” (e.e., the provision now under considera- 
tion) “ has for its object merely to remove a difficulty which has 
been felt in some quarters as to the bearing which the provisions of 
the Act relating to registration and the Registration Act have 
on one another and for a more particular description of the 
difiSculties referred to see the speech of the Honorable Mr. libert 
when moving for leave to introduce the Bill at p. 183 of the 
Abstract of the Proceedings of the Legislative Council on the 6th 
August 1884 (published in the Supplement to the Gazette of India 
of the 9th August 1884.) 

Section 59 (Mortgage when to be by assurance) is the only one 
of the sections referred to in the clause which relates to 
Mortgages.] 
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CHAPTEE II.^ 

Of TBAKsi’FES OF pROPEBTY BY ACT OF PARTIES. 

(A), — Transfer of Property^ whether moveable or immoveable* 
5. In tile following sections transfer of property” 
« Transfer of proper- by wliicli a living 

tj” defined, person conveys property, in present 

or in future, to one or more other living persons, or to him- 
self and one or more other living persons, and to transfer 
property” is to perform such act ( ‘ ). 

[(^) As the Act how stands there is no definition of the 
word “ property/’ But it is pretty clear froin the context that 
the word is used in this section as elsewhere throughout the 
Act as meaning the thing or subject in respect of which there is 
ownership, and not the ownership in respect of a thing or object. 
At first sight it would seem that to give this definition to the 
word would be to exclude a mortgage from the scope of this 
section, Por a mortgage is not an act by which a living person 
conveys property, the subject of ownership, in present or in 
future, to one or more other living persons, but an act by which 
a living person conveys only “an interest in property” (see 
s. 58) to one or more other living persons. We must, however, 
read s. 5 in connection with s. 8, which practically says that, 
where there is an intention,, expressed or necessarily implied, 
to pass less than the whole interest of the transferor in the 
property, a transfer of property only passes to the transferee 
so much of the interest in the property as it is intended to pass. 
This is the intention in the case of a mortgage which may 
therefore be held to be a “ transfer of property” within the 
meaning of s. 5, though it only passes a limited interest 
in the property to the transferee. At the same time there can be 
no doubt that s. 5 is awkwardly drawn when read in connection 
with s, 58, or indeed with any of the other definitions in the 
Act (see ss. 51*, 105 and 118), except perhaps that of a gift (see 
s. 122.) 

The section would, it is submitted, have been more appropriate 
had it been restricted to a definition of the word “ transfer,” 
and ran, as it did in the Bill, until it reached its very last stage, as 
follows 


As the provisions of this chapter only apply to mortgages, in so 
far as they have any application, in common with all other kinds of trans- 
fers of property, it has not been considered necessary to notice them 
save m a cursory manner, pointing out such provisions as do apply. Their 
detailed examination would be beyond the scope of this work, which 
drofesses only to treat of mortgages. 
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tlie following sections, ^transfer’ means an act by wliicli 
one living person conveys to one or more otber persons, or to 
himself and one or more other persons, in present or in futnte, 
the omienhip of property or m interest therein^ and ^ to transfer’ 
is to perform, sncli act.’^ 

Why the section -Was altered into its, present form does not 
appear from the Final Report of the Select Committee, dated 24th 
dannary 1882. They say, however, (para. 5) that they have 
omitted the definitions of ** ownership” and “property” as 
unnecessary, and it is probable that the alteration of s. 5 was 
connected with the omission of these definitions.*] 

6. Property of any kind may be transferred, (‘) except 
What may be trans- otherwise provided by this Act or 
by any other law for the time being 

in force ; 

(a) The chance of an heir-apparent succeeding to an 
estate, the cbance of a relation obtaining .a legacy on the 
death of a kinsman, or any other mere possibility of a like 
nature, cannot be transferred. 

(&) A mere right of re-entry for breach of a .condition 
subsequent cannot be transferred to any one except the 
owner of the property affected thereby. 

(c) An easement cannot be transferred apart from the 
dominant heritage. 

(d) An interest in property restricted in its enjoyment 
to the owner personally cannot be transferred by him. 

(e) A mere right to sue for compensation for a fraud or 
for harm illegally caused cannot be transferred. 

(/) A public office cannot be transferred, nor can the 
salary of a public officer, whether before or after it has 
become payable. 

(g) Stipends allow''ecl to military and civil pensioners 
of Government and political pensions cannot be trans- 
ferred. ' ' ~ 

* In connection with this section the remarks of UaJmood, J., in Gopal 
Panday v. Parsoiam JOas, I.L.E. 5 All., 12,1 Qef, pp. 131 and 137,) 

on the meaning of the word “ transfer,” may be usefully considered, 
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{7i) Ko transfet can be made (1) in so far as it is 
opposed to the nature of the interest affected thereby (®) ; 
or (2) for an illegal purpose (®) ; or (3) to a person legally 
disqualified to be transferee (^). 

(1) ITothing in this section shall be deemed to authorize 
a tenant having an untransferable right of oecupancyj the 
farmer of an estate in respect of which default has been 
made in* paying revenue or the lessee of an estate under the 
management of a Court of Wards to assign his interest as 
such tenant, farmer or lessee (*)* 

[(^) See antef pp. 288, 290. 

In the case of a mortgage as defined by s. 58 of the Act 
the transfer must be of an interest in speeijio immovealle pro- 
portyP 

(2) Thus, for example, a Hindu widow who has ^ only a 
limited interest in the estate of her husband during her life can- 
not, in the absence of legal necessity, make a mortgage of the 
property which will bind the property in the hands of the heirs 
after her death, (see anie^ pp. 71, et seq.) 

(^) Such is a mortgage which is given for an immoral 
consideration, which is void ; (see 1 Fisher’s Law of Mortgage, 
3rd ed., pp. 247, 5(5$'. See also 169.) 

(^) Persons incompetent to contract (see as to these, the 
Indian Contract Act, 1872, s. 11) cannot apparently become 
mortgagees. It has been held, however, by Stuart , C.J., that 
a minor may take a mortgage.* But those remarks seem 
to have been made with special reference to the English 
law, and it is not clear how far they would be in point with 
regard to cases coming under the Indian Contract Act. (See 
also the observations at pp. 57 and 58 of Cunningham’s Indian 
Contract Act, 4th ed.) 

(^) This clause was added to the Act by s. 4 of Act III 
of 1885.J 

7. Every person competeat to contract and entitled to 

■F 6 r 0 ong competent to transferable property, or authorized 
transfer, dispose of transferable property 

not his own, is competent to transfer such property either 

* Meliari Zal r, JBeni Lal^ I-L.E, 3 AH. 408, referred to mite^ p, 48, 





SS. ?, 8.J THAKSFEE OF PBOPEBTT ACT, 1SS2. 621 

wholly or in part and either absolutely or conditionally, 
in the circumstances, to the extent and in the manner, 
allowed and prescribed by any law for the time being 
in force ( * ). 

[(^) See ante^ pp. 25, 288, 290, 

- As to the persons competent to mortgage, see ante^ Chap, III 
generally.] 

8. Unless a different intention is expressed or necessarily 

OperatioEof transfer. <*> 

passes forthwith to the transferee all 
the interest which the transferor is then capable of passing 
in the property, and in the legal incidents thereof (^). 

Such incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the 
earth; 

and, where the property is machinery attached to the 
earth, the moveable parts thereof ; 

and, where the property is a house, tbe easements annexed 
thereto, the rent thereof accruing after the transfer, and the 
locks, keys, bars, doors, windows and all other things 
provided for permanent use therewith ; 

and, where the property is a debt or other actionable 
claim, the securities therefor (except where they are also 
for other debts or claims not transferred to the transferee), 
but not arrears of interest accrued before the transfer; 

and, where the property is money or other property 
yielding income, the interest or income thereof accruing 
after the transfer takes effect, 

[(^) See ante, pp. 288, 290, and p. 618, note on s. 5. 

In the case of a mortgage there is always an intention, expressed 
or implied, to pass less than ail the interest of the mortgagor in 
the property. 

(2) Any question as to legal incidents can only arise in the 
cases of a mox’tgage when possession is given.] 
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9. A traDsfer of property may be made without writing 

in every case in which a writing is 
Oral transfer, expressly required by law ( ' )• 

ren See infra, p. 665, sec. 59, wliicli states when a writing is 
expressly required by law in case of a mortgage.] 

10. Where property is transferred subject to a condition 

, . . or limitation absolutely restraining 
alienation, the transferee or any person claiming 

under him from parting with or disposing of his interest 
in the property, the condition or limitation is void, except 
in the case of a lease where the condition is for the 
■benefit of tlie lessor or those claiming under him : provided 
tliat property may be transferred to or for the benefit of a 
woman (not being a Hindu, Muhammadan or Buddhist), so 
that she shall not have power during her marriage to 
transfer or charge the same or her beneficial interest 

therein (')• 

ffi) Though this and the foUowing sections, down to and in- 
cludmg s. 35 nominally apply, in common rnth the res* ^ 
Xante?, to the case of all transfers, they have no practical ap- 
plication so far as transfers by way of mortgage are 
They are all taken from the draft rdes relating to the tiansfer ot 
nronertT which the English Law Commissioners submitted with 
S sLth Beport, dafed 28th May 1870, all of ^ich, with 
exception of the rules corresponding with ss. ^ , 

esp4sly limited so far as instruments infer *'*®°*™® X 
settlements or instruments .whereby the owner conveys p 1 J 
or creates any interest therein ptherwise than by way of me, 
or of chargl or of absolute gift. The Law Commission rs of 
1879, however, when incorporating these sections in the Bill, md 
away with this limitation, and thus these sections have become 
nominally applicable in tbe case of all transfers,] 

11. Wliere, on a transfer of property, an interest tliere- 

Restriction repugnant in is created absolutely in favom- of 
to interest created. person, but tlie terms of tho 

transfer direct that such interest shall be applied Or enjoyed 
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hy lii in in a particular manner, he shall be entitled to 
receive and dispose of such interest as if there were no such 
direction. 

Nothing in this section shall be deemed to affect the 
right to restrain^ for the beneficial enjoyment of one piece 
of immoveable property, the enjoyment of another piece 
of such property, or to compel the enjoyment thereof in a 
particular manner (^). 

[(^) Compare Act X of 1865, s. 125, and see suprff, p, 622, the 
note to section 10.] 

12. Where property is transferred subject to a condition 

or limitation making any interest 
interest determinable therein, reserved or given to or for 
tLitedaStion. the beaefit of any person, to cease on 
his becoming insolvent or endeavour- 
ing to transfer or dispose of the same, such condition or 
limitation is void. 

Nothing in this section applies to a condition in a lease 
for the benefit of the lessor or those claiming under him (*). 

[(1) Compare Act X of 1865, s. 107, and see p. 622, 

the note to section 10.] 

13. Where, on a transfer of property, an interest there- 

Transfer for benefit created for the benefit of a 

of unborn person. . person not in existence at the date of 

the transfer, subject to a prior interest created by the same 
transfer, the interest created for the benefit of such person 
shall not take effect, unless it extends to the whole of the 
remaining interest of the transferor in the property ( ‘ )• 

Illustration, 

A transfers property of wMch he is the owner to B in trust for A and 
his intended wife successively for their lives, and after the death of the 
survivor for the eldest son of the intended marriage for life, and after his 
death for A’s second son. The interest so created for the benefit of the 
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eldest son does not take effect, because it does not extend to tbe whole of 
A’s remaining interest in the property. 

[‘(^) Compare Act X of 1865, s, 100, and see sujpra, p. 622, 
the note to section 10.] 

14* No transfer of property can operate to create an 
Bale against perpe- interest which is to take effect after 
the lifetime of one or more persons 
living at the date of such transfer, and the minority of 
some person who shall be in existence at the expiration of 
that period, and to whom, if he attains full age, the interest 
created is to belong (^). 

[(1) Compare Act X of 1865, s, 101, and see supra^ p. 622, 
the note to section 10.] 

15* If, on a transfer of property, an interest therein is 

^ , created for the benefit of a class of 

Transfer to class some 

of whom come under persons with regard to some of whom 

sections 13 and U. n • x i. i? *1 r* e 

such interest laiis by reason of any or 
the rules contained in sections thirteen and fourteen, such 
interest fails as regards the whole class. (’) 

[(^) See supra, p. 622, the note to section lO.J 

16, Where an interest fails by reason of any of the rules 
^ ^ ^ . contained in sections thirteen, fourteen 

Transfer to take effect ^ ^ 

on failure of prior trans- and fifteen, any interest created in the 

same transaction and intended to take 

effect after or upon failure of such prior interest also 

fails. (0 

[(^) See supra, p. 622, the note to section 10.] 


17. The restrictions in sections fourteen, fifteen and six- 

Transfer in perpe- property trans- 

tuity for benefit of feiTed for the benefit of the public in 

the advancement of religion, know- 
ledge, commerce, health, safety or anj^ other object beneficial 
to mankind. (^) 

[(^) See supra, p, 622, the note to section 10.] 
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18 . Where the terms of a transfer of property direct 
Birection for accuBiu- that the income arising from the pro- 
perty shall be accumulated, such 
direction shall be void, and the property shall be disposed of 
as if no accumulation had been directed. 

Exception * — Where the property is immoveable, or where 
accumulation is directed to be made from the date of the 
transfer, the direction shall be valid in respect only of the 
income arising from the property wdthin one year next 
following such date ; and at the end of the year such pro- 
perty and income shall be disposed of respectively as if the 
period daring which the accumulation has been directed to 
be made had elapsed, (’) 

[(1) Compare Act X of 1865, s. 104, and see supra, p. 622, 
the note to section 10.] 

19 . Where, on a transfer of property, an interest therein 

is created in favour of a person with- 

Yes ted interest. ; . , ,, , 

out specifying the time wmen it is to 

take effect,- or in terms specifying that it is to take effect 

forthwith or on the happening of an event which must 

happen, such interest is vested, unless a contrary intention 

appears from the terms of the transfer. 

A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation * — An intention that an interest shall not be 
vested is not to be inferred merely from a provision wliereby 
the enjoyment thereof is postponed, or whereby a prior 
interest in the same property is given or reserved to some 
other person, or whereby income arising from the property 
is directed to be accumulated until the time of enjoyment 
arrives, or from a provision that if a particular event shall 
happen the interest shall pass to another person.(’) 

[(^) See supra, p. 622, the note to section 10,] 
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20. Wberej on a transfef of property, an interest therein 
AVlieii unborn per- IS created for the benefit of a person 


son acquires vested in- 
terest on transfer for 
bis benefit. 


not then living, he acquires upon h 
birth, unless a contrary intention 
appear from the terms of the transfer, a vested interest, 
although he may not be entitled to the eujoyment thereof 
immediately on his birth. (^) 

[(^) See siijpra, p. 622, the note to section 10.] 

21« Where, on a transfer of property, an interest therein 

is created in favour of a person to 
Contingent interest. .. . . . 

take enect only on the happening or 
a specified uncertain event, or if a specified uncertain event 
shall not happen, such person thereby acquires a contingent 
interest in the property* Such interest becomes a vested 
interest, in the former case, on the happening of the event, 
in the latter, when the happening of the event becomes im- 
possible. 

Exception. — Where, under a transfer of proper^, a person 
j)ecomes entitled to an interest therein upon attaining a 
particular age, and the transferor also gives to him absolute- 
ly the income to arise from such interest before he reaches 
that age, or directs the income or so much thereof as may be 
necessary to be applied for his benefit, such interest is not 
contingent. (^) 

[(1) Compare Act X of 1865, s. 107, and see mpra^ p. 622, 
the note to section 10.] 


Transfer to members 
of a class who attain a 
particular age. 


22. Where, on a transfer of property, an interest therein 
is created in fixvour of such members 
only of a class as shall attain a parti- 
cular age, such interest does not vest 
in any member of the class who has not attained that age. ( ^ ) 

[(1) Compare Act X of 1865, s. 108, and see supra, p. 622, 
the note to section 10.] i ? i ? 
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Transfer contingent 
■ on happening of speci- 
fied uncertain event. 


23. Where, on a transfer of property, an interest therein 
is to accrue to a specified person if a 
specified uncertain eTeot shall tapp 
and no time is mentioned for the occur- 
rence of that event, the interest fails unless such event 
happens before, or at the same time as, the intermediate or 
precedent interest ceases to exist. (’) 

[(^) Compare Act X of 1865, s. Ill, and see p, 622, 
the note to section 10.] 

24. Where, on a transfer of property, an interest therein 

Transfer to such of is to accriic to such of Certain persons 

vifeltSeperiodnot as shall basuiTiring at some period, 
Specified. but the exact period is not specified, 

the interest shall go to such of them as shall be alive %vhen 
the intermediate or precedent interest ceases to exist, unless 
a contrary intention appears from the terms of the trans- 
fer. (') 

llhistraiion. 

A transfers property to B for life, and after his death to C and _D, equally 
to be divided between them, or to the survivor of them, 0 dies during 
the life of B, D survives B. At B’s death the property passes to D. 

[C^) Compare Act X of 1865, s. 112, and see siipra, p. 622, 
the note to section 10.] 


Conditional transfer. 


25. An interest created on a transfer of property and 
dependent upon a condition foils if the 
fulfilment of the condition is im- 
possible, or is forbidden by law, or is of such a nature that, 
if permitted, it would defeat the provisions of any law, or 
is fraudulent, or involves or implies injury to the person or 
property of another, or the Oonrt regards it as immoral or 
opposed to public policy. {^) 

Ilhstmtiom* 

(a). A lets a farm to B on condition that he shall walk a hundred miles 
in an hour. The lease is void. 
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(&). A gives Bs, 500 to B oa coadition that he shall marry A^s daughter 
C, At the date of the transfer G was dead. The transfer is void, 

(u). A transfers Bs. 500 to B on condition that she shall murder 0. 
The transfer is void. . \ 

(d). A transfers Bs. 500 to his niece C if she will desert her husband. 
The transfer is void. 

[(^) Compare Act X of 1865, ss. 113 and 114, and see 
p. 622, the note to section 10.] 

26. Where the terms of a transfer of property impose 
Fulfilment of condi^ condition to be fulfilled before a 
tion precedent. person can take an interest in the 

property, tlie condition shall be deemed to have been ful- 
filled if it has been substantially complied with. (') 

Illustrations. 

(a), A transfers Bs. 5,000 to B on condition that he shall marry with 
the consent of C, I) and E. E dies. B marries with the consent of 0 and 
D. B is deemed to have fulfilled the condition. 

(5). A transfers Bs. 6,000 to B on condition that he shall marry, with 
the consent of 0, D and E- B marries without the consent of 0, D 
and E, but obtains their consent after the marriage. B has not fulfilled 
the condition, 

[(^) Compare Act X of 1865, s. 115, and see supra^ p. 622, 
the note to section 10.] 

27. Where, on a transfer of property, an interest therein 

Conditional transfer 

to one person coupled and by the same transaction an ul- 

with transfer to another . . , . > , 

on failure of prior dis- teiTor disposition ot the same interest 

position, jg made in favour of another, if the 

prior disposition under the transfer shall fail, the ulterior 

disposition shall take effect upon the failure of the prior 

disposition, although the failure may not liave occurred in 

the manner contemplated by the transferor. 

But where the intention of the parties to the transaction 

is that the ulterior disposition shall take effect only in the 

event of the prior disposition failing in a particular manner, 

tbe ulterior disposition shall not take effect unless the prior 

disposition fails in that manner. { » ) 



SS. 27 — 30.] TEANSFEE OF PEOPEETT ACT, 1882. 


629 


Illustrations. 

(a). A transfers Hs. 500 to B on condition tliat .he shall execute a 
certain lease within three months after A’s death, and if he should neg- 
lect to do so, to G. B dies in A ’s lifetime, Xhe disposition in fay our of 
C takes effect, 

(J), A transfers property to Ms wife ; but in case she should die in 
his lifetime, transfers to B that which he had transferred to her. A and 
his wife perish together, under circumstances which make it impossible 
to prove that she died before him. The disposition in favour of B does 
not take effect. 

[(^) Compare Act X of 1865, ss. 116 and 117, and sec 
siiljra^ p. 622, the note to section 10.] 

28. On a transfer of property an interest therein may 

Ulterior transfer con- be created to accrue to any person 
f hapSoTnf 0 ? the condition superadded that 

specified event. fjx case a specified uncertain event 

shall happen such interest shall pass to another person, or 
that in case a specified uncertain event shall not happen 
such interest shall pass to another person. In each case 
the dispositions are subject to the rules contained in sections 
ten, twelve^ twenty-one, twenty-two, twenty-three^ twenty- 
four, twenty-five and twenty-seven. (^) 

[(^) Compare Act X of 1865, s. 118, and see supra, p, 622, 
the note to section 10.] 


29. An ulterior disposition of the kind contemplated by 
the last preceding section cannot take 
effect unless the condition is strictly 


Fulfilment of condi- 
tion subsequent, 

fulfilled. (») 


llhistratio7i. 


A transfers Rs. 500 to B, to be paid to him on his attaining his majority 
or marrying, with a proviso that, if B dies a minor or marries without 
C’s consent, the Rs. 500 shall go to D. B marries when only 17 years of 
age, without C’s consent. The transfer to D takes effect, 

[(1) Compare Act X of 1865, s. 119, and see supra, p. 622, 
the note to section 10.] 

30. If the ulterior disposition is 
not valid, the prior disposition is no^t 
affected by it,( ’ ) 


Prior disposition not 
affected by invalidity of 
ulterior disposition. 
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Illustration. 

A transfers a farm to B for her life, and, if she do not desert her hus- 
Ibaiid, to 0. B is entitled to the farm during her life as if no condition 
had been inserted. 

[(^) Compare Act X of .1865, s. 120, and see stiprcti p. 622, 
the note to section 10.] 

31. Subject to the provisions of section twelve, on a 

^ ^ i transfer of property an interest tliere- 

Gondition that trans- * ^ 

fer shall cease to have in may be created with the condition 

effect in case specified n i n . -i 'i n 

uncertain event happens siiperadded that it shall cease to exist 

or does not happen. ^ specified uncertain event 

shall happen, or in case a specified uncertain event shall not 
happen. (^) 

Illustrations. 

(a), A transfers a farm to B for his life, with a proviso that, in case 
B cuts down a certain wood, the transfer shall cease to have any effect. 
B cuts down the wood. He loses his life-interest in the farm. 

(&). A transfers a farm to B, provided that, if B shall not go to England 
■within three years after the date of the transfer, his interest in the farm 
shall cease. B does not go to England within the term prescribed. His 
interest in the farm ceases. 

[(1) Compare Act X of 1865, s. 121, and see supra^ p. 622, 
the note to section 10,] 

32. In order that a condition that an interest shall cease 
Such condition must to exist may be valid, it is necessary 

not be invalid. that the event to which it relates be 

one wbicli could legally constitute the condition of the crea- 
tion of an interest. (*) 

[(^) Compare Act X of 1865, s. 122, and see supra^ p. 622, 
the note to section 10,] 

S3. Where, on a transfer of property, an interest therein 

Transfer conditional is created subject to a condition that 
on performance of act, ,t > i • •, i 

no time being specified person taking it shaii perform a 

for periormanoe. Certain act, but no time is specified 

for the performance of the act, the condition is broken when 
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lie renders impossible, permanent] j or for an indefinite period, 
the performance of the act. (‘) 

l(}) Compare Act X of 1865, s. 128, and see supra, p. 622, 
the note to section 10.] 

34. Where an act is to be performed hy a person either 

as a condition to be fulfilled before an 
Transfer conclitional , 

on performance of act, interest created on a transier or pro,- 
time being specified, pertj is enjoyed by him, or as a con- 

dition on the non-fulfilment of which the interest is to pass 
from liim to another person, and a time is specified for the 
performance of the act, if such performance within the 
specified time is prevented by the fraud of a person who 
would be directly benefited by non-fulfilment of the condi- 
tion, such further time shall as against him be allowed for 
performing the act as shall be requisite to make up for the 
delay caused by such fraud. But if no time is specified for 
the performance of the act, then, if its performance is by 
the fraud of a person interested in the non-fulfilment of the 
condition rendered impossible or indefinitely postponed, 
the condition shall as against him be deemed to have been 
fulfilled. (0 

[(') . Compare Act X of 1865, s. 124, and see supra, p. 622, 
the note to section 10.] 

Eleetion, 

35, Where a person professes to transfer property 
Election when Eeces- whieli he has no right to transfer, 
sary. and as part of the same transaction 

confers any benefit on the owner of the propertj', such 
owner must elect either to confirm such transfer or to 
dissent from it ; and in the latter case he shall relinquish 
the benefit so conferred, and the benefit so relinquished 
shall revert to the transferor or his representative as if it 
had not been disposed of, 
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subject nevertlieless, 

where the transfer is gratuitous, and the transferor has 
before the election died or otherwise become incapable of 
making a fresh transfei*, 

and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed 
transferee the amount or value of the property attempted 
to be transferred to him. 

Illustratio7i. 

The farm of Sultanpur is the property of C and worth Bs. 800. A by 
an iastrument of gift professes to transfer it to B, giving by the same 
instrument Es. 1,000 to 0, G elects to retain the farm. Ho forfeits the 
gift of Bs, 1,000. 

In the same case, A dies before the election. His representative must 
out of the Rs. 1,000 pay Es, 800 to B. 

The rule in the first paragraph of this section applies 
whether the transferor does or does not believe that which 
he professes to transfer to be his own, 

A person taking no benefit directly under a transaction, 
but deriving a benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under 
the transaction may in another dissent therefrom, 

JE^weption io the last preceding four rules . — Where a 
particular benefit is expressed to be conferred on the owner 
of the property which the transferor professes to transfer, 
and such benefit is expressed to be in lieu of that property, 
if such owner claim the property, he must relinquish the 
particular benefit, but lie is not bound to relinquish any 
other benefit conferred upon him by the same transaction. 

Acceptance of the benefit by the person on whom it is 
conferred constitutes an election by him to confirm the 
transfer, if he is aware of his duty to elect and of those 
circumstances which would influence the judgment of a 
leasonable man in making an election, or if he w^aives 
enquiry into the circumstances. 

Such knowledge or waiver shall, in the absence of evi- 
dence to the contrary, be presumed, if the person on 
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whom the benefit has been conferred has enjoyed it for 
two years without doing any act to express dissent. 

Such knowledge or waiter may be inferred from any acfc 
of his which renders it impossible to place the persons 
interested in the property professed to be transferred in the 
same condition as if such act had not been done. 

IUnslraiion» 

A transfers to B an estate to which C is entitled, and as part of the 
same transaction gives C a coal-mine. C takes possession of the mine 
and exhausts it. He has thereby confirmed the transfer of the estate to B, 

If he does not within one year after the date of the transfer 
signify to the transferor or his representatives his intention 
to confirm or to dissent from the transfer, the transferor or 
his representatives may, upon the expiration of that period, 
require him to make his election ; and if he does not comply 
wdth such requisition within a reasonable time after he has 
received it, he shall be deemed to have elected to confirm 
the transfer. 

In case of disability, the election shall be postponed until 
the disability ceases, or until the election is made by soma 
competent authority. {‘) 

[(1) Compare Act X of 1865, ss. 168, 169, and 171 — 177, 
and see supra^ p. 622, the note to section 10.] 

Apportionme7ii, 

36. In the absence of a contract or local usage to the 
contrary, all rents, annuities, pensions, 

polUTo5° payments on dividends and other periodical pay- 

determination of interest nionts iu the nature of income shall, 
of person entitled, ^ ^ 

upon the transfer of the interest of 

the person entitled to receive such payments, be deemed, as 

between the transferor and the transferee, to accrue due from 

day to day, and to be apportionable accordingly, but to be 

payable on the days appointed for the payment thereof. (0 

[(^) This and the following section would appear to be applicable 
in the case of iisiifriictuary mortgages.] 


A 56 
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[S. 37. 


37. When, in consequence of a transfer, property is 
, ,. , , , divided and held in several shares, 

Apportionment of be- 

nefit of obligation on jtnd tliereupon the benefit of any 
severance. obligation relating to tlie property as 

a whole passes from one to several owners of the 
property, the corresponding duty shall, in the absence of a 
contract to the contrary amongst the owners, be performed 
in favour of each of such owners in proportion to the value 
of his share in the property, provided that the duty can 
be severed and that the severance does not substantially 


increase the burden of the obligation ; but if the duty 
cannot be severed, or if the severance would substantially 
increase the burden of the obligation, the duty shall be 
performed for the benefit of such one of the several owmers 
as they shall jointly designate for that purpose : 

Provided that no person on wdiom the burden of the 
obligation lies slvall be answerable for failure to discharge it 
in manner provided by this section, unless and until he has 
had reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural 
purposes unless and until the Local Government by notifica- 
tion in the official Gazette so directs. ( *) 

Illustrations^ 

Qi), A sells to B, 0 and D a house situate in a village and leased to E 
at an annual rent of Es. 30 and delivery of one fat sheep, B having 
provided half the purchase-money and 0 and D one quarter each. E, 
having notice of this, must pay Es. 15 to B, Es. to C, and Es. 7^ to D, 
and must deliver the sheep according to the joint” direction of B, G and D, 

(h). In the same case, each house in the village being bound to provide 
ten days’ labour each year on a dyke to prevent inundation, E had agreed 
as a term of his lease to perform this work for A, B, 0 and D severally 
require E to perform the ten days’ work due on account of the house of 
each. E is not bound to do more than ten days’ work in all, according to 
such directions as B, 0 and D may join in giving, 

'■(’) See stipra, p, 633, tlie note to section 36.1 
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B . — Transfer of Immoveable Property, 

38. Where any person, authorized only under cireuni- 
stances in their nature variable to 
authorized only under dispose ot unmoveable property, trans- 

property for consideratioUj 
alleging the existence of such eir* 
ciimstances, they shall, as between the transferee on the 
one part and the transferor and other persons (if _anj) 
affected by the transfer on the other part, be deemed to 
hare existed, if the transferee, after using reasonable care 
to ascertain the existence of such circumstances, has acted 
in good faith. ( ‘ ) 

Illustration, 

A, a Hiudd widow, whose husband has left collateral heirs, alleg- 
ing that the property held by her as such is insufficient for her main- 
tenance, agrees, for purposes neither religious nor charitable, to sell 
a field, part of such property, to B. B satisfies himself by reasonable 
enquiry that the income of the property is insufficient for A’s main- 
tenance, and that the sale of the field is necessary, and, acting in 
good faith, buys the field from ,A» As between B on the ^ one part and 
A and the collateral heirs on the other part, a necessity for the sale 
shall be" deemed to have existed, 

[(’) For mortgages by persons autliorized only under certain 
circumstances to mortgage, see anie^ Chap. Ill generally. 

The section seems generally to be in accordance with the decided 
cases there referred to, and would of course apply in the case of a 
transfer by way of mortgage, as much as in the case of a transfer 
by sale to* which the Illustration is limited.] 

39. Where a third person has a right to receive main- 
tenance, or a provision for advancement 

Transfer where third . , ^ ^ . 

person is entitled to or marriage, irom the pro tits oi iiii-* 

maintenance. moveable property, and such property 

is transferred with the intention of defeating such rights 

the right may be enforced against the transferee, if he has 

notice of such intention or if the transfer is gratuitous ; 

but not against a transferee for consideration and without 

notice of the right, nor against such property in his 

hands. (*) 
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Illustration^ 

A» a HiMd, tmnsfers Sultdnpur to his sister-Maw B, ia lieu of her 
claim agaiasfc him for maintenance in virtue of his having become en- 
titled to her deceased husband’s property, and agrees with her that 
if she is dispossessed of Sult^npur, A will transfer to her an equal area 
out of such of several other specified villages in his possession as she 
may elect. A sells the specified villages to 0, who buys in good faith 
without notice of the agreement. B is dispossessed of Sultanpur. tone 
has no claim on the villages transferred to 0, 

[(^) For the riglit of a Hindu widow to maintenance see cmie^ 
pp. 97-99, The section would seem to be applicable to a transfer 
by way of mortgage]. 


40. Where, for the more beneficial enjoyment of his 

own immoveable property, a third 
■ Burden of obligation . t t n 

imposing restriction on person has, independently oi any 

use of land. interest in the immoveable property 

of another or of any easement thereon, a right to restrain 

the enjoyment of the latter property or to compel its: 

enjoyment in a particular manner, or 

. where a third person is entitled to the benefit of an 

obligation arising out of contract and 

nexld to ownerah^ but annexed to the ownership of iininove- 

S?or“asement!° property, but not amounting to 

an interest therein or easement thereon, 

such right or obligation may be enforced against a 
transferee with notice thereof or a gratuitous transferee of 
the property affected thereby, but not against a transferee 
for consideration and without notice of the right or obliga- 
tion, nor against such property in his hands. (^) 


Illustratioiu 

A contracts to sell Sultiinpur to B. Wiiile the contract is still in force 
be sells Sult&npur to 0, who has notice of the contract, B may enforce, 
the contract against C to the same extent as against A, 

[(*) ^he Select Comaiittee in their third Report, dated 11th 
Maiyh 1881, p. 2, say of this section, which then formed one 
section together with the present s. 89 : The remainder of s. 40, 
though suggested by English cases, is, in our opinion, founded 
pn general principles of equity applicable to India, and may 
therefore fitly be left unaltered in the Bill,” The cases of 
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Wilson Y. BieJiards y. Eeviti,'\ and Me Lean v. McEai/i 

would appear from the marginal reference in the Bill as settled by 
the Law Commissioners to be some of the English eases referred to. 

®ie seetioii would no doubt apply in. the case of a transfer by 
mortgage with possession.] . • 

4.1* Wiiere^ with the consent, express or implied, of the 
Transfer by ostensible persons interested in immoveable pro- 
P^Fty, a person is the ostensible owner 
of such property and transfers the same for consideration, 
the transfer shall not be voidable on the ground that the 
transferor was not authorized to make it : provided that the 
transferee, after taking reasonable care to ascertain that the 
transferor had power to make the transfer, has acted in 
good faith, (') 

[('') This section was thus described by the Hoii’ble Mr. Ilbert 
when moving for leave to introduce the Bill to amend the 
Transfer of Property Act (see the Proceedings of the Legislative 
Council, dated 6th August 1884, p, 182, published in the Suppjle- 
ment to the Gazette of India, of the 9th August 1884.) — 

This section is based on the principle that where one of two 
innocent persons must suffer from the fraud of a third party, the 
loss should fall on him who lias created or could have prevented 
the opportunity for the fraud, and that in such cases hardship is 
caused by the strict enforcement of the general rule that no one 
can confer a higher right on property than he liimself possesses. 
This principle is generally recognized in the jurisprudence of all 
civilized nations, and lies at the bottom of such legislation as the 
English Factors. Act,” This was one of the sections from which 
s. 1 of the Act as originally passed gave power to exempt the 
members of any race, sect, tribe or class, and it was at first pro- 
posed in the amending Bill to continue this power of exemption in 
a modified form (see the Statement of Objects and Beasons, dated 
9th August 1884, paras. 11 and 12, published in the Gazette of 
India, dated 23rd August 1884), but the Select Committee decided 
that it was unnecessary to give a power to exempt from the 
section on the ground that it contained a rule of equity which 
the Courts should follow, and which they probably would follow 
even if the section were excluded from the Act (see the Eeport of 
the Select Committee dated 21st January 1885, para. 3, published 
in the Gazette of India, dated 31st January 1885). Tlie section is 
clearly applicable in the ease of all transfers, including mortgages.] 

. * h. E. 1 Oh^ 463^ t L. R. 7 Cl». D. m % L. R. 5 P. 0. 327. 
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42. “Where a person transfers any immoveable property, 

„ , , reservinof power to revoke the transfer, 

Transfer by person ” ^ 

haYing authority to and subsequently transfers the pro- 
revoke former transfer, , n • i i i n 

perty for consideration to another 

transferee, such transfer operates in favour of such trans- 
feree (subject to any condition attached to the exercise of 
the power) as a revocation of the former transfer to the 
extent of the power. (') 


lllnstration. 

A lets a house to B, and reserves power to revoke the lease if, in the 
opinion of a specified surveyor, B should make a use of it detrimental 
to its value. Afterwards A, thinking that such a use has been made, 
lets the house to C. This operates as a revocation of B’s lease subject 
to the opinion of the surveyor as to B’s use of the house having been 
detrimental to its value. 

[(^) This section would seem to , have no practical application 
in the case of a mortgage.] 


* 43. Where a person erroneously represents that he is 
authorized to transfer certain immove- 

Transfer by un- 
authorized person who able property, and professes to 

property transfer such property for consider- 
transferred. ation, such transfer shall at the option 

of the transferee, operate on any interest which the 
transferor may acquire in such property, at any time 
during which the contract of transfer subsists. 

Nothing in this section shall impair the right of 
transferees in good faith for consideration without notice of 
the existence of the said option* (0 


Illustration, 

Af a Hindd, who has separated from his father B, sells to 0 three 
fields, X, Y and Z, representing that A is authorized to transfer the 
same. Of these fields Z does not belong to A, it having been retained 
by B on the partition ; but on B’s dying A as heir obtains Z. C, not 
having rescinded the contract of sale, may require A to deliver Z 
to Mm. ' ■ ■ 

[(^) See antOj pp. 303-304. This section Is clearly applicable 
in the case of a mortgage. Thus it was held by 0, J., 


639 


SB* .43, 44.] TEAXBFER OF PROPERTY ACT, 1882. 

and Wilson^ J., in an nnreported , Calcutta case’*^ that it is 
the general rule of equity that -where a mortgagor purports to 
conToy particular property and has not the title under which he 
professes to conyey, the mortgage must be satisfied out of any 
title which the mortgagor then has or afterward acquires in the 
same property* 

See also the cases cited in 2 Dart^s Vendors and Purchasers, 
5th ed., pp. 808-809 ; and Sugden^s Vendors and Purchasers, 
13th ed., pp. 297-298.] 


44. Where one of two or more co-owuiers of immove- 
Transfer by one able property legally competent in 
co-owner. behalf transfers his share of 

such property or any interest therein, the transferee ac- 
quires, as to such share or interest, and so fax as is neces- 
sary to give effect to the transfer, the transferor's right 
to joint possession or other common or part enjoyment 
of the property, and to* enforce a parUtion of the same, 
but subject to the conditions and liabilities affecting, at 
the date of the transfer, the share or interest so trans- 
ferred. 

"Where the transferee of a share of a dwel- 
ling-house belonging to an undivided family is not 
a member of the family, nothing* in this section shall 
be deemed to entitle him to joint possession or other 
common or part enjoyment of the house. (*) 

[(^) For the difference in the law between Bengal and other 
parts of India as to legal competency of one of several co-owners, 
being members of a Hindu joint family, to transfer his share, see 
ante^ pp. 69-70, 

In Bengal, it has been held under the Regulations that a mort- 
gagee has no such right as to entitle him to sue for partition. (See 
ante, p. 285.) 

This section gives a right to enforce a partition to all transferees, 
including, therefore, mortgagees, so far as is necessary to give 
effect to the transfer.”] 


* BJioIanauth JDhur v. BoMy VMwn Bey (suit 697 of 1881), decided 
March 1st, ISSo, ‘ ' ' ' ' 


' Joint transfer 
consideration. 
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45. Where immoveable properly is transferred for con- 
sidoratioii to two or mor© persons^ 
and such consideration is paid out of 
a fund belonging to them in common^ 
tliey are, in tbe absence of a contract to the contrary ^ 
respectively entitled to interests in such property identical, 
as nearly as may be, with the interests to which they were 
respectively entitled in the fund ; and where such considera- 
tion is paid out of separate funds belonging to them respec- 
tively, they are,, in the absence of a contract to the con- 
trary, respectively entitled to interests in such piopeity 
in proportion to the shares of the consideration which 
they respectively advanced. 

In the absence of evidence as to Ibe interests in the fund 
to' wbicb they were respectively entitled, or as to the shares 
which they respectively advanced, such persons shall he 
presumed to he eq,nally interested in the property. ( ' ) 

rfil Compare the rule laid down in Dart’s Yendors and 
PtSchasers, 5tli ed., pp. 923-924. One of several joint mort- 
<ragees would apparently be entitled to have the extent of his 
falsest in the mortgaged property determined according to the 
principles laid down in this section.]| 

46. Where immoveable property is transferred for 
consideration by persons having distinct 
art^u?po«"lrtng interests therein, the transferors are, 
distinct interests. absence of a contract to tlie con- 

trary, entitled to share in the consideration equally, where 
their interests in the property were of equal value, and 
where such interests were of unequal value, proportionately 
to the value of their respective interests. ( ' ) 

Illustrations, 

(a), A) owning a moiety, and B and C, eacli a quai’ter share, oii maum 
Sullanpur, exchange an eighth share of that mauza for a quarter share 
of maiiza Ldlpnra, There being no agreement to the contrary, A 
entitled to an eighth share in Lalpura, and B and 0 each to a sixteenth 
share in that maiiza, 
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(5). A, being entitleci to a life-iaterest in mauza Atrali and B and 
C to the reversion, sell the maiiza for Es. 1,000, A's life-interest is 
ascertained to be worth Es, 600, the reversion Es. 400, A is entitled 
to receive Es, 600 out of the purchase-money, B and 0 to receive 
Bs, 400, 

[( * ) One of several mortgagors baying distinct interests in tlie 
mortgaged property would apparently be entitled to bare bis share 
of tbe niortgage-monej determined according to the principle 
laid down in this section.} 


47. Where several co-owners of immoveable property 
Transfer by co-own- 

ers of share in common ing that the transfer is to take effect 
pioperty, on any particular share or shares of the 

transferors, the transfer, as among such transferors, takes 
effect on such shares equally where the shares 'were equal, 
and where they were unequal, proportionately to the extent 
of such shares. ( 0 

Ilhstration. 

' A, the owner of an eight-anna share, and B and C, each the owner 
of a four-anna share, in mauza Sultdnpur, transfer a two-anna share 
in the mauza to B, without specifying from which of their several shares 
the transfer is made. To give effect to the transfer one-anna share 
is taken from the share of A, and half an anna share from each of the 
shares of B. and C* 

[(0 The principles laid down in this section would seem to be 
applicable to transfers by way of mortgage as well as other 
transfers.} 


48, Where a person purports to create by transfer at 

Priority of rights different times rigiits in or over the 

created by transfer. game immoveable property, and such 

rights cannot all exist or be exercised to their full extent 
together, each later created right shall, iu the absence of a 
special contractor reservation binding the earlier transferees, 
be subject to the rights previously created. (*) 

[(^) See antej pp. 266-267. In applying the principle here 
laid down to mortgages, the provisions of ss. 78 and 70, pp, 684- 
685; sliould not be overlooked.} 


, -hr 
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49. Where imraoveahle property is transferred for con- 

sideratioHj and such property or any 

Transferee’s right thereof is at the date of the 

nuaer policy, ^ 

transfer insured against loss or damage 

by fire, the transferee^ in case of such loss or damage, may, 

in the absence of a contract to the contrary, require any 

money which the transferor actually receives under the 

policy, or so much thereof as may be necessary, to be applied 

in reinstating the property, (*) 

[(0 See infra^ pp. 675-677, -sec. 72, and pp. 680-68^, sec. 76^ 
for the right of the mortgagee to insure and his duty to apply 
insurance money to reinstating the property, 

'Xiiis section is in accordance with the doctrine laid down in 
Garden v. Ingram^ where it was held that in the case of a mort- 
gage of property insured under an existing policy, the benefit of the 
policy would, even without express stipulation, pass to the mort- 
gagee with the property insured, ‘ See Coote on Mortgages, 4th 
ed,, p. 227 ; 2 Fisher’s Law of Mortgage, 8rd ed., p. 1077 ; 
and 2 Dart’s Vendors and Purchasers, 5th ed,, p. 812.] 

, 50. 3S[opex’Son shall be chargeable wdtli any rents or 

profits of any immoveable property. 
Rent paid to , , , , i 

Bolder under defective which he has in good laitli paid or 

delivered to any person of whom he 

in good faith held such property, notwithstanding it may 

afterwards appear that the person to whom such payment 

or delivery was made had no right to receive such rents 

or profits. (*) 

Illustration. 

A lets a field to B at a rent of Rs. 60, and then transfers the field to G. 
B, having no notice of the transfer, in good faith pays the rent to A. 
B is not chargeable with the rent so paid, 

[(9 ^ Compare Act XI o! 1855, s. 1, repealed by this Act. 
The princi|)le of this section would apparently be applicable, when, 
to take a case such as that given in the Illustration, the transferee 
was an usufructuary mortgagee.’, For the rights of a mortgagee 
to rents and profits, see 2 Fisher’s Law of Mortgage, 8rd ed., 
pp. 927—929.] 
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51. When the transferee of immoveable properly makes 

^ any improvement on the property, be- 

Improvements made \ . t i \ % 

by bond fide holders lieving m good faith that lie IS abso- 

under defective titles, entitled thereto, and he is sub- 

sequently evicted therefrom by any person having a better 
title, the transferee has a riglit to require the person causing 
the eviction either to have the value of the improvement 
estimated and paid or secured to the transferee, or to sell 
liis interest in the property to the transferee at the then 
market value thereof irrespective of the value of such im- 
provement. 

The amount to be paid or secured in respect of such im- 
provement shall be the estimated value thereof at the time of 
the eviction. 

When, under the circumstances aforesaid, the transferee 
has planted dr sown on the property crops which are grow- 
ing when he is evicted therefrom, he is entitled to such 
crops and to free ingress and egress to gather and carry 
them, (') 

[(i) Compare Act XI of 1855, s. 2. This section can have 
no application to the case of a mortgage, as a mortgagee can never 
believe in good faith that he is absolutely entitled’’ to the 
property. 

As to improvements made by a mortgagee in possession, see 
infra, p, 676, note (f) to cl. (b) of sec. 72.3 

52. During the active prosecution in any Court having 
authority in British India, or es- 
peSg Isnit Sttpg tablished beyond tbe limits of British 
thereto, India by the Grovernor-General in 

Council, of a contentious suit or proceeding in which any 
right to immoveable property is directly and specifically 
in question, tbe property cannot be transferred or other- 
wise dealt with by any party to the suit or proceeding so 
as to affect the I’ights of any other party thereto under 
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any d^ecree or order wbicli may be made tliereio, except 
tinder tbe authority of the Oourt and on such terms as 
it may impose, ( ‘ ) 


[(0 See ante, pp. 298-30 L For other cases bearing 
on the doctrine of Us pendens see Tarralcant Bannerjee 
y. Buddomoneij Bosses (1) ; Umamoyi Bimnoneea y . Turini 
Brasad GJiose (2) ; Buzeelun Beelee y. Omdah Beebee (8) ; 
Bigamhuree Debia y. Eslan Chmder Sein (4) ; Fuliich Dliaree 
Boy V. Molmheer Singh (5) ; Kailas Ohimdra Qliose y. 
Fitlcliand Jaliarri (6) ; Sreemwtty Qonrmoney Babee y, Eeed 
(7); Bam Lochun Sircar y, Bamnarain (8); Krislinappa 
mlad Maliadappa y. Baliiru Yadavrav (9) Balaji Qanesli y. 
EJiuskalji (10) ; Bavji Narayan y, KrisJinaji Lalcshman (11) ; 
Many>el Bruval y. Sanagapalli Latchnidevamma (12) ; GJiazee- 
Qod-deen y, Bhoohun Boobey (13). 

For the English Law, see 2 Fisher's Law of Mortgage, 3rd ed,, 
pp. 582, et seg. 

This section is clearly applicable: to the case of a transfer by way 
of mortgage.] ' , . . 


Fraudulent transfer. 


53. Every transfer of immoyeable property, made with 
intent to defraud prior or subsequent 
transferees thereof for consideration, 
or co-owners or other persons having an interest in. such 
property, or to defeat or delay the creditors of the trans™ 
feror, is voidable at the option of any person so defrauded, 
defeated or delayed. 

Where the effect of any transfer of immoveable property 
is to defraud, defeat or delay any such person, and such 
transfer is made gratuitously or for a grossly inadequate 


(1) 5 W. R. (P. C.) 63, 

(2) 7 W. R., 225. 

(3) 10 W. B., 469. 

(4) 15 W. B., 372. 

<5) 23 W. E., 382. 

(6) 8 B. L. E., 474. 

(7) 2 Tay. and Bell, 83, and sec 

note appended to that case 
at page M3. 


(8) 1 0. B. R., 296 (r/, pp. 803 
and 309). 

, (9) 8 Bom. H. C. (a. e. p), 55, 

(10) 11 Bom, PI. C,, 24. 

(11) 11 Bom. H. 0., 139. 

(12) 7 Mad, H. G. 104 (ef, p, IM.) 
(13j 2 K \y. R (Agra) PI. CV 

(1867) p, 301, 
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Sale how made. 


CHAPTER III. 

Of Sales of Immoteable Peopeett. 

64. “ Sale” is a transfer of ownership in exchange for 

« Sale” ® promised or part-paid 

and part-promised. 

Such transfer, in the case of tangible immoveable property 
of the value of one hundred rupees 
and upwards, or in the case of a 
reversion or other intangible thing, can be made only by a 
registered instrument. 

In the case of tangible immoveable property of a value 
less than one hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the 
property. 

Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he 
directs, in possession of the property. 

A contract for the sale of immoveable property is a con- 
tract that a sale of such property 
shall take place on terms settled 

between the parties. 

It does not, of itself, create any interest in or charge on 
such property. 


Contract for sale. 
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consideration, the transfer may be presumed to have been 
made with such intent as aforesaid. 

Uothing contained in this section shall impair the rights 
of any transferee in good faith and for consideration.(*) 

[(^) Compare the provisions of the Statutes 18 Eliz., c. 5 and 
27 Eliz., e. 4, both of which are repealed by this' Act. See also 
1 Fisher’s Law of Mortgage, 8rd ed , pp. 222 — Title Of 

Fraudulent Secuiities.” This section is clearly applicable in the 
case of mortgages.] 
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55. lu the absence of a contract to the contrary, the 

Bights aad liabilities and the seller of immoireabla 

o£ buyer and seller. property respectively are subject to 

the liabilities, and have the rights, mentioned in the rules 
next following, or such of them as are applicable to the 
property sold : 

(1) The seller is bound — 

{a) to disclose to the buyer any material defect in the 
property of which the seller is, and the buyer is not, aware, 
and which the buyer could not with ordinary care dis* 
cover; 

(5) to produce to the buyer on his request for exami- 
nation all documents of title relating to the property which 
are in the seller^s possession or power ; 

(a) to answer to the best of his information all relevant 
questions put to him by the buyer in respect to the pro- 
perty or the title thereto ; 

(d) on payment or tender of the amount due in respect 
of the price, to execute a proper conveyance of the pro- 
perty when the buyer tenders it to him for execution at 
a proper time and place ; 

(e) between the date of the contract of sale and the deli- 
very of the property, to take as much care of the property 
and all documents of title relating thereto which are in his 
possession, as an owner of ordinary prudence would take of 
such property and documents ; 

(/) being so required, the buyer, or such 

person as he directs, such possession of the property as its 
nature admits ; 

C^) to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale, the 
interest on all incumbrances on such property due on such 
date, and, except where the property is sold subject to in- 
cumbrances, to discharge all incumbrances on the property 
then existing. 
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(2) The seller shall be deemed to contracfc with the buyer 
that the interest which the seller professes to transfer to the 
buyer subsists and that he has power to transfer the same : 

provided that, where the sale is made by a person in a 
fidaeiary character, he shall be deemed to contract with the 
buyer that the seller has done no act whereby the property 
is incumbered or whereby he is hindered from transferring 
it 

The benefit of the contract mentioned in this rule shall be 
annexed to, and shall go with, the interest of the transferee 
as such, and may be enforced by every person in whom that, 
interest is for the whole or any part thereof from time to 
time vested. 

(3) Where the whole of the purchase-money has been 
paid to the seller, he is also bound to deliver to the buyer 
all documents of title relating to the property which are in 
the seller's possession or power : 

provided that (a), where the seller retains any part of the 
property comprised in such documents, he is entitled to 
retain them all, and (5), where the w’hole of such property " 
is sold to different buyers, the buyer of the lot of greatest 
value is entitled to such documents. But in case (a) the 
seller, and in case (0) the buyer of tlie lot of greatest value, 
is bound, upon every reasonable request by the buyer, or 
by any of the other buyers, as the case may be, and at tbe 
cost of tlie person making the request, to produce the said 
documents and furnish such true copies thereof or extracts 
therefrom as he may require ; and in the meantime, the 
seller, or the buyer of the lot of greatest value, as the case 
may be, shall keep the said documents safe, imcancelled and 
undefaced, unless prevented from so doing by fire or other 
inevitable accident ; . 

(4) The seller is entitled — 

(a) to the rents and profits of the property till the owner- 
ship thereof passes to the bnj^er 
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m rtevs the ometehip of the property hoe paeeed to the 

h„,er before peyoreat of the whole of the porotee-mooey 

to a charge opoo the property io the haode of the Wyer to. 
the amoant of the purchaee-moaey, or any part thereof 
remaioing uapaid, and for interest on snoh amount or part, 

(5) The buyer is hound— „ , , a 

• (a) to disclose to the seller any fact as to the nature or 

extent of the seller’s interest in the property of which the 
buyer is aware, but of which he has reason to believe that 
the seller is not aware, and which materially increases the 

value of such interest 5 

.. (b) to pay or tender, at the time and place of completing 
the sale, the purchase-money to the seller or such person as 
he directs: provided that, where the property is sold free 
from incnmhrauces, the buyer may retain out of the 
mu-chase-rnoney the amount of any incumbrances on the. 
property existing at the date of the sale, and shall pay the 
amount so retained to the persons entitled thereto ; 

{c\ where the owership of the property has passed to the 
buyer, to bear any loss arising from the destrnction, injury 
or decrease in value of the property not caused by the 

where the ownership of the property has passed to 
the buyer, as between himself and the seller, to pay all 
public chartres and rent which may become payable in res- 
pect of the” property, the principal moneys due on any 
incumbrances subject to which the property is sold, and the 
interest thereon afterwards accruing due. 

(Q) The buyer is entitled — 

(а) where the ownership of the property has passed to 
him to the benefit of any improvement in, or increase m 
value of, the property, and to the rents and profits thereof; 

(б) unless he has improperly declined to accept delivery 
of the property, to a charge on the property, as against the 
seller and all persons claiming under him with notice of the 




* Compare the provisions of the CoaTeyaaciBg and Law of Property 
Act, 1881 ^11 and 46 Yio. o, 41) s. 6. 
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payment, to tlie extent of the seller^s interest in the property, 
for the amount of any purchase-money properly paid by the 
buyer in anticipation of the delivery and for interest on such 
amount; and, when he properly declines to accept the 
delivery, also for the earnest (if any) and for the costs (if 
any) awarded to him of a suit to compel specific performance 
of the contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned 
in this section, paragraph (1), clause (a), and paragraph (5), 
clause (a), is fraudulent. 

66. Where tw^o properties are subject to a common 

« T i! 14 i. charge, and one of the properties is 

Sale of one of two ” ^ ^ \ ^ ^ 

properties subject to a sold, the buyer is, as against the seller, 
common charge. absence of a contract to the 

contrary, entitled to have the charge satisfied out of the 
other property, so far as such property will extend. 


Dmliarge of Inciimhrames on Sale* 

57. (a) Where immoveable property subject to any in- 

Provxson by Court for ''"•“France, whetUei- immediately pay- 
incumbrances, and sale able or not, is sold by the Court or ill 
freed therefrom. execution of a decree, or out of Court, 

the Court may, if it thinks fit, on the application of any 
party to the sale, direct or allow payment into Court, 

(1) in case of an annual or monthly sum charged on the. 
property, or of a capital sum charged on a deter* 
minable interest in the property, — of such amount 
as, when invested in securities of the Grovernment 
of India, the Court considers will be sufficient, by 
means of the interest thereof, to keep down or 
otherwise provide for that charge, and 
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, (2) in any other case of a capital sum charged on the 
property,*— ‘of the amount sufficient to meet the 
incumbrance and any interest due thereon. 

But in either case there shall also be paid into Court such 
additional amount as the Court considex’s will be sufficient 
to meet the contingency of further costs, expenses and 
interest, and any other contingency, except depreciation of 
investments, not exceeding oue-tenth part of the original 
amount to be paid in, unless the Court for special reasons 
(which it shall record) thinks fit to require a larger addi-* 
tional amount. 

(2) Thereupon the Court may, if it thinks fit, and after 
notice to the incumbrancer, unless the Court, for reasons to 
be recorded in writing, thinks fit to dispense with such 
'notice, declare the property to be freed from the incum- 
brance, and make any order for conveyance, or vesting 
order, proper for giving effect to the sale, and give directions 
for the retention and investment of the money in Court. 

(c) After notice served on the persons interested in or 
entitled to the money or fund in court, the Court may direct 
payment or transfer thereof to the persons entitled to 
receive or give a discharge for the same, and generally may 
give directions respecting the application or distribution of 
the capital or income thereof. 

(d) An appeal shall lie from any declaration, order or 
direction under this section as if the same were a decree. 

( e) In this section Oourt^^ means (1) a High Court in the 
exercise of its ordinary or extraordinary original civil juris- 
diction, (2) the Court of a District Judge within the local 
limits of whose jurisdiction the property or any part thereof 
is situate, (3) any other Court which the Local Government 
may, from time to time, by notification in the official 
Gazette, declare to be competent to exercise the jurisdiction 
conferred by this section. 
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s. 58.J tbansfee of peopeety act, 1882. 

CHAPTER IV. 

Of Moetgagbs of ImMoveablb .Peopeety ahd 
Ohaeges.* 

58. (a), A mortgage is the transfer of an interest 

‘•Mortgage,’’ “mort- ™ immoreable property" for 

Pfee’-defiMd. purpose of securing the payment 

of money advanced or to be advanced 
by way of loan, an existing or future debt, or the perform- 
ance of an engagement which may give rise to a pecuniary 
liability. ( ' ) 

The transferor is called a mortgagor, the transferee a mort- 
gagee ; the principal money and interest of which payment 
is secured for the time being are called tlie mortgage- 
money, (®) and the instrument (if any) by which the trans- 
fer is effected is called a mortgage-deed. 

(5). Where, without delivering possession of the mort- 

Stople mortgage. g«ge<i property, the mortgagor binds 
himself personally to pay the mort- 
gage-money, and agrees, expressly or impliedly, that, in the 
event of his failing to pay according to his contract, the 
mortgagee shall have a right to cause the mortgaged 
property to be sold and the proeeds of sale to be applied, 
so far as may be necessary, in payment of the mortgage- 
money, the transaction is called a simple mortgage and 
the mortgagee a simple mortgagee* (®) 

* It will be observed that the chapter treats only of mortgages 
of ImmoveaUe. Property, This limitation is intentional, *‘We have- 
made it clear that the mortgages here dealt with are only rnortgages of 
immoveable property and sub-mortgages. Mortgages of policies, ^ ships, 
machinery, furniture, cattle and other moveable property require to 
be separately treated”— (Select Committee’s Beport, dated 2nd February 
1878, para. 37). For what is immoveable property within the meaning 
of the chapter, see the definition in Act I of 1868, sec. 2, ch 5, as modified 
by the definition in s. 3 of this Act, which declares that the term does 
not include standing timber, growing crops or grass.” 

The Indian Contract Act, 1872, ss,. 172479, deals with the subject of 
pledges, but mortgages of moveable property have not yet been provided 
for by the Indian Legislature. As to the distinction between mortgages 
and pledges of moveable property, see X Fisher’s Law of Mortgage, 
3rd eel,, pp, 24 and 64. . 
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(c). Where the mortgagor ostensibly sells the mortgaged 

Mortgage by. qoe- property — 
ditional sale. ‘ 

on condition tliafc on default of payment of tbe niortgage- 

money on a certain date the sale shall become absolute, or 

on condition that on such payment being made tbe sale 

shall become void, or 

on condition that on such payment being made tbe buyer 
shall transfer the property to the seller, 

the transaction is called a mortgage by conditional sale 
and the mortgagee a mortgagee by conditional sale.(‘‘) 

(J). Where the mortgagor delivers possession of the 
, Csuftuctmry mort- mortgaged property to the mortgagee, 
and authorises him to retain such 
possession until payment of tjie mortgage-money, and to 
receive the rents and profits accruing from the property 
and to appropriate them in lieu of interest, or in payment 
of the mortgage-money, or partly in lieu of interest and 
partly in payment of the mortgage-money, the transaction 
is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee.(^) 

(^). Where the mortgagor binds himself to repaj the 

_ , mortgage-money on a certain date, 

English mortgage. i x r ai x i 

and trausrers tlie mortgaged property 

absolutely to the mortgagee, but subject to a proviso that 

lie will re4ransfer it to the mortgagor upon payment of the 

mortgage-money as agreed, the transaction is called an 

English mortgag 0 .(®) 

[(0 Compare the definitions ante^ ’p. 1, anci those in Coote^s 
Law of Mortgage, 4th edition, p. 1 ; 1 Fisher’s Law of Mortgage, 
ard edition, p. 1 ; Act XXYIII of 1866, s. 191 ; the Indian Stamp 
Act, 1879, s. 3 (13) j and the Conveyancing and Law of Property 
Act, 1881, (44 and 45 Vic. c. 41) s. 2 (VI), 

. The Indian Law Commissioners of 1879 thus explain and justify 
this definition : The objection raised by one eminent critic 

that this chapter deals with ^matters which do not transfer 
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property but only create a charge upon it,’ Is one Tvliicli seems to us 
to rest on an assumption that a transfer must of necessity extend 
to the whole property or .interest of the transferor in the subject- 
matter of the transaction. We considering ownership as generally 
divisible hare regarded the term ^transfer’ as properly appli- 
cable to any interest carved out of the aggregate called ^ owner- 
ship/ This is consistent with the English law. ^ A security/ says 
Mr, Fisher y in his work on Mortgages, ‘ is a redeemable estate or 
right which one person lias in the property of another (Eeport of 
Indian Law Commissioners, dated 15th ]JoTember 1879, p. 82.) 

The provision that the transfer must be of specMc immove- 
able property” is in accordance with the existing law ; see 
pp. 137-189. 

The various objects to secure which a mortgage may be made 
are set out specifically in the definition, which is probably exhaustive 
in this respect. They might, however, have been summed up in 
the words oi the definition in 44 and 45 Yic. c. 41, s, 2 (YI) as 
being money or money’s worth/’ 

The payment of money advanced or to be advanced by way of 
loan” and “ an existing or future debt” are no doubt the more 
novel of the objects to secure which a mortgage is made. 

Mortgages to secure the performance of an engagement which 
may give rise to a pecuniaiy liability are, however, not uncommon. 
Such are the security bonds which are so frequently given in this 
country, in which the sureties hypothecate land to secure the 
performance of an engagement by their principal. So again a 
mortgage to secure the repurchase of an exact sum of stock sold, 
instead of the payment of the sum of money advanced (a form 
of mortgage which is sometimes entered into when money is 
advanced by trustees who have no power to lend on mortgage, but 
who are desirous of accommodating a cesfm imBt) is a mortgage 
to secure the performance of an engagement. 

And a good example of a mortgage of the nature here defined 
will be found in Nait Earn v. Shih Daf,^ where the object 
of the mortgage was to secure the. delivery by the mortgagors 
of a certain quantity of indigo on a certain day, and 
the parties had assessed the amount of the pecuniary liability 
which might arise in anticipation of a breach. 

The word engagement” is nowhere defined either in this Act 
or the Indian Contract Act, of which this Act is to be taken as 
part (see ante, s. 4.) An “ engagement which may give rise to a 
pecuniary liability” would seem, however, to be equivalent to a 
contract as defined in s. 2 of the Indian Contract Act, It may be 
noted that the words “ which may give rise to a pecuniary liability” 
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do not occur in tlie definition of “mortgage” in the Indian Stamp 
Act, which otherwise defines the objects to secure which a mortgage 
is given in the same way as this definition. 

' This definition has thus been referred to by Mahmooi, J., 
in a recent case* : “ Mortgage, as understood in this country, 
cannot be better defined than by the definition adopted by the 
Legislature in s. 58 of the Transfer of Property Act (I V 
of 1882), -That definition has not in any way altered the 
law • but, on the contrary, has only formulated in clear language 
the ^notions of mortgage as understood by all the writers of text- 
books on Indian mortgages,” 

' In defining mortgage-money” the case of a mortgage to 

secure “ the performance of an engagement” appears to have been 
overlooked. In the case of such mortgages it is obvious that what 
is secured is not the payment of principal money and interest, 
but the performance of an engagement. hTo^doubt the engage- 
ment “ may . give rise to a pecuniary liability,’ and the mort- 
gage may thus indirectly secure the payment of this liability^ 
but this is not the primary object of the mortgage. 

: ' (3) See ante, pp, 14-15. , ^ i 

The Billj in its earlier stages, adopted the definition of simple 
mortgage” there given almost verbatim, but in their Eeport, 
dated 11th March 1881, the Select Committee expressed an opinion 
that the expression “ makes it” (le., the property) “ ambilateral 
security for the repayment” was likel;f to give rise to dimculties. 
They accordingly recast the definition in its present shape, in 
which it seems rather to describe the rights of a mortgagee under 
such a mortgage than define a simple mortgage. 

(4) See ante, pp, 15-20 and p, 21. 

■ This definition differs from the definition of mortgage by con- 
ditional sale” there given in this important respb^ that it does 
not exclude cases in which the mortgagee makes himself personally 
liable for repayment of the loan. Such cases are, it is believed, 
not uncommon in certain parts of the country. 

(^) See ante, pp. 11—14, 

This definition does not differ materially from the definition of 

usufructuary mortgage” there given, but it may be observed that, 
as the definition is liere worded, it would not appear to cover the 
case of a mortgage in which only a of -the rents and profits 
is to be received by the mortgagee, the rest being reserved for the 
mortgagor, or in which the agreement is simply that the mortgaged 
shall retain possession for a fixed term settled by the parties as 
sufficient for rej)ayment of the loan, and then deliver up 
possession whether the mortgage-money has or has not been paid, 
(See, for example, the mortgage in Sri Baja SeirucherU Eamahhadru 

Go^al Pmdiiy v. Fafsotan h h, B, 5 Ail, 12 1 (r/. p, 137), 
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^tlieir tMrd Report, dated lltli Marcli 1881) : “ We agree witli the 
Law Commissioners that the requirement of registration will not only 
discourage fraud and facilitate investigations of title, but that it 
will also preclude some difficult questions of priority. A majority of 
of us, however, think that where the principal money secured 
is less than Es. 100, the assurance need not be registered ; and 
we have altered the Bill accordingly. Our colleague, Mr. Stokes, 
' dissents from this alteration, as, in his opinion, all incumbrances 
should appear on the register ; those who mortgage their pro- 
perty for small amounts, as a rule, require protection from fraud 
more than those who mortgage for large amounts, and the changes 
impending in the working of the law will deprive the requirement 
of registration of all hardship even in the pettiest cases.” 

This section does not, therefore, abolish optional” registration, 
(that is, it does not make it compulsory to register instruments of 
■ mortgage when the principal amount secured is less than one 
hundred rupees), as s. 54 of the Act does in the case of sales (see 
as to^this the remarks of Garth, C.J., in Narain Chimder 
-Ghuekerhutty v. Dataram referred to by the Honorable 

Mr. Ilbert in his speech in Council on the bth August 1884, when 
asking for leave to introduce the Bill to amend the Transfer of 
Property Act). On the other hand, the plain terms in which it 
.refers to the principal money secured” remove any doubt or 
difficulty so far as mortgages of immoveable property are concerned, 
upon the point discussed ante pp. 213-— 232, as to how the value of 
the right, title or interest created by a mortgage is to be estimated 
for the purpose of registration. (As to this see the remarks of 
straight and Oldfield, JJ., in Rahibullah v, Nachched 

It will be observed that all instruments of mortgage require 
to be attested by two witnesses. In the case of an instrument 
•of sale, no witnesses are required (see aiite, p. 645, s. 54). 

There is no definition in this Act or in the General Clauses Act 
of the word signed.” It is probable, however, that the affixing 
of a mark or stamped signature would, nevertheless, be held to 
be sufficient (compare the definition in s. 2 of the Code of Civil 
^Procedure.) 

The phrase “ delivery of the property” is, it is presumed, meant 
to be equivalent to ** delivery of posseseioji of the property.” 

(2) See ante, pp. 111-113. 

The history of this para, is peculiar. In the Bill as introduced 
it was declared that a deposit by a debtor of his title-deeds should 
be deemed to be only evidence of a contract for a mortgage 
and to entitle the creditor merely to sue for specific peiiormance. 
The Select Committee, however, (see their further report, dated 


* I. I/. R., 8 Calc., 597 (F.B.) (cf. p. 612.) 
i I, L. B., 5 AH., U7 (F30 (gf p. m.) 
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19 til February 1879, para. 21) tlioiagM it better to say tliat a 
raortgage by deposit of title-deeds should* be deemed to create 
a charge on the property comprised therein, and they altered 
the Bill accordingly. The Law Commissioners, to whom the 
Bill was next referred, thought that mortgages by deposit of title- 
deeds, should not be recognized (see* their Beport, dated 15th 
l^oyember 1879, p. 35). They accordingly cut out all reference to 
such mortgages from the Bill, But the Select Committee, who then 
reconsidered the Bill, took a different view, and inserted the present 
provision. They say (see their Eeport, dated 11th March 1881) a 
majority of us are of opinion that equikble mortgages by deposit of 
title-deeds should be valid when they are made in Calcutta, Madras, 
Bombay, Bangoon and Karachi. The practice of raising money on 
such securities has long been established in those towns, and any 
attempt to disturb it would cause much inconvenience. Here again 
Mr, Stokes dissents on the grounds (a) that such mortgages are 
opposed to the policy of the registration law j (5) that they lead to 
evasions of the stamp duty : (e) that they are at variance with the 
principle of making the system of ti\ansfer of immoveable property, 
as far as possible, a system of public transfer ; and (d) that when 
the amount secured is Hs. 100 or upwards, they would he incon- 
sistent with the general rule in s. 58 (now s, 59), requiring a 
written instrument.” 

As the exception is restricted in its application to the towns of 
Calcutta, Madras, Bombay, Karachi and Bangoon, it follows that 
a mortgage cannot be made elsewhere by the simple delivery to a 
creditor, or his agent, of documents of title to immoveable property 
with intent to create a security thereon. Such a transaction would 
seem, however, to create a charge as defined in s. 100 ; for by it 
immoveable property is by act of parties made security for the 
payment of money to another, whilst, owing to the provisions of 
this section, the transaction does not amount to a mortgage. If 
so, then the effect of a delivery of title-deeds with the intent stated 
in the section would not appear to be very different, whether the 
delivery was made within or beyond the limits of the towns specified, 
though no doubt the rights of a person having a charge are not so 
extensive as those of a mortgagee (see^>^/ra, p. 709, note ( 2 ) on 
s. 100). . 

. It will be observed that the section only requires the mortgage 
to be made in the towns referred to. The immoveable property 
need not be situated there. A mortgage by mere deposit of title- 
deeds of property situated in the mofussil would therefore seem to 
be valid if made in Calcutta, or in any of the other towns named. 

Keither this section nor any other provision in the Act declares 
to what class mortgages by deposit of documents of title are to be 
assigned. In Bengal they are held to be simple mortgages (see an te, 
p. Ill), and it seems pretty clear that, unless they can be held to be 
such, they must be trcfited as anomalous mortgages” under s. 98.] 
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Bights and Liahilitm of Mortgagor^ 

60. Ai any time after the principal money has become 
payable, (* ) the mortgagor has a right, 
retom^ payment or tender, (^) at a proper 

time and place, (^) of the mortgage- 
money, (^) to require the mortgagee (a) to deliver the mort- 
gage-deed, if any, to tlie mortgagor, (6) where the mort- 
gagee is in possession of the mortgaged property, to deliver 
possession thereof to the mortgagor, and (c) at the cost of 
the mortgagor either to re-transfer the mortgaged property 
to him or to such third person as he may direct, or to 
execute and (where the mortgage has been effected by a 
registered instrument) to have registered an acknowledg- 
ment in writing that any right in derogation of his interest 
transferred to the mortgagee has been extinguished : (*) 

Provided that the right conferred by this section has not 
been extinguished by act of the parties or by order of a 
Court, (®) 

The right conferred by this section is called a riglit to 
redeem, and a suit to enforce it is called a suit for redemp- 
tion. 

Nothing in this section shall be deemed to render invalid 
any provision to the effect that, if the time fixed for payment 
of the principal money has been allowed to pass or no sucli 
time has been fixed, the mortgagee shall be entitled to rea- 
sonable notice before payment or tender of such money. (^) 

Nothing in this section shall entitle a person interested 

Eedemption of por- “ ^ mortgaged 

pei^j^ property to redeem his own share 

only, on pay men t of a proportionate 
part of the amount remainiog due on the mortgage, ex- 
cept where a mortgagee, or, if there are more mortgagees 
than one, all such mortgagees, has or have acquired, in 
whole or in part, the share of a mortgagor. (") 
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[(^) As to the time of redemption see anf^y pp. 827-839 (for 
mortgages generally), pp 378-386 (for usufructuary mortgages made 
previous to Act XXVIII of 1855), and p. 393 (for mortgages to 
wliicli Bengal Regulation I of 1798 applied). Tliis section fixes tlie 
time of redemption for all mortgages as any time after the 
prencipal money has become payable.” This must, it is submitted, 
be taken to mean any time after the mortgagor is entitled to pay 
the principal money.” If so, the question as to when the mort- 
gagor becomes so entitled, which was discussed at length in 
Bri Raja Setruclierla Ramabhadra Raju Bahadur v. 87 'i Raja 
Vairicherla Burianarayanaraju Bahadur^ (see ante p. 336), has 
still to be decided in each case. 

(^) As to payment or tender see ante pp. 367-369, 373-374, 
and 520-525. 

Secs, 102 and 103 (see infra pp. 710-712) prescribe the pro- 
cedure for making a tender in certain cases. 

The provisions of this section must no doubt be read with 
s. 88 which enables a mortgagor to deposit in Court the 

amount due on the mortgage. At the same time it is noticeable 
that there is no reference in this section as elsewhere [<?/. s 62, 
cl. (6)] to the. right to deposit the money in Court. 

(®) The Act does not define what is a proper time and 
place” for a tender. For the English Law, see 2 Fisher’s Law of, 
Mortgage, Brd edition, pp. 789-790. 

(^■) The payment or tender must be of the “ mortgage- 
money” which is defined (s. 58) to be the principal and interest of 
which payment is secured for the time being. Cases in which the 
mortgage deed stipulates that the mortgagor shall be entitled- to 
redeem on paying the principal only (see ante^ p. 373) appear to 
have been here overlooked. 

(f) As to redemption generally under the old law, see ante^ 
Chap, VIII, especially pp, Wll et seg. 

It will be observed that under this section the mortgagor may in 
any case require the mortgagee to retransfer the mortgaged property, 
or to execute an acknowledgment in writing that any right in deroga- 
tion of the mortgagor’s interest transferred to the mortgagee has been 
extinguished. It is believed that this will introduce a new rule in 
some parts of the country, where the practice at present is for 
the mortgagee simply to return or cancel the mortgage-deed and 
put the moiigagor in possession of the property, if he has been 
out of it. As the section stands, however, there is no need for the 
reti'ansfer or acknowledgment to be by separate instrument, 
though it must in certain cases be registered, and it will probably, 
therefore, be usually made by endorsement on the back of the 
mortgage-deed. 


^ I, L. E., 2 Mad*, 314, 
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The requirement of registration where the mortgage has been 
effected by registered instrument was introduced at the suggestion 
of the Law Commissioners of 1879 (see p, 32 of their Ileport, 
dated 15th Kovember 1879.) 

(^) For some cases in which the right to i^edeeni is extinguished ^ 
see ante^ pp. 335-336 and 848-350. 

The act of the parties” referred to in this proviso must mean an 
act done after the mortgage has been entered into, such as a release 
after the date of the mortgage of the right to redeem (see 2 Fisher\s 
Law of Mortgage, 3rd edition, p. 722), or a sale in pursuance of a 
power of sale given by the mortgage-deed. Unless tins is the proper 
construction to put on the words, mortgages by conditional sale, 
where the parties stipulate that on default of payment of the 
mortgage-money on a certain date the sale shall be absolute, 
would be included in th.e proviso. But this result could never 
have been intended, inasmuch as one of the main objects of this 
Act was to carry out the recommendation of the Privy Council 
in Thumlumiomy Mooclelly v. JELossain Rowtlien^ (see ante^ pp. 17 
—20), namely, that an Act should be passed affirming the right 
of the mortgagor by conditional sale to redeem until foreclosure 
by a judicial proceeding, and,, giving to the mortgagee the means 
of obtaining such foreclosure. (See the speech of the Hon’ble 
Mr. Whitley . Stokes when introducing the Bill at the Meeting 
of Council, dated 14th June 1877.) 

(^) With regard to this provision the Select Committee in 
their third Report, dated 11th March 1881, say : We tliink with 
Mr. Justice West” (one of the Law Commissioners who reported 
on the Bill in 1879) “that nothing in the section” (59 now 60) 
“ declaring the mortgagor’s right to redeem should invalidate any 
provision to the effect that, if the time fixed for payment of 
the principal money has been allowed to pass, or no such time lias 
been fixed, the mortgagee shall be entitled to reasonable notice 
before payment or tender -of such money.” 

There is some confusion in the drafting of this clause. As 
it stands the words “ or no such time has been fixed” are unintel- 
ligible. The intention of the clause apparently is that the 
mortgagee shall be entitled to reasonable notice before payment 
or tender of the mortgage-money, when no time for payment of 
the principal money has been fixed by the parties, or the inortgage- 
deed contains a provision that, if the time fixed for such payment 
has been allowed to pass, the mortgagee shall be entitled to notice 
before payment, 

(s) As to redemption of portion of the mortgaged property* 
see ante^ pp, 339-342 and 344-348. 
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So far as it goes tliis clause seems to be in accordance witk tlie 
existing law, bat cases in wbicb partial redemption is expressly or 
impliedly secured by tlie terms of the mortgage, or in wliicb tbo 
indiyisibility of a mortgage transaction is destroyed by tbe mort- 
gagee’s own conduct [compare on this point the corresponding 
proyision as to the right of the mortgagee in s. 67, cL (d)'] are not 
noticed.] 

61. A mortgagor seeking to redeem any one mortgage 
Eight to redeem one ™ absence of a contract to 


of two properties sepa- 
rately mortgaged. 


the contrary, be entitled to do so 
without paying any money due undep 
any separate mortgage made by him, or by any person 
through whom he claims, on property other than that com- 
prised in the mortgage which he seeks to redeem. ( ‘ ) 

Illustration, 

A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. 
A afterwards mortgages Y to B for Rs. 1,000, making no stipulation 
as to any additional charge on Z. A may institute a suit for the 
redemption of the mortgage on Z alone. 

[(^) See anie^ p., 322. 

This section, which is taken from s. 17 of the Oonveyancing 
and Law of Property Act, 1881, (44 and 45 Vic. Chap. 41), alters 
the law as formerly in force in England, and as laid down in the 
Bombay case referred to at p. 322, anteJ} 


62. In the case of a usufructuary mortgage, the 
Right of usufructuary iBortgagor has a right to recover 
poSfom possession of the property— 

(a) where the mortgagee is authorized to pay him- 
self the mortgage-money from the rents and profits of 
the property,— when such money is paid j 

(5) where the mortgagee is authorized to pay himself 
from such rents and profits the interest of the principal 
money,— when the term (if any), prescribed for the pay- 
ment of the mortgage money has expired and the mort- 
gagor pays or tenders to the mortgagee the principal 
money or deposits it in Court as hereinafter provided. 
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(i) See ante^ pp. 367, 377 and 398. 

Tlie Act does not make it very clear wlietlier tlie riglit 
conferred by this section is intended to be in substitution for or 
in addition to tlie riglit of redemption conferred by s. 60. It is 
submitted, liowever, that tbe latter is wliat is meant, and that 
tliougli an usufructuary mortgagor has in the circumstances put 
in this section a right to I'ecover possession of the property, he 
has, at the same time, a right to redeem, wliicli lie may enforce by 
a suit for redemption like any other mortgagor. In support of 
this view it may he noticed that the provisions of s. 60 are on 
the face of them general, there being no exception of usufructuary 
mortgages as in the corresponding provision (s. 67) defining 
the mortgagee’s right to foreclosure or sale, and further tliat the 
last paragraph of s. 92, relating to decrees in redemption suits, 
seems distinctly to contemplate decrees in such suits being given 
with respect to usufructuary mortgages. 

It may be noted, moreover, that the relief to which a mortgagor 
is entitled under this section would not seem to he as extensive 
as that given him in a redemption suit. In the latter case he has 
a right to have all documents relating to the mortgaged property 
delivered to Mm, and a retransfer of the property executed in 
Ms favour by the mortgagee, as well as delivery of possession, but 
in the case of a suit to enforce the right conferred by this section he 
is apparently entitled to possession and nothing more. 

A Full Bench of the Madras High Court thus refers incidentally 
to cl. (a) of this section in a lR,eference from the Board of Bevenue 
under section 46 of the Indian Stafnp Act 1879,^ The 
provision of the Transfer of Property Act, 62 (a\ to which 
the Board refers, relates to a mortgage where the debt and 
interest subsist, and are to be paid out of the usufruct, and where 
the term of the mortgagee determines on the satisfaction of the 
debt and interest.] 

63. Where mortgaged property in possession of the 

Accession to mort- moitgagee has, during the continu* 

gaged property. ance of the mortgage, received any 

accession, the mortgagor, upon redemption, shall, in the 

absence of a contract to the contrary, be entitled as against 
the mortgagee to such accession. 

Where such accession has been acquired at tlie expense 

Accession acquired in mortgagee, and is capable of 

virtue of transferred separate possession or eniovment 
ownership, . •» 

; ■ withont detriment to the principal 
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property^ tbe mortgagor desiring to take the accession 
must pay to the mortgagee the expense of acquiring it. 
If such separate possession or enjoyment is not possible, 
the accession must be delivered with the property, the 
mortgagor being liable, in the case of an acquisition neces- 
sary to preserve the property from destruction, forfeiture 
or sale, or made with his assent, to pay the proper cost 
thereof, as an addition to the principal money, at the 
same rate of interest. 

In the case last mentioned the profits, if any, arising 
from the accession shall be credited to the mortofaofor. 

Where the mortgage is usufructuary and tfie accession 
has been acquired at the expense of the mortgagee, the 
profits, if any, arising from the accession shall, in tlie 
absence of a contract to the contrary, be set off against 
interest, if any, payable on the money so expended. ( V) 

[(^) See anie^ pp. 284-285 ; see also the decision of the Bombay 
High Court in Bahshiram Qangaram v. Darhu Tuharam* followed 
in Badashiv An ant v. Vithal Anant,\ 

The general principles of this section are in accordance with those 
cases, but the detailed rules as to cases in which the accession 
has been acquired at the expense of the mortgagee are new. They 
were added by the Law Commissioners of 1879 (see p. 33 of their 
Eeport, dated loth November 1879.)] 

64. Where the mortgaged property is a lease for a 

Renewal of mort- term of years, and the mortgagee 
gaged lease. obtains a renewal of the lease, the 

mortgagor, upon redemption, shall^ in the absence of 
a contract by him to the contrary, have the benefit of 
the new lease. (^) 

[(^) This section is in “ accordance with the English law as 
kid down in 1 Fisher’s Law of Mortgage, 3rd ed., p. 306. When 
a mortgagee in possession renews a lease he may, in the absence 
of a contract to the contrary, add such money as he has spent 
in connection with the renewal to the principal money. See 
infra^ p. 675, s. 72, cl (<?).] 
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65* In the absence of a contract to the contrary , the 

Implied contracts by mortgagor shall be deemed to con- 
mortgagor. ^Iiq mortgageej 

(a) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists^ and that the mortgagor 
has power to transfer the same ; {*) 

{b) that the mortgagor will defend, or, if the mortgagee 
be in possession of the mortgaged property, enable him 
to defend, the mortgagor’s title thereto; (^) 

(c) that the mortgagor will, so long as the mortgagee 
is not in possession of the mortgaged property, pay all 
public charges accruing due in respect of the property ; (^) 

(d) and, where the mortgaged property is a lease for a 
term of years, that the rent payable under the lease, the 
conditions contained therein, and the contracts binding on 
the lessee have been paid, performed and observed down 
to the commencement of the mortgage ; and that the mort- 
gagor will, so long as the security exists and the mortgagee 
is not in possession of the mortgaged property, pay the 
rent reserved by the lease, or, if the lease be renewed, the 
renewed lease, perform the conditions contained therein and 
observe the contracts binding on the lessee, and indemnify 
the mortgagee against all claims sustained by reason of the 
non-payment of the said rent or the non-performance or 
non-observance of the said conditions and contracts; ('*) 

(e) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor mil pay 
the interest from time to time accruing due on each prior 
incumbrance as and when it becomes due, and will at 
the proper time discharge the principal money due on 
such prior incumbrance. (®) 

; Nothing in clause (o), or in clause (d), so far as it 
relates to the payment of future rent, applies in the case 
of an usufructuaiy mortgage. 
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The benefit of the contracts mentioned in this section 
shall be annexed to and shall go with the interest of the 
mortgagee as suchj and may be enforced by every per* 
son in whom that interest is for the whole or any part 
thereof from time to time vested, (^) 

[(^) See ante^ pp. 305-306. 

(2) See ante^ p. 273. 

Enable him,” i,e.^ the mortgagee, defend” is rather 
a vague expression. It is to be presumed that it is intended 
that the mortgagor should do everything in his power to 
enable the mortgagee to defend the mortgagor’s title. The mere 
advance of the money for the costs of defending a suit would not 
therefore be sufficient, 

(^) See 273 56^, 

(^) The mortgagee is given by this clause, rights similar to 
those possessed by him under the covenant contained in an 
English mortgage-deed when the property is leasehold, (see 
Davidson’s Precedents, Yol. II, Pt. II, pp. 819— *824.) 

(^) This clause seems hardly necessary. A subsequent mort- 
gagee must, of course, take subject to prior mortgages (see anteif 
p. 641, s. 48), and it is, of course, the duty of the mortgagor to pay 
the interest and principal due in respect of such prior mortgages. 

There seems to be no advantage in declaring, as the clause does, 
that the mortgagor enters into an implied contract with a subse-^ 
quent mortgagee to do this. 

(®) See p, 288.] 

66. A mortgagor in possession of the mortgaged pro- 

Waste by mortgagor IS not liable to the mortgagee 

in possession, allowing the property to de- 

teriorate I but he must not commit any act which is 
destructive or permanently injurious thereto, if the security 
is insufficient or will be rendered insufficient by such 
act. (0 

Explanation . — A security is insufficient within the meaning 
of this section unless the value of the mortgaged property 
exceeds by one-third j or, if consisting of buildings, exceeds 
by one-half, the amount for the time being due on the 
mortgage.:'(®)^-' • | 
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[O See p. 266. 

This section follows the English law. See Code on the Law 
of Mortgage, 4tli ed., p. 704. 

(^) Compare the rule laid down in Lewin on Trusts, 5th ed., 
p. 263. The expediency of enacting an arbitrary rule of this 
nature, at any rate so far as lands in the mofussii are concerned, 
seems open to question.] 

Rights and Liahilities of Mortgagee^ 

67. In the absence of a contract to tlie contrary, (^) the 
Eight to foieolosure mortgagee has, at any time after the 
mortgage money has become payable 
to him, (^) and before a decree has been made for the redemp- 
tion of the mortgaged property, or the mortgage-money has 
been paid (5) or deposited as hereinafter provided, a right to 
obtain from the Court (^) an order that the mortgagor shall 
be absolutely debarred of his right to redeem the property^ 
or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be 
kbsolutely debarred of his right to redeem the mortgaged 
property is called a suit for foreclosure. 

Nothing in this section shall be deemed — 

(a) to authorize a simple mortgagee as such to iustitute a 
suit for foreclosure, or an usufructuary mortgagee as such 
to institute a suit for foreclosure or sale, or a mortgagee by 
conditional sale as such to institute a suit for sale ('‘^) ; or 
(5) to authorize a mortgagor who holds the mortgagee’s 
rights as his trustee or legal representative, and who may sue 
for a sale of the property, to institute a suit for fore- 
closure (®) ; or 

(c) to authorize the mortgagee of a railway, canal or other 
work in the maintenance of which 'the public are interested, 
to institute a suit for foi'eclosure or sale j ( [) or 

.. .(d) ,to authorize a person interested in part only of the 
mortgage-money to institute a suit relating only to a corres- 
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ponding part of tlie mortgaged property, unless the mort- 
gagees have, with the consent of the mortgagor, severed 
their interests tinder the mortgage. (®) 

[(') See anUj pp. 409, 448 and 500. 

The right to foreclosure or sale conferred by this section, may 
be modified or excluded by agreement between the parties. This 
is not so in the case of the right of redemption (compare s. 60). 

(2) As to the time when the right to foreclosure or sale arises see 
ante, pp. 445-447. As in the case of redemption, [see ante, p. 659, 
s. 60,. note (*)] the Act fixes the time for foreclosure or sale as. 
“any time after the mortgage-money has become payable,” 
as in the case of foreclosure or sale, it seems impossible to 
suppose that it can ever have been the intention of the parties/ 
when fixing a date for payment of the mortgage money, that the 
mortgagee should have the right ‘to demand payment before 
such date. The words “ any time after the mortgage-money has 
become payable to him’^ must, in iMs section, be held to mean 
“ any time after the time (if any) fixed for payment of the 
mortgage-money has* expired.” It may be noticed that in s. 60 
it is the “ principal-money” which is referred, to. . Here it is. 
“the mortgage-money,” i^e,, the principal money and interest, (see 
the definition in s. 58.) The difference does not appear to be of 
much practical importance. 

(3) "^otild not a suit for foreclosure or sale be barred after 
•the mortgage-money has been tendered, having regard to the fact 
that s, 60 gives the right to redeem “ on payment or tender^^ ? 

(^) The Court is nowhere defined, but clearly means any 
'Court having jurisdiction to entertain a suit- for foreclosure or 
sale,' . , ■ ■ ■" ' .. 

■ (f) The effect of the limitations upon the section made by 

this clause would appear to be that an English mortgagee may 
alone institute a suit for foreclosure' or sale, a simple mort- 
gagee, and a mortgagee by conditional sale being restricted to a 
' suit for sale, and a suit for foreclosure respectively, whilst an 
usufructuary mortgagee cannot institute a suit either for foreclo- 
‘ sure or sale. This would seem to be in accordance with the exist- 
ing law, (see ante, pp. 441-448.) 

(«) This is the rule, of English law (seel Fisher’s Law of 
-Mortgage, Srd edition, p. 518). It is founded on principles of 
equity, for to allow a mortgagor in such a case to foreclose would 
place him in the position of a person whose duty and interest are 
conflicting. It may be noted that the clause can only apply in 
the case of an English mortgage, for in the case of that mortgage 
alone has the mortgagee the alternative right of foreclosure or sale, 
see snpra, cl, (a) note Q), : . 


668 


TRANSFER OF PROPERTY AGT^ 1882 . [SB, 67 , 68 . 


(j) The Select Committee say of this clause in tlieir first report, 
dated 2nd February 1878, para, 25 : “We have also prohibited 
mortgagees from interfering with the right of the public to the 
continued use of undertakings, such as canals and railways, in 
the maintenance of which the public are interested. The remedy 
of such mortgagees will be to obtain a receirer of the profits of 
the undertaking.” This is in accordance with the English practice, 
(see 1 Fisher’s Law of Mortgage, 3rd edition, p. 829.) lliere is, 
howeYer, no provisions in the Act stating that this is the remedy 
of the mortgagee in such a case. 

For the appointment of a receiver see the provisions of Act 
XXYIII of 1866, s, 6, cl, 2 and ss. 12 — 18 (applicable only in 
the case of English mortgages) and Chapter XXXVI of the Code 
of Civil Procedure. 

(®) See ante pp. 441 — 448. 

The clause only deals with cases in which the person suing is 
“ interested in part only of the mortgage-money.” It says notliing 
as to cases in which the person suing is interested in the whole of 
the mortgage-money, hut nevertheless institutes a suit relating only 
to a part of the mortgaged property, (see the cases cited, anie^ 
p. 442).] 

68. The mortgagee has a right to sue tlie mortgagor 

Right to sue for'mort. the mortgage-money in the follow^- 
gage money. , cases only : — 

(a) where the mortgagor binds himself to repay the 
same (^) ; 

(5) where the mortgagee is deprived of the whole or 
part of his security by or in consequence of the wrongful 
act or default of the mortgagor (® ) ; 

(e) where, the mortgagee being entitled to possession of 
the property, the mortgagor fails to deliver the same to bim^ 
or to secure the possession thereof to him without disturbance 
by the mortgagor or any other person. (^) 

Where, by any cause other than the wrongful act or 
default of the mortgagor or mortgagee, the mortgaged pro- 
perty has been wholly or partially destroyed, or the security 
is, rendered insufficient as defined in section sixty -sis, the 
mortgagee may require the mortgagor to give him within a 
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reasonable time another sufficient security for his debt, and, 
if the mortgagor fails so to do, may sue him for the 

mortgage-money. 

[(*) ^ Tlie mortgagor must bind bimself to repay the mortgage- 
money ill tlie case of a simple mortgage’’ and of an Englisli 
mortgage/’ [see the definitions, ante^ pp. 651 — 652, s. 58, els. (5) 
and ((3)]. In England the personal liability of the mortgagor is 
always implied (see 1 Fisher’s Law of Mortgage, 3rd ed., pp. 4—5), 
The effect of this clause is to exclude the personal liability of 
the mortgagor in all cases in which there is no express agreement 
to that effect, and the other clauses of the section do not apply. 
The clause is, therefore, of considerable importance, and should be 
carefully borne in mind by persons drafting mortgage-deeds. 

(f) See ante, pp. 273, 307 & 536. See also note on the next clause. 

It will be observed that this clause gives the mortgagee the right 
to sue for his mortgage-money, that is, presumably the whole of 
the mortgage-money, when he loses part only of his security 
through the default of the mortgagor. This seems hardly equi- 
table, In such a case, he should only be entitled to recover a 
proportionate amount of the mortgage-money. See JBUamler 
Misser v. Bam Simm Bookooh^ 

(f) See ante, '^^, 306, et eeq,, and 535-536. 

The clause does not appear to save cases such as that noted, ante 
p. 310, where the parties have agreed that the mortgagee shall in 
any event proceed against the land only. 

This and the preceding clause were noticed by the High Court, 
IST. W. P., in the recent case of JJiabhu Earn v. Girdhari 
8ingli‘\ which was not, however, one governed by the Act, 
In that case an usufructuary mortgagee to whom possession 
of the property had been delivered, sued the mortgagor for the 
mortgage-Bioney on the ground that the mortgagor had sold a part 
of the property, and the purchaser had deprived him of possession 
of *such part. One of the conditions inserted in the deed of mort- 
gage was, that if on the part of the mortgagor, or other persons, 
any kind of dispute or any interference or obstruction took place in 
obtaining of possession by the mortgagee of the mortgaged pro- 
perty,” the mortgagee should be entitled to sue for the mortgage- 
money. The Court held that the mortgagee was not ^ entitled by 
virtue of the condition to sue for the mortgage-money, inasmuch as 
the condition contemplated only the case of the mortgagor, in the 
first instance, in breach of the conditions of the mortgage, failing 
to deliver possession to the mortgagee. In the judgment the 
f(')lIowing observations occur < 

* 25 W. E., 7. I LL* R. 6 AH., 298, pp, 30J , 302.) 
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/ In otlier words, we Bold that; the clause contemplated such 
conditions as are described in cl. (e) of s. 68 of the Transfer of 
Property Act — conditions which under the long-established rule of 
mortgages in India, render the mortgage-money recoYcrable, when, 
in ihe^rsl instance^ the mortgagor^ in breach of the conditions of 
the mortgage, fails to deliYcr possession to tlie mortgagee, or to 
secure his possession from any obstruction or disturbance even by 
^ any other person ^ an expression the use of which both in the 
coYenant of the mortgage-deed and in the clause of the section is 
noticeable. The circumstances wliich the plaintiffs allege in this 
case as their cause of action constitute neither failure to deliver 
possession nor failure to secure the mortgagee in possession, but 
subsequent deprivation of possession after it has been once obtain- 
ed and secured ; in other words, the circumstances mentioned in 
cL (5) of s. 68 of the Transfer of Property Act, from which clause 
the phrase or any other person!'^ is signiiicantly absent.” 

As the case was not gOYcrned by the Transfer of Property 
Act, these remarks on the Act were extra-judicial. At the 
same time it may be noticed that it is doubtful whether the con- 
struction then put on cl. (c) of this section was not somewhat too 
narrow. There is nothing in the clause limiting it, as the judgment 

■ suggests^ to cases in which the mortgagor fails to secure possession 
to the mortgagee in the first instance,. The language of the clause 
is general, and seenivS to cover any failure to secure possession to the 
mortgagee at my time during which the mortgagee is entitled to 
remain in possession. 

(-i) See ante^ pp. 307-308. 

This paragraph would seem to apply to cases in which the 
property is destroyed by diluvion, fire or other superior force. 
It was inserted by the Law Commissioners of 1879 (see p. 33 
of their Report, dated 15th ]N"oYember 1879). In so far as 
it gives the mortgagor the option of giving the mortgagee 
another sufficient security for his debt instead of at once paying 
up the mortgage-money it appears to be new in this country.] 

69. A power conferred bj the mortgage-deed on the 
mortgagee^ or anj person on his behalf, 
yalid. to sell or concur m seilmg, in de- 

fault of payment of the martgage- 
moneyj the mortgaged property, or any part thereof, 
without the intervention of the Court, is valid in the fol- 
lowing cases (’) and in no others (®) (namely) — • 

■ ,:(ab,wlier6 the mortgage is an English iBoxdgaga, and 

I mortgagor nor -the mortgagee is a Hiodn^ 



s. 69.] 
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Muhammadan or Buddliist or a member , of any other race, 
sect, tribe or class from time to time specified in this behalf by 
the Local Government, with the previous sanction of the 
Governor-General in Council, in the local ofiical Gazette (^) ; 

(b) where the mortgagee is the Secretary of State for 
India in Council (^) ; 

(e) where the mortgaged property or any part thereof 
is situate within the towns of Calcutta, Madras, Bombay, 
Karachi or Rangoon. (^) 

But no such power shall be exercised unless and until — 

(1) notice in writing requiring payment of the principal 
money has been served on the mortgagor, or on one of 
several mortgagors, and default has been made in payment 
of the principal money, or of part thereof, for three months 
after such service ; or 

(2) some interest under the mortgage amounting at 
least to five hundred rupees is in arrear and unpaid for three 
months after becoming due. (®) 

When a sale has been made in professed exercise of such 
a power, the title of tbe purchaser shall not be impeachable 
on the ground that no case had arisen to authorise the sale, 
or that due notice was not given, or that the power was 
otherwise improperly or irregularly exercised] but any 
person damnified by an unauthorized, or improper, or irre- 
gular exercise of the power shall have his remedy in damages 
against the person exercising the power. 

The money ^yhich is received by the mortgagee, arising 
from the sale, after discharge of prior incumbrances, if any, 
to -which the sale is not made subject, or after payment into 
Court under section fifty-seven of a sum to meet any prior 
incumbrance, shall, in the absence of a contract to the con- 
trary, be held by him in trust to be applied by him, first, in 
paj'iiient of all costs, charges and expenses properly incurred 
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by liiin as incideat to the sale or any attempted sale ; and, 
secondly, in discharge of the mortgage-money and costs 
and other money, if any, dae under the mortgage ; and the 
residue of the money so received shall be paid to the person 
entitled to the mortgaged property or authorized to give 
receipts for the proceeds of the sale thereof (’). 

Nothing in the former part of this section applies to 
powers conferred before this Act comes into force. (“) 

The powers and provisions contained in sections six 
to nineteen (both inclusive) of the Trustees and Mort- 
gagees’ Powers Act, 1866 , shall be deemed to apply 
to English mortgages, wherever in British India the 
mortgaged property may be situate, when neither the 
mortgagor nor the mortgagee is a Hindu, Muhammadan 
or Buddhist, or a member of any other race, sect, tribe 
or class from time to time specified in this behalf by the Local 
Government, with the previous sanction of the Governor- 
General in Council, in the local oflScial Gazette. (®) 

(0 See pp, 139_i48 for the old law. 

The history of this section is as follows In the Bill as introduced 
(see s. 24) powers of sale were, subject to certain provisions for the 
protection of the mortgagor, declared valid in all eases. The Sel^ 
Committee, to whom the Bill was first referred, diaannrnv.,1 .f ill 


rupees or upwards. Lastly, the Select Oomn 
the section as mociified by the Law Come 
changed their minds (see their final Beport. 
1882, para. 4), and having formed the opinion 
^ 1 country in which the power was 

redraited the section in its present shape, 
foom a Minute by Sir Charles Turner in i 
Statement'' of Objects and Beasonstothe 
became Act III of 1885, will be found to thn 
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( 2 ) Tliese words were added by . Act III of 1885, “ so as to 
express clearly wbat was actually intended” (see tlie S’tateinent=^ of 
Objects and Reasons to Act III of 1885, para. 14). This they have 
no doubt effectually done, as in future th^ validity of powers of sale 
is distinctly limited to the cases specified in this section. 

(0 The words or a member, &c.,” to the end of the clause 
were added by Act III of 1885, for the reason that there are other 
classes whom it is even more necessary to exclude from, the opera- 
tion of the exceptional provision in this clause than Hindus, Muham- 
madans and Buddhists (see the Statement^ of Objects and Reasons 
to Act III of 1885, para. 14.) 

It is submitted, however, that this clause should not exempt any 
person whatever from its provisions. As pointed out in the case of 
Bitamber Narayendas v. Vamnali S}iamji\ (see ante, pp. 145-146) 
when parties, whoever they may be, choose to adopt the English 
forms of contracting, they may reasonably be supposed to have 
intended to contract with reference to English law. 

For the persons covered by the terms Hindu,” Muhammadan/’' 
and Buddhist,” see p. 200 of Stokes’ Indian Succession Act 
(note on s. 331). 

(^) This is a new provision. Under the old law there was no. 
special exemption in favor of the Secretary of State. 

(^) This clause merely gives effect to what is the existing 
law certainly in the Presidency towns of Calcutta, Madras, and 
Bombay, and probably also in Karachi and Rangoon. 

(®) Compare the Conveyancing and Law of Property Act, 1881, 
(44 and 45 Yic. c. 41) s,' 20. These conditions, however, differ 
from those laid down in the Statute in several respects. By the 
Statute the notice must be notice requiring payment of the “ mart-- 
gage-money P In the Act the principal money is substituted. The 
reason for this change is not apparent, especially as the first clause 
of this section speaks of default of payment of gage- 

money P Again, under the Statute the interest under the mortgage 
requires to be in arrear only for two months after becoming due, 
in order to entitle the morfgagee to exercise his power of sale. 
Under the Act the period is three vnouth.^, and the interest must 
amount to at least five hundred rupees. The effect of this limitation 
apparently is that, when the interest in arrear does not amount to 
five hundred rupees, a notice in writing is always required. Lastly, 
the Statute gives a third case, in which the power of sale may be 
exercised, namely, when there has been a breach of some condition 
other than and besides a covenant for the payment of the mort- 
gage-money. Such a case is not provided for by the Act. 

^ Published in the gazette of Mdia, dated 23rd August 1884. 
t I. L. B., " ' ' 
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(^) Tlie next two paragraphs, as to the rights of purchasers un- 
der powers of sale and disposal of proceeds of sale are taken mrbaiim 
from s. 21, clauses (2) and (3) of 44 and 45 Vie, c. 41, The 
words in the absence of a contract to the contrary’* do not occur 
in clause (3) of s. 21 of the Statute, but are in accordance with 
the proYisions of s. 19, clauses (2) and (3) thereof. It is notice- 
able that none of the other clauses of s. 21 of the Statute are 
adopted in the Act. 

(®) Compare s. 21, clause (4) of 44 and 45 Vie. c. 41. 

It seems questionable whether this provision is required with 
reference to the saving in s. 2, cl. (c) (see p. G12), 

(^) The words “ or a member etc.,” to the end of the section 
were added by Act III of 1885, (see supra^ p. 673 note (®). 

The sections of Act XXVIIl of 1866, to which this clause 
refers, are set out in App. A. post^ p. 729, 

With regard to this clause the Select Committee say in their 
final report; “We have taken the opportunity to declare the 
applicability of ss. 6 — 19 of Act Xo. XX VIIl of 1866, respecting 
which some doubt exists,*’ Though the mortgages to which those 
sections of Act XXVIIl of 1866 are declared to apply, are 
mortgages to which this section is also applicable, the jjrovisions 
in Act XXVIIl of 1866, relating to the exercise of powers 
of sale differ, it will be seen, very materially from those contained 
in this section. The provisions of Act XXVIIl of 1866 would 
seem, however, to be applicable only to cases in which the deed 
does not confer any express power of sale, while this section on the 
contrary is confined to cases in which the deed does confer 
such a power (see the fix’st clause of this section). If there be this 
distinction, then there is no confikt between the provisions of Act 
XXVIIl of 1866 . and this section. At the same time tlie anomaly 
remains that when an English mortgage contains no express 
power of sale, one set of rules, namely, those laid down by Act 
XXVIIl of 1866, is applicable to the exercise of a pow’er of sale, 
while if the mortgage does contain an express power of sale, the 
exercise of the power is governed by another set of rules, namely 
those contained in this section.] 

70. If, after the date, of a mortgage, any accession is 
Accession to mort- mortgaged property, the 

gaged property. mortgagee, in the absence of a contract 

to the contrary, shall, for the purposes of the security, be 
entitled to such accession. (*) 

Illustrations* 

^ (a). A mortgages to B a certain field bordering on a rx^er. The field is 
mexeased by alluvion, For the purposes of his security, B is entitled to 
theuLcrease. 
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(/>). A mortgages a certain plot of building land to B and afterwards 
erects a house on the plot. For the purposes of his security, B is entitled 
to the house as well as the plot, 

[(^) See mife, pp, 284-285 ; see also for the English law, 
1 Fisher’s Law of Mortgage, 3rd ed., p. 305. Compare also ante^ 
s, 63, for the rights of the mortgagor when the security comes to 
an end.] 

71. When the mortgaged property is a lease for a term 

ilenewal of mortgaged years, and the mortgagor obtains 

a renewal of tlie lease, the morto-aoree, 
in the absence of a contract to the contrary, shall, for the 
purposes of the security, be entitled to the new lease, {*) 

[(^) For the English law, see 1 Fisher’s Law of Mortgage, 
3rd ed , pp. 305-806, and compare ante, s. 64 for the rights of the 
mortgagor on redemption.] 

72. When, during the continuance of the mortgage, 

Eights of mortgagee (’) mortgagee takes possession of 
in possession. mortgaged property, he may (®) 

spend such money as is necessary — 

(a) for the due management of the property and the 
collection of the rents and profits thereof ; (®) 

(5) for its preservation from destruction/ forfeiture or 
sale; (^) 

(c) for supporting the mortgagor’s title to the pro*- 
perty;(=) 

(d) for making his own title thereto good against the 
mortgagor (^) ; and 

(e) when the mortgaged property is a renewable leasehold^ 
for the renewal of the lease ; (’) 

and may, in the absence of a contract to tlie contrary, 
add such money to the principal-money, at the rate of 
interest payable on the principal, and where no such rate 
is fixed at the rate of nine per cent, per annum. 

Where the property is by its nature insurable, the 
mortgagee may also, in the absence of a contract to the 
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tiontraryj insure and keep insured against loss or damage 
by fire tbe whole or any part of such property ; and the 
premiums paid for any such insurance shall be a charge on 
the mortgaged property^ in addition to the principal money, 
with the same priority and with interest at the same rate. 
But the amount of such insurance shall not exceed the 
amount specified in this behalf in the mortgage-deed or 
(if no such amount is therein specified) two-thirds of the 
amount that would be required in case of total destruction 
to reinstate the property insured. (’*) 

Nothing in this section shall be deemed to authorize 
the mortgagee to insure when an insurance of the property 
is kept up by or on behalf of the mortgagor to the amount in 
which the mortgagee is hereby authorized to insure. (^) 

[(’•) The cases to which this section is applicable are those in 
which “ during the continuance of tlie mortgage, the mortgagee takes 
possession of the mortgaged property.’’ It is presumed that 
these words are intended to co?er usufructuary mortgages, 
though in the case of those mortgages, fhe mortgagee takes pos- 
session, strictly speaking, before the mortgage commences rather 
than during its continuance, for until the mortgagee gets pos- 
session there can be no usufructuary mortgage [see the definition 
in s. 58, cl. (d),] 

(2) It will be observed that this section only defines the 
rigTiU of the mortgagee, who is in no way hound under this section 
to spend money on any of the objects enumerated in it. 

(^) See pp. 571-572. 

(4) See ante, pp. 273-274, 278, and 572-573. 

Under the English law (see 2 Fisher’s Law of Mortgage, 3rd ccL, 
pp. 950 et seq^.) an allowance will not ordinarily be made to a mort- 
gagee for improvements, unless they were necessary for the preserva- 
tion of the estate, or were made with the sanction of the mortgagor. 
This clause would seem to be in accordance with that law, for the 
section only states the cases in which the mortgagee has a right, 
apart from any sanction given by the mortgagor, to spend money 
on the estate. There is nothing either in the section or in the 
Act to prevent an allowance being made to the mortgagee for 
improvements, even though they did not preserve the property 
from destruction, if made with the sanction of the mortgagor, 

(f) Compare 2 Fisher’s Law of Mortgage, Srd ed., pp. 045-94G. 

, : (®) Compare 2 Fisher’s Law of Mortgage, 3rd ed., p. 946. 
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(^) Compare 2 FisWs Law of Mortgage, 3rd ed., p. 945. 

(®) Tliese provisions as to insurance are new at any rate 
so far as mofussil mortgages are concerned. Tliey are apparently 
taken from, tlie Conveyancing and Law of Property Act 1881, 
Statute (44 & 45 Yic. c. 41) s. 19, cL (ii) and s.23,cls.(l) & (2) (iii). 

It is to be presumed that these provisions are restricted to 
cases in wMcli the mortgagee has taken possession of the mort- 
gaged property. This may perhaps be inferred from the use of 
the word “ also,” but the point is not as clearly brought out as 
it might be. 

(^) There seems to be nothing here or elsewhere in the 
Act of the nature of that contained in 44 and 45 Yic. c. 41, 
s. 23, cl. (3) requiring a mortgagor, who keeps up an insurance, to 
apply the money to re-instating the property or reducing or 
discharging the mortgage. Section 49 is confined to cases in which 
the property is insured at the date of the mortgage^ 
cl. (/) merely prescribes the duty of the mortgagee in this respect. 
The point does not seem to be of much importance as the mort- 
gagor would only usually keep up an insurance of the property 
by special agreement with the mortgagee, in which case the mort- 
gage-deed would contain a provision as to the application of the 
insurance money (see for example, 2 Davidson’s Precedents, 2nd ed., 
Pt. II, p. 784). The provisions of section 23, clause (3) of 44 and 
45 Yic. c. 41, seem to make it unnecessary for English mortgage- 
deeds now to contain any such provision (see the forms given in 
2 Prideaux, pp. 517 and 520.)] 

73. Where mortgaged property is sold through failure 
Charge on proceeds of to pay arrears of revenue or rent due 
revenue-sale. respect thereof, the mortgagee has 

a charge on the surplus, if any, of the proceeds, after 
payment thereout of the said arrears, for the amount 
remaining due on the mortgage, unless the sale has been 
occasioned by some default on his part. (‘) 

[(1) See ante pp. 273-274 and 538. 

This section would appear to he in accordance with the 
existing general revenue law in the three Presidencies, and with 
the law in Bengal relating to patni-tenures and otlier tenures and 
under-tenures which are liable to be sold for arrears of rent, 
free of all incumbrances, such for example as are covered by 
s. 66 of Act YIII (B.C.) of 1869. 

It seems doubtful, however, whether it would have any applica- 
tion to a case in which an estate is sold for arrears of revenue 
due by a co-owuer where a separate registration has been effected, 
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under tlie pro?i{3ions of 11 of Act XI of 1859, or where a tenure 
or under-tenure is .sold for arx’ears of rent, where such sales are 
subject to any incumbrance existing at the date tliereof (see for 
■ example, SJiahaboodeen v. Futteh AU^), or whetlier it fits 
in with the rent law in Madras, where it has recently been held 
that a sale by a landlord of a tenant’s interest in his holding for 
non-payment of rent under the provisions of the Rent Recovery 
Act (Mad, Act VIII of 1865) does not defeat existing incum- 
brances (see Bayagopalacliari v. Siibharaya Mudali^). 

In such cases if this section has any application the mortgagee 
would apparently have the option of going against tiie surplus 
sale proceeds as well as of following the land in the hands of the 
purchaser — a result which the legislature can hardly have intended. 
It is possible, therefore, that a Court of law in construing this 
section might hold that it has no application to cases -when a 
sale takes place subject to existing incumbrances upon the ground 
that the “ mortgaged property” is not then sold, but only the 
right, title and interest, or in other words the equity of redemption 
of the mortgagor, and though the section has not as yet been the 
subject of a judicial decision, this would appear to be a reasonable 
construction to put upon it,] 

74. Any second or other subsequent mortgagee may (^ ), 

Bigbt of subsequent amount due 

mortgagee to pay oS on the next prior mortgage (®) has 
prior mortgagee. , n » j i jl 

become payable, tender such amount 

to the next prior mortgagee (^), and such mortgagee is 
bound to accept such tender and to give a receipt for such 
amount (®); and (subject to the provisions of the law 
for the time being in force regulating the registration 
of documents) the subsequent mortgagee shall, on obtaining 
. such receipt, acquire, in respect of the property, all the rights 
and powers of the mortgagee^ as such, to whom he had 
made such tender. 


[(^) See ante, pp, 318, 334. 

The procedure prescribed by the provisions of this section are 
new. They are based on certain proposals made by the Law Com- 
missioners (see their Sixth Report, dated 28th May 1870, p, 12,) 

(^) Xo notice is contemplated in any case, but compeare s. 60 
ante, p. 658, as to notice before payment or tender by the mortgagor. 

. ; ,, * 7 W. R^^ (F' B.) ’ 

J X» L, R, 7 Mad. 31 (F. B,} and see ante, p. 271 note (a*). 
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(^) Tliongli a subsequent incumbrancer may apparently redeem 
any prior mortgagee (see s. 75) be can pay off according to tbe 
procedure prescribed by this section only the amount due on the 
next prior mortgage.” 

(^) That is, the amount due on the next prior mortgage. If 
he tenders less than this, the prior mortgagee would not seemingly 
be bound to accept the tender. In some cases, however, it would 
be impossible for the subsequent mortgagee to ascertain this 
amount without an adjustment of accounts, but for this no 
provision is made. 

(5) The section does not state what the remedy of the sub- 
sequent mortgagee is, ii the prior mortgagee refuses to accept the 
tender or to give a receipt. But he would apparently, under the 
provisions of the following section, be entitled to bring a suit for 
redemption (see ante s. 60 and 'post s. 91.)] 

76. Every second or other subsequent mortgagee has, so 

^ ^ ^ far as regards redemption, foreclosure 

gagee against prior and and Sale of the mortgaged property, 
subsequent mortgagees. ,, ... • i. 

the same rights against the prior 

morto’atyee or mortgagees as his mortgagor has against such 

prior mortgagee or mortgagees aiid the same rights against 

the subsequent mortgagees (if any) as he has against his 

mortgagor. (‘) 

[(1) See ante p. 334. This section gives legislative expression 
to the old rule redeem up, foreclose down,” see 2L\Boposf, p. 692, 
note (3) on section 86, as to the form of decree where subsequent 
incumbrancers are made parties.] 

76. When during the continuance of the mortgage (^), 

Liabilities of mort- mortgagee takes possession of the 
gagee in possession. mortgaged property,— 

(a) he must manage the property as a person of ordinary 
prudence would manage it if it were his own ; ( ) 

(h) he must use his best endeavours to collect the rents 
and profits thereof; (^) 

(c) he must, in tbe absence of a contract to the contrary, 
out of the income of the property, pay the Groveriiment* 
revenue, all other charges of a public nature accruing due 
in respect thereof during sueh -possession and any arrears 
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of rent in default of payment of wiiicli the property may 
be summarily sold ; 

(d) he must:^ in the absence of a contract to the contrary^ 
make such necessary repairs of the property as he can 
pay for out' of the rents, and profits thereof after deducting, 
from such rents and profits the payments mentioned in 
clause (g) and the interest on the principal money ; (■') 

(e) he must not commit any act which is destructive or 
permanently injurious to the property ; (^) 

(/) where he has insured the whole or any part 
of the property against loss or damage by fire^ he 
mustj in case of such loss or damage^ money 

which he actually receives under the policy ^ or so much 
thereof as may be necessary, in reinstating the property, 
or, if the mortgagor so directs, in reduction or discharge 
of the mortgage-money 5 {’) 

(g) he must keep clear, full and accurate accounts of 
all sums received and spent by him as mortgagee, and, at 
any time during the continuance of the mortgage, give the 
mortgagor, at his request and cost, true copies of such 
accounts and of the vouchers by which they are sup- 
ported ; (®) 

(h) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair ocou- 
patiou-rent in respect thereof, shall, after deducting the 
expenses mentioned in clauses (c) and (cZ), and interest 
thereon, be debited against him in reduction of tlie amount 
(if any) from time to time due to him on account of interest 
on the mortgage-money, and so far as such receipts exceed 
any interest due, in reduction or discharge of the morlgage- 
nioney, the surplus, if any, shall be paid to the mort- 
gagor ; (9) 

. (i) when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time being due on 
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the mortgagej the mortgagee mustj uotwithstanding the 
provisions in the other clauses of this section, account for 
his gross receipts from the mortgaged property from the 
date of the tender or from the earliest tinie when he could 
take such amount out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties im- 
posed upon him by this section, he 
accounts are taken in 
pursuance of a decree made under 
this chapter, be debited with the loss, if any, occasioned by 
such failure. (^ *) 

[(^) For the effect of the words during the continuance of, 
the mortgage,” see ante, p. 676, s. 72, note (i). 

. (2) See ante, pp, 266 and 282, and compare 2 Fisher’s Law 
of Mortgage, 3rd ed., p. 948. * - ^ 

In a case decided by • the Bombay High Court {Girjoji 
B* Bomr Y, Eesliavrav N. B. Minge^'), it was held that a 
moi’tgagee in possession was bound to cultivate the best crop whidi 
the land was ordinarily capable of yielding ; for the phrase 

person of ordinary prudence,” see s. 151 of the Indian 
Contract Act, 1882. ' > ‘ . 

(^) See ante, p. '283 ; and compare 2 Fisher’s Law of Mortgage,' 
3rd ed., pp. 935 and 943, and the remarks of Jessel, M, E., ih 
Mayer Y, Murray, 

O See ante pp. 273, seg,, 283 and 573, and the remarks 
on this clause hj Mahnood, J., in Eai Y, Golind Tiwari,% . 

It is not quite clear what the words ^^ all other charges, of 
public nature” cover. Such allowances, as and hagqs 

of chowkidars and putwarees are, it is believed in many cases, hot 
fixed by the Government, and do not seem therefore to come 
naturaliy under the classification of charges of 2 ^ puhlic nature. The 
mortgagee in possession should, however, be certainly bound to 
pay, them. ' , : ' 

As the clause stands the words accruing due in respect 
thereof during such possession” would seem only to govern the 
immediately preceding words, “ other charges of a public nature.”^ 
They should, however, also govern the words “ the Government 
revenue,” and it is apparent from the earlier drafts of the Bill 
that they were intended to do so. . j 

* 3 Bum. H,' 0. 222. ' . t^L. B..;8 Oh. D. , 

I I. L. R. 6 All, 303 (<?/. p. 309.) 
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The last words o! tlie danse were added to meet the ease of 
patiii tenures atul Baleable niider-tenures. (See farther report of 
the Select Coiriuiittee, dated iOth February 1870, para. 25.) This 
clause is described by Malmood^ J., in a recent case — JaiJU Bai 
Y. GoUni Tlimri ^* — as foraiuiating a rule of law well recogniml 
by the Courts. 

It may be observed that neither in this clause nor elsewhere in 
ilie .Act is tlioia,} any provision prescribing the liability of a mort- 
gagee of leaseliolfl property who. is. .in possession to pay the rent. 
This oiiussioii has been noted by Qmth^ C.J., hi Kam^e Loll 8eti 
w Nkioriii^ 2)a$s€ef (referred to anie^ p. 283.) 

{*) See auie^ p. 2S2, and compare 2 Fisher’s Law of Mortgage, 
3rd ed., p. 11.18, 

The Hui)jeet of this clause is prolmhly covered also by cl. («) 
of this section. It is presumed that the “ rents and profits” 
referred to in this edause are the same a.s the income referred 
to In cl. (ay It is not apparent why a different expression is used. 

The principal money’’ referred to at the end of the clause must 
mean ' the principal money of which payment is secured for 
the time lieing.” £Seo the definition of mortgage-money, ante 
BiSSj.eL id)*’}' ■ ■ . ' 

See pp. 282-283. 

(^) Compare the provisions of the Conveyancing and Law of 
rroperty Act, 1881, (44 and 45 Vic. c. 41) s. 23, clauses (3) and 
(4), and see ankj p. 677, s. 72 note (^). ^ 

See pp. 283-284 and Chap. X generally. . . 

It. will 1)0 observed the mortgagee is only ohligecl to 
keep accounts of sums received and spent by him as mortgagee.” 
This is in aecordaiico with the existing law, (see ante, pp. 549- 
550 and 561). 

Tin,! provision in this clause requires the mortgagee at any 
iiiiu! during the continuance of the mortgage” to give the mort- 
gagor fopi«,‘S of llie accounts. Ifc would thus apparently empower 
the mortgagor to reqtui’e the accounts to be produced even wlien 
he had no intention of redeeming. 

Bee (tnfe^ Chap. X generally, and espeeialiy pp. ^^^551, 
56P-57tb and the remarks on tins clause by Mahmoodj J., in 
JaijU Bui V. Cfohind TiimriJ^ 

III rcutling this clause the proTiskms of s. 72 imist not be 
fiverbiMkr^d. Though the payments referred to in els. (c) and 
m of this rvijthiJi,' namely, those on aecountof the Government 
rereiiue imd other public or semi-public cdiarges, the interest 
on the priiicipal money secured, and necessary repairs are tho 

* i. L, ll* 6. AIL, :iM3 iid\ p. im.) t h L. lb m Cak* lid* 
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only ones wHcIi are to be taken into account when calculating 
tbe amount of tbe mortgagee’s receipts, the payments referred to 
in s. 72 are to be taken into account when calculating the amount 
of the principal money secured under the mortgage. At the 
same time there is a practical difference between payments made 
by the mortgagee under this section, and those made under s. 72, 
The former he is entitled to have repaid to him before any receipts 
are carried to his debit, whilst he has to wait for the repay* 
ment of the latter until the principal money is repaid. 

The word receipts” in this clause must, it is presumed, be 
treated as equiralent to the income” referred to clause (o), and 
the rents and profits” mentioned in clause (J), 

The provision in this clause that the receipts referred to are, 
after deducting the expenses mentioned in clauses (c) and (d), to 
be debited first to the amount due to the mortgagee on account 
of interest on the mortgage-money,” would appear to be incon- 
sistent with clause (d). For under that clause the expenses men- 
tioned in* it are not to be paid until after the interest on the 
principal money has been paid. So that, if any expenses have 
been paid under clause (d) there should be no interest remaining 
due to be paid under this clause. 

The references to mortgage-money,” made in this clause, would 
seem to be inaccurate. They ought to be to ‘‘the principal 
money.” [See the definition of “mortgage-money” in s. 58, 
clause (a).’] 

It may be noted lastly that the whole clause seems rather out 
of place in this section. 

(10) gee«!?z^e, p. 374. 

Tb is to be observed that under this clause the mortgagee must 
account for his “ gross receipts.” Compare the provisions of 
clause (Ji.) 

(i i) Bee ante, 275, 282-283,571 and 573-575, and the 
remarks on this clause by MaJmood, J., in Jaijit Bai v. Qobind 

77. Nothing ill section seventy-six, clauses (&), (cZ), (g) 
and (A), applies to cases where there 

^ Receipts in lieu of in- jg contract between the mortgagee 

terest, : . ° f 

and the mortgagor that the receipts 
from the mortgaged property shall, so long as the mortgagee 
is in possession of the property, be taken in lien of interest 
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©li the princtpal money, or in lieu of siieli intereafc and 
defined portions of the principal. (*) 

[(^) See ante, pp. 389 — 391, 549 and 561, as to the 
mortgagee not being required to account when there is a con*- 
tract of the nature referred to in this section. The prorLsioii 
that in such cases he is not bound to collect the rents aiifl profits 
or repair [see s. 76, clauses {h) and (J)] is new and was added by 
the Indian Law Commissioners (see their lieport, dated 15th 
Noyember 1879, p, 34).] 

Priority* 

78. Where, through the fraud, misrepresentation or 

gross neglect of a prior mortgagee, 
prio?Sg?g1e!°* another person has been induced to 
advance money on the security of the 
mortgaged property, the prior mortgagee shall be postponed 
to the subsequent mortgagee. .(*) 

‘ [(*) See C5a^<3, p. 291, and compare 2 Fisher’s Law of Mort- 
gage, 3rd ed., pp. 877 — 878. 

: The ordinary rule as to priority is laid down ante^ p. 641, s. 48. 
*■ The object of this section is .to apply the doctrine laid down by 
lord Penman in Pickard y. Sears^ (see Select Committee’s 
Beport, dated 2ttd February 1878, para. 34). It seems doubtful, 
ho weyer, whether with reference to s. 115 of the Indian Eyidence 
Act the section was really required. 

The words fraud” and “ misrepresentation” are defined in 
ss. 17 and 18 of the Contract Act of which this Act is to be taken 
as part. The phrase gross . neglect” is not unlikely to giye 
rise to difficulties. Thus it might be contended that a prior 
mortgagee, who neglects to take possession of the title-deeds, and 
\thus enables the mortgagor to make a second moi'tgage of tlie 
property, is guilty of' “ gross neglect” within the meaning 
of the section. If so the effect of the section will be to require 
the mortgagee to get possession of the title-deeds at any rate 
in every case in which he does not get possession of the, property.] 

79. If a mortgage made to secure future advances, the 

• , . performance of an eugagemenii or the 

Mortgage to secure * ^ ^ 

^ancertain amount when balance of . a running account, ex- 
maximum is expressed, ,, . j. i -i 

. presses the maximum to be secured 
ihereby, a subsequent mortgage. of the same property shall, 


. * 6 A. IS. 469. 
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if made with notice (*) of the prior mortgage^ be post- 
poned to the prior mortgage in respect of all advances or 
debits not exceeding the maximum, though made or allowed 
with notice of the subsequent mortgage. 0 

Illustration. 

A mortgages Suitanpiir to Ms bankers, B & Co., to secure the balance 
of his account with them to the extent of Rs. 10,000. A then mortgages 
Sultanpur to 0, to secure Es. 10,000, 0 having notice of the mortgage 
to B & Co., and 0 gives notice to B & Co. of the second mortgage* 
At the date of the second mortgage, the balance due to B & Co. does not 
exceed Es, .5,000, B & Co. subsequently advance to A sums making the 
balance of the account against him exceed the sum of Es. 10,00(>, 
B & Co. are entitled, to the extent of Rs. 10,000, to priority over 0, 

[0. As to “ notice” see the definition, ante, p. 616, s. 3. 

(2). This section is opposed to the present English law, under 
which, although a mortgage is expressly made to secure the sum 
then lent and also further advances, and although the second 
mortgage is made to another person with notice of the first, yefc 
if the further advances are made by the first mortgagee, with notice 
of the second, the first mortgagee cannot tack such advances 
against the second.” See Coote on Mortgages, 3rd ed., p. 826. 
See also 2 Fisher’s Law of Mortgage, Srd ed., p. 613, for the 
objections to the doctrine laid down in this section, which was, 
however, adopted on the ground that it was more just” by the 
Law Commissioners. (See their Sixth Eeport, dated 20th May 
1870, p. 12.) 

, The section, as originally drawn, was restricted to mortgages 
made to secure running accounts. It was extended to mortgages 
to secure further advances, and the performance of engagements 
by the Law Commissioners of 1879. (See p. 34 of their Report, 
dated loth I^ovember 1879). As the mortgage must express “ the 
maximum to be secured thereby,” it would seem that the section is 
iiiapplicable when the mortgage is given to secure a general balance 
of a floating account, without any maximum amount being fixed. 
In such a case the further advances made by the first mortgagee 
Would apparently be postponed to the second mortgage, (see infra, 
■■s.'BO).]' 


80. No mortgagee paying off a prior mortgage, whether 
with or without notice (') of an inter- 

Tacking abolished. i n i 

mediate mortgage, shall thereby 
lequire any priority in respect of his original security. 
Lnd, except in the ease provided for by section seventy-? 
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nine, no mortgagee making a snbsequeut; advance to the 
mortgagor, whether with or without notice of an inter- 
mediate mortgage, shall thereby acquire any priority in 
respect of his security for such subsequent advance, ('^) 

[(^) As to notice see the definition anie, p. 616, s. 8, 

(2) See ante, pp. 819-820, 

This provision was introduced by the Law Commissioners (see 
their Sixth Eeport, dated 28th May 1870, p. 12.) As pointed 
out by them the system of tacking’^ is based wholly on technical 
grounds, and might almost be expected to fall of itself when the 
distinction between legal and equitable estates is abolished. So 
far as the mofussil is concerned, the section can hardly bo said 
as stated in the marginal note to abolish tacking, seeing that 
tacking as described in this section has apparently never Ixjcn 
recognized there.] 

Marshalling and Contribution*'^ 

81 . If the owner of tw'o properties mortgages them both 

to one person and then mortgages one 

Marshalling securities. « , . 25 o 

01 the properties to another person 

who has not notice ( ‘ ) tke former mortgage, the second 

raortgagee is, in the absence of a contract to the contrary^ 

entitled to have the debt of the first mortgagee satisfied out 

of the property not mortgaged to the second mortgagee so 

far as such property wdll extend, but not so as to prejudice 

the riglits of the first mortgagee or of any other person 

having acquired for valuable consideration an interest in 

either property. 

[(5) As to notice see the definition, ante, p. 616, s. 8. 

(2) Bee ante, pp. 826 and 491-492; and compare 2 Fisher^ 
Law of Mortgage, 8rd ed., pp. 704, et seg. See also Coote on Mort- 
gages, 4th ed., chap. LXXVI, 

' “These, rights act reciprocally, and rest upon the principle that a 
fund, which is equally liable with another to pay the debt, shall not es-* 
cape because the creditor has been paid out of that other fund alone ; and 
on the other hand, that a creditor, who has the means of satisfying his 
debt out of several funds, shall so exercise his right as not to take from 
another creditor or claimant the fund which forms his only security.” 

Fisher's Law of Mortgage, 3rd ed., p, 601)). The application of these 
doctrines in the case of mofussil mortgages is new. 
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In this section the word “ debt” wotdd seem to be used for 
“ mortgage-money.” (See infra note (i) on s. 82).] 


82 . Where several properties, whether of one or several 
owners, are mortgaged to secure one 
debt, such properties are, in the 
absence of a contract to the contrary^ 
liable to contribute rateably to the debt secured by the 
mortgage, after deducting from the value of each property 
the amount of any other incumbrance to which it is subject 
at the date of the mortgage. 

Where, of two properties belonging to the same owner, 
one is mortgaged to secure one debt and then both are 
mortgaged to secure another debt, and the former debt is 
paid out of the former property, each property is, in the 
absence of a contract to the contrary, liable to contribute 
rateably to the latter debt after deducting the amount of 
the former debt from tbe value of tbe property out of which 
it has been paid. 

Nothing in this section applies to a property liable under 
section eighty-one to the claim of the second mortgagee. (') 

[(* ) See ante, ^, 465, and compare 2 Fisher’s Law of Mort-* 
gage, 3rd ed., pp. 700 55^. 

It seems questionable whether the last clause of tins section 
does not go too far. Under it, if estates X and Y be mortgaged, 
first to A, and secondly X be mortgaged to B, and thirdly Y to 
0 (which is a case put at p. 705 of Fisher), as the estates X and 
Y are liable to the claim of the second mortgagee, there cannot, 
under the last clause of this section, he any contribution. More- 
over B cannot enforce the doctrine of marshalling, as by doing 
so he would prejudice the rights of C, who is a person having 
acquired for valuable consideration an interest in property Y (see 
the last words of s. 81). A, the first mortgagee, would seem, 
therefore, to be entitled under the Act to satisfy his debt, out of 
either or both of the mortgaged properties, as he thinks fit without 
any reference to the doctrine either of marshal ling or contribution . 
In such a case, however, under English law the Oourt will 
throw the debt of A upon both his securities, rateably according 
to their value and so will leave the residue of each to satisfy 
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tlie subsequent incumbrancer, to wliom it was specifically mort- 
gaged.” (See 2 Fislier’s Law of Mortgage, 3rd ed., p. 706.) 

In, tills section also the word debt” would appear to be intend- 
ed to mean generally tlie amount secured under a mortgage, and 
to have the restricted sense assigned to it in the definition of 
mortgage money ” (see antCf s. 58).J 


Deposit in CoiirL 

83. At any time after the principal money has become 

Power to deposit in P^tyable aud before a suit for redemp*. 

Ck)urt money due on -tiou of the mortgaged property is , 
mortgage. , , 

barred (* ), the mortgagor, or any other 

jTerson entitled to institute sueh suit, ('^) may deposit, in any 

Court in which he might have instituted such suit (^),. 

to the account of the mortgagee, the amount remaining 

due on the mortgage. 

The Court shall thereupon cause written notice of the; 

deposit to be served on the mortgagee, . 

sitel®bJmort^orf®^ &e mortgagee may, on presenting. 

a petition (verified in manner pre« 
scribed by law for the *verification of plaints) stating the 
amount then due on the mortgage, and his willingness to. 
accept the money so deposited in full discharge of such 
amount, and on depositing in the same Court the mortgage- 
deed if then in his possession or power, apply for and 
receive the money, and the mortgage-deed so deposited shall 
be delivered to the mortgagor or such other person as 
aforesaid (^). 

[(*) “A suit for redemption of the mortgaged property is 
barred” when the right of redemption has been extinguished by 
act of the parties, or by order of a Court, (see p. 658, 
s, 60, proviso). 

(2) For the persons who are entitled to institute a suit for 
redemption, see y?05f,pp. 699-700, s, 91. 

(^) For the Court in which a suit for redemption may be 
instituted, see pp. 374, 375. 

(*) Bee pp. 392, 
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. This section follows generally the pi^OTisions as to payment into 
Court contained in Bengal Begulation I of 1798, which it 
extends to all mortgages. • 

Having regard, however, to the fact that the Act gives time for 
redemption after a decree for foreclosure or sale has been obtained, 
(see infra^ s. 86, et se^ the necessity for the retention of a provi- 
sion of this nature may, it is submitted, well be questioned. When 
Bengal Eegulation I of 1798 was passed, mortgages by conditional 
sale became absolute and irredeemable if the mortgage-money was 
not paid within the stipulated period, and though by Bengal Regu- 
lation XVII of 1806, it was provided that the mortgagee should 
give the mortgagor through the Civil Court one year’s notice of 
foreclosure, and that the estate should be redeemed by the mort- 
gagor within that year, instead of within the stipulated period, 
depositing the amount due in the Court as allowed by Bengal 
Regulation I of 1798, still once a foreclosure suit was filed, the 
mortgagor’s right of redemption was at an end. It was to guard 
against the mortgagor’s rights being improperly foreclosed that, 
the provisions of Bengal Regulation I of 1798 were enacted, but 
this can never occur under the provisions of the Act, as the 
mortgagor always has under them an opportunity of redeeming after 
a decree for foreclosure or sale has been made. As it stands the 
section confers on mortgagors the exceptional privilege, which other 
debtors do not enjoy, of paying the amount of their debt into 
Court, even when their creditor has not brought any suit against 
them. 

It may be noted that the section in allowing the money to be 
deposited in any Court in which the mortgagor might have instituted 
a suit for redemption, differs from the Regulation under which the 
deposit had to be made in the Civil Court of the district in which 
the land was situated.] 


Cessation of interest. 


84. When the mortgagor or such other person as 
aforesaid has tendered or deposited iu 
Court under section eiglity-three the 
amount remainmg due on the mortgage, interest on the 
principal money shall cease from the date of the tender or as 
soon lis the mortgagor or such other person as aforesaid 
has done alt that has to , be done by him to enable the 
niortgagee to tahe such amount out of Court, as the case 
may' be' (^). ' 

Kotliioo* in this section or in section eighty-three .shall be 
deemed to deprive the mortgagee of his right to interes t 
wheh there exists a contract that he shall be entitled to 
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reasonable notice before payment or tender of tbe mortgage- 
money ("*)• 

[(^) See anii^ pp, 874 and 891 as to cessation of interest upon 
tender. The same principle would appear to be applicable in the 
case of a deposit in Court. 

It will be obserTod that in order to get the benefit of tliis sec- 
tion the mortgagor must have deposited ** the amount remaining 
due on the mortgage.’* Should it, therefore, be found in a subse- 
quent suit that the amount deposited by the mortgagor was not the 
actual amount due on the mortgage, thougli it was what he lielieved 
to he the amount, the mortgagor, will, it would seem, lose the 
benefit of this section even in respect of the money ho has depo- 
sited. A mortgagor has apparently ‘‘ done all that has to be done 
by him to enable the mortgagee to take such amount*^ (that is tbe 
amount deposited) out of Court/’ when he has deposited the 
money in Court (see ante, s. 88). It does not seem clear why the 
section does not say this directly. 

It may not be out of place to notice here that the Bill in its 
earlier stages contained provisions to the effect that whe^ there 
was a contract between the parties as to the rate of interest, interest 
should be payable in accordance with such contract, and that where 
there was no such contract, the mortgagee should be entitled to 
interest at 6 percent. This provision was, however, omitted 
from the Bill without any reason being assigned by the Law 
Commissioners of 1879, and the Select Committee never subse- 
quently restored it. In the absence of any special provisions in 
the Act on this subject, questions as to the rate of interest will 
continue in future to be governed by the' existing law as to which 
seeaiwj?^, pp, 148 et $eq, et 

(^) See ante, p. 659, s, 60 note ] 



Suits for Foreclosure^ Bale or Redemption. 

85. Subject to the provisions of the Code of Civil Pro- 
cedure^ section 437 (*), all persons 
having an interest in the properly com- 
prised in a mortgage must be joined 
as parties to any suit under this chapter relating to such 
mortgage (*) ; Provided that the plaintiff has notice 
of such interest. 

.’|l^'prqvislons of s. 487 of the Code of Civil Procedure 
' is\ declared to be subject are to the effect 

property vested in a trustee, executor or 


Parties to suits for 
foreclosure, sale and re=* 
demption. 
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administrator when the contention is between the persons bene- 
ficially interested in such property, and a third person, the trustee, 
executor or administrator shall represent the persons so interested, 
and it shall not ordinarily be necessary to make them parties to 
the suit. This is similar to the rule laid down by 15 and 16 Yic. 
c, 86, s. 42, as to which see 2 Fisher’s Law of Mortgage, 8rd 
ed., pp. 907, ei $eg[^ and Coote on Mortgages, 8rd edition, pp. 
1078-74. . ■ ^ ® . . 

(2) See pp^ 344, 441 and 449-- 457. 

The rule laid down by this section is the saine as that under 
English law, which is that all persons who have an interest 
either in the right of redemption, or in the security, must be joined 
in a suit relating to incumbered property, though the result may 
be the trial of a legal right between parties thus brought before 
the Court for a difEerent purpose. (See 2 Fisher’s Law of Mort- 
gage, 3rd edition, p. 883). As under the definition of mortgage 
contained in the Act, both persons interested in the right of redemp- 
tion and in the security have an interest in the property, the sec- 
tion covers all the cases to which the English rule extends. The 
efiect of this section apparently is that if any persons of whom 
the plaintiff has notice, and who should be Joined as parties, are 
not so joined, the suit is bad. 

(3) As to notice see the definition contained in section 3, 

p. 616.] 

Foreclosure and Sale. 

86. In a suit for foreclosure (' ), if the plaintiff succeeds, 
the Court (^) shall make a decree (^), 
ordering that an account be taken {^) 
of what will be due to the plaintiff for 
principal and interest on the mortgage, and for his costs of 
the suit, if any, awarded to him, on the day next hereinafter 
refeiTed to, or declaring the amount so due at the date of 
Buch decree (^), 

and ordering that, upon the defendant paying to the 
plaintiff or into Court (®) the amount so due, on a day within 
rix months from the date of declaring m Court the amount 
so due, to be fixed by the Court, (’) the plaintiff shall deliver 
up to the defendant, or to such person as he appoints, all 
documents ' in; his possession or power relating tO; the mort-. 
gaged, property^:: and ;shail transfer the' property ' to : the 
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ilofeoclaat free from all mcambraaces created by tli© 
|)taii3itiff or any person claiming nader bimy or, where 
the phiiotiff claims by derived titles by those imder whom he 
claims 5 and shall, if necessary, put the defendant into posses- 
sion of the property ; but 

that, if the payment is not made on or before the day to 
be fixed by the Court, the defendant shall bo absolutely 
debarred of all right to redeem the property* 

[(^) For the nature of the right to foreclosure, sec anfe^ p* C66, 
8. G7, first paragraph. As only mortgagees by conditional sale and 
English mortgagees may sue for foreclosure [secan^^, p* fi07 note 
(®)] tins section is only applicable in the case o! those mortgages. 
8o far as English mortgages, and mortgages by conditional sale in 
places in which the Bengal Eegiilations were not In force, are con- 
cerned, the section prescribes a foreclosure somewhat similar to the 
bid one (see ante^ pp. 544, 545 for mortgages by conditional sale). 
But in the case of mortgages by conditional sale in places in which 
the Bengal Regulations were in force, the foreclosure prescribed by 
the section is entirely new (ef, unte^ pp. 500, et 

(2) For the Court in which a 'suit on a mortgage may be 
brought, see ante, pp. 487, ' et 

(S) The form of decree set out in this section follows the 
common form in use in England (see Seton on Decrees, 4th ed., 
p. 1085) where there is a single mortgagor and mortgagee. 
The Act as' passed*^ makes no provision for decrees in suits to 
which subsequent incumbrancers are parties where ' there must be 
^successive redemptions and foreclosures (see Seton on Decrees, 
4tli.ed., pp. 1081 seq.^ and 2 Fisher’s Law of Mortgage, 8rd 
.cd,, pp. 1088 et seq.), though it clearly contemplates the pos- 
sibility of such suits (see ante, s. 85). It is clear that the 
Act is in this respect defective, and that if the Courts were to 
rigidly adhere to the form of decree contemplated by this section, 
■they could not do justice between the parties. The High Court at 
Calcutta has accordingly in recent cases departed from the strict 
letter of the section and given decrees, by which it has endeavoured, 
without contravening any provision in the Act, to deal with the 
rights bf all parties to the suit. 

‘ Thus in a recent casef where a first mortgagee sued the 
.mortgagor and a second mortgagee, the Court gave a decree under 

The Bill in its second stage did provide for the point, but the pro- 
vision, together with a form of decree which w’as set out in the schedule, 
were subsequently cut out ^ by the . Select Comniiitee. (See their lleport, 
dat<^d l^th -February 1879,. para 27.) 

■'t Unreported, 1 ‘am indebted to Mr: B. Belcbambers, the Begzstrar of 
fejEigh Court, Original Side.,, for a copy of the decree in the case* 
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w. 

wliicli tlie mortgagor was allowed six montlis to redeem bott mort- 
gages, and in default tlie property was to be sold, and tbe proceeds 
paid first in satisfaction of tie first mortgage, and tien in satis- 
faction of tie second mortgage. Under tie old form of decree 
in suci a suit tie second mortgagee would bare been giyen a 
prior rigit to redeem tie first mortgage, and in default ie would 
liaye been foreclosed of this rigit. This right is not conferred by 
tie form of decree above stated, inasmuch as tie terms of tie 
Act do not provide for successive redemptions. At tie same 
time tie second mortgagee does not appear to suffer any material 
disadvantages by a decree in tie new form, as, tiougi under it, 
ie is not entitled to redeem tie first mortgage, ie does not lose 
iis rigit to participate in tie proceeds of tie sale of tie property 
and tins recover iis mortgage-money. 

(^) Tie section does not prescribe tie metiod in wiici tie 
account is to be taken, and tie items wiici are to be allowed 
or disallowed, but, of course, tie provisions of ss. 63, 72 and 
76 must be observed in cases wiere tie mortgagee ias iad 
^possession. ' 

(5) Tie last words of tiis para.- give tie Court tie option 
of talcing accounts itself at once. Tiis provision will probably 
be made use of largely in tie Mofussil Courts, wiere tiere is no 
subordinate ministerial agency, as in tie case of tie Higi Court; 
for taking accounts. It is, moreover, in accordance witi existing 
.practice in provinces in. wiici tie Bombay Eegulations were not 
in force [see p. 545, note (^?.)] ' • • ■ - 

(^) When tbe amount found due is paid direct to tie plaintiff, 
no furtier direction as to tie money is, of course, necessary ; but wien 
tlie mortgagor pays tie money into Court tie decree sliould, it 
is submittedy contain a direction fiat tie proper officer siall pay 
out to tie plaintiff tie amount so paid in (qf, tie direction in 
tie Form ISTo. 128 of tie Fourti Sciedule to tie Code of Civil 
Procedure wiici, tiougi a Form of decree for sale, is on tiis 
point identical witi a decree for foreclosure.) 

It may also be noted that when tie money is . to be paid 
direct to tbe plaintiff by tie mortgagor it is usual to fix a' 
time and place for tie payment (see Seton on Decrees, 4ti ed., 

(S') Tie effect of tiese words is, tiat, in ordinary eases, tie 
mortgagor cannot iave more tian six mentis, and may iave any 
less time wiici tie Court ciooses to fix, from tie time wien tie 
accounts are taken, to redeem tie mortgage. It will be observed 
tiat tiis provision mateiially sliortens tie time allowed for^ pay- 
ment under Bombay Eegulation X.VII of 1806, wiicb is one 
year from tie date of service on mortgagor of tie Judge’s 
notice (see p. 509.) 
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In England tlie practice is to give a period of six monilis from 
tlie date when the amount due is certified to the party first entitled 
to redeem, and three months each to the succeeding ones (see 2 
Fisher’s Law of Mortgage, 3rd ed., pp. 1048-1049, and Seton 
on Decrees, 4th ed,, p, 1085.)] 

87* If payment is made of sucli amount and of such 
subsequent costs as are mentioned in 

paySt SamouaUue! ninety-four, the defendant shall 

(if necessary) be put into possession of 
the mortgaged property ( ‘ )* 

If such payment is not so made, the plaintiff may apply 
to the Court for an order that the 
defendant, and all persons claiming 
through or under him, be debarred 
absolutely of all right to redeem the mortgaged property, 
and the Court shall then pass such order, and may, if 
necessary, deliver possession of tlie property to the 
plaintiff (^). 

Provided that the Court may, upon good cause shewn, 
and upon such terms, if anj^', as it 
thinks fit, from time to time postpone 
the day appointed for such payment. (®) 

On the passing of an order under the second paragraph 
of this section, the debt secured by the mortgage shall be 
deemed to be discharged. 

. In the Code of Civil Procedure, Schedule IV, No. 129, 
for the .words Final decree/’ the woi’ds Decree absolute” 
shall bo substituted C), 

[( 3 ) See ante^ p. 500. 

The. clause merely says that the defendant shall on pay- 
ment be put into possession. He is, howevei', clearly entitled 
under the decree (see s. 86) to delivery of the title-deeds and a 
formal transfer of the property. The subsequent costs in a case 
of this nature must be the costs connected with obtaining posses- 
sion and the execution of the transfer. Possibly also the costs 
of taking the account. The costs of the suit, if any, awarded to 
the^Wntiffi ipi to be included in the account taken under the 
detel. 


Power to enlarge time. 
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( 2 ) Compare tlie final order for foreclosure in Seton on Decrees, 
4t}i ed., p. 1089. 

(3) The pro yIso was inserted by tlie Select Committee who 
remarked (see para. 37 of their Eeport, dated 2nd February 1878) 
that the power conferred by it was one which was constantly 
exercised by Courts of Equity, and was one which they believed 
would be in accordance with the feelings of the people of many 
parts of India, where, until recently, the power to redeem was 
held to last for ever, and even the long term of sixty years fixed 
by the Limitation Act was sometimes regarded as aii unfair in- 
novation. The word “ upon such terms” were added by the Law, 
Commissioners of 1879 who said (see p, 34 of their Eeport, dated 
15th November 1879) that they thought the Court should not 
postpone the day appointed for payment in a foreclosure suit, 
unless sufficient security was given as well as good cause 
shown.' ■ 

Though this proviso confers, on the Court an unlimited power 
of enlarging the time for payment, it is to be noted that the 
Act gives no power to open a foreclosure when once an order 
absolute has been passed, such as an English* Court possesses (see 
the form in Seton on Decrees, 4th ed., p. 1087.) It would seem 
from para. 38 of the Select Committee’s Eeport, dated 2ad 
February 1878, that this power was designedly withheld. 

( ^) The amendment of the heading of Form hTo. 129 of Schedule 
IV of the Code of Civil Procedure, made by this paragraph seems 
hardly correct. This Act nowhere refers to a absolute,”' 

though the second paragraph of this section provides for the passing 
by the Court of an that the defendant be debarred absolutely 
of all right to redeem the property. If any amendment of the 
heading of the form appended to the Code was necessary, it should, 
it is submitted, have substituted the words order absolute” for 

decree final.” In England also it may be observed a foreclosure 
is made final,” ia., absolute by an order, and not . a decree, 
(See Seton. on Decrees, 4th ed., p, 1089).] 


88. In a suit for sale (^)j if the plaintiff succeeds, the 
Court (®) shall pass a decree to the 
Decree for sale. effect mentioned in the first and second 

paragi’aphs of section eighty-six (®), aud also ordering that, 
in default of the defendant paying as therein mentioned, the 
mortgaged property or a sufficient part tliereof be sold, and 
that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court aud applied in pay- 


690 


■TBANSFER OF PBOPEETY ACT, 1882. [S. 88* 


meut of what is so found due to tlie plaiatifF, and tliat tlie 
balance^ if any, be paid to the defendant or other persons 
entitled to receive the same (^). 

In a suit for foreclosure, if the plaiutilf succeeds and 
the mortgage is not a mortgage by conditional sale, the 

Power to decree sale may, afc the iustance of tlia 

in foreclosure-suit. plaintiff, or of any person interested 

either in the mortgage-money or in the riglit of redemption, 
if it thinks fit, pass a like decree (in lieu of a decree for 
foreclosure) on such terms as it thinks fit, including, if it 
thinks fit, the deposit in Court of a reasonable sum, fixed 
by the Court, to meet the expenses of sale and to secure 
the performance of the terms 

[(1) E’er the nature o! the right to sale, sec ante, p. 606, 
s. 67, first paragraph. 

As simple mortgagees and English mortgagees can alone insti- 
tute a suit for sale [see ante, s. 67, cL («)] this section is, of course, 
limited to these mortgages. 

• (2) For the Court in which a suit for sale of mortgaged 
property may be brought, see pp. 437 et 

(3) See ante, pp. 692-698, the notes on those paragraphs of s. 86. 

. It may, however, be added to what is there said that the Pomi 
l![o. 128 in the fourth schedule to the Code contemplates the date 
on which the amount shah, be declared in Court being fixed in 
the decree. There is nothing to this effect in s. 86, 

For the present procedure in the case of simple mortgages 
see ante, pp. 448 et se^. The practical result of the procedure 
prescribed by this section will apparently be much the same m, 
that of the old procedure, 

(^) Compare the form in Seton on Decrees, 4th ed., pp. 1037 
and 1038, and that contained in Ho. 128 of the Fourth Schedtde to 
the Code . of Civil Procedure,, which this section generally 
follows. 

( ®) Compare the Conveyancing and Law of Property Act, 1881, 
(44 and 45 Vic. c. 41) s, 25 (2) from which this paragrapli is taken. 
As the paragraph is limited in its application to English mf>rtgages, 
these being the only other mortgages besides mortgages by condi- 
tional sale in which a suit for foreclosure can be brouglit [see mite, p. 
692 note (^)], the section will make no important change in the law. 
It would, however, have been otherwise had the provision as passed 



SS. 88, 89.] TBANSFEE OF FEOPEETt ACT, 1882. 697 

been, as it was until tbe Bill reached its very last stage, applicable 
to mortgages by conditional sale.] 


89. If in any case under section eighty-eight the defeu- 

Procedure when de- *0 the plaintiff or into Court 

fendant pays amouat OE tlie day fixed as aforesaid tile 

amount due under tie mortgage, the 


costs, if any, awarded to him and such subsequent costs as 
are mentioned in section ninety-fouiv the defendant shall (if 
necessary) be put in possession of the mortgaged property 
( 0 I but if such payment is not so made, the plaintiff or the 
defendant, as the case may be, may apply to the Court for 
Order absolute for order absolute for sale of the mort- 
gaged property, and the Court shall 
then pass an order that such property, or a sufficient part 
thereof, be sold, and that the proceeds of the sale be dealt 
with as is mentioned in section eighty-eight (®) ; and there- 
upon the defendant’s right to redeem and the security shall 
both be extinguished (®). 


[(1) See aniefi^. MS md p. 694, note (^) on s. 87. 

(^) As to the second portion of the section requiring the Gomt 
to pass an order absolute for sale, tliis is not in accordance with 
the present practice in England under which a further order is 
only necessary in the case of foreclosure. (See Seton or Decrees, 4th 
ed,, pp. 1089, 

(®) As on the passing of an order absolute for sale the defen- 
dant’s right to redeem and the security are extinguished, it is 
clear that the defendant cannot the mortgage after the 

passing of such an order. And if the effect of this were that the 
defendant could not pay off the amount due after an order for 
sale had been passed, this proYision would be most inequitable, 
for it would amount to this, that a mortgagor who was willing to 
pay the amount of his debt would be absolutely prohibited from 
doing so, and that a Gonrt would be compelled to sell a property 
in order that a mortgagee might receive payment of that wliich 
the mortgagor was before, and at the time of the sale, perfectly 
ready and willing to pay him. 

It is su bmitted , however, that, thongh the effect of the provision 
is no doubt to extinguish the mortgagor’s right to redeem, he still 
has the same right as any other |udgment-debtor has, to pay off 
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the amount of his debt any tim^ before actual execution, that is, 
before the property is sold. In other words, though he may not, after 
an order absolute for sale, pay the money as a mortgagor, he may 
do so as a judgment-debtor. There seems to be nothing in this 
view which is inconsistent with the section, and, as it favours equity, 
it is one which, it is submitted, may well be adopted. Farther, as 
oh the passing of an order absolute for sale, the security is extin- 
guished, the mortgagee’s interest in the property must then also 
come to an end. The effect of this must, it is submitted, be that 
the entire ownership of the property reverts to the mortgagor, 
for after the mortgagee’s interest in the property is extinguislied, 
there is nothing to limit the full ownership which is vested in the 
mortgagor. In the event, therefore, of the mortgagor paying off 
his debt after such an order as above suggested, no retransfer of 
the property by the judgment-creditor to the judgment-debtor would 
appear to be necessary, inasmuch as the full ownership of the 
property reverted to the judgment-debtor when the order absolute 
for sale was made. The same principles would seem to apply if 
a conveyance be made to the purchaser at the sale. The Act itself 
does not contemplate any such conveyance, nor does one appear 
to be necessary, the right, title and interest both of the mortgagor 
and the mortgagee passing by the certificate of sale (see ante^ p. 
4:8B) ; but when a conveyance is executed, as the Calcutta High 
Court by their rule under s. 104 of the Act (see p. 736, 
App. B, rule 14) suggest that it may be in certain cases, it will 
apparently be sufficient if, as proposed in- the rule referred to, it be 
made by the mortgagor alone. 

It may be noticed that the Bill as first introduced had a provision 
that the mortgagee might not bid for or acquire any interest in the 
property sold without the leave of the Court, or without submitting 
to .such conditions as the Court might impose. But this provision 
was subsequently omitted, the point being provided for by s. 294 of 
the Code of Civil Procedure. (See also ante.^ pp. 497, 498.) 

. 90. When the nett proceeds of any such (*} sale are 
' Recovery of balance insufficient to pay the amount due for 
due on mortgage, being on the mortgage, p) 

if the balance is legally recoverable from the defendant 
otherwise than out of the property sold tbe Court may 
pass a decree for such sum. {^) 

[(^) See ante, 'p, MS, 

The use of this word such” would seem to coniine the appli- 
cation of this section to sales under the preceding provisions, 
and to exclude sales under s. 93. This cannot, however, have been 
intended, and the Courts would probably hold that the section 
covered all sales in mortgage suits. 
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(2) These words would not appear to include the costs of the 
suit, (compare ante^ s, 86, first para,, wliere tlie amount due for 
principal and interest on tlie mortgage, and costs of suit are 
distinguislied). This section would apparently not be applicable, 
therefore, if the plaintiff only wished to recover the costs of suit. 

(3) The balance can only be recoverable from the defendant 
otherwise than out of the property sold when the mortgagee has 
a right to sue the mortgagor for the mortgage-money (as to which 
see antBj s. 68). 

(^) It is not very clear from these words, whether the Court 
in the suit for sale a further decree or order for the 
recovery of the balance due, or whether the decree must be passed 
in a fresk suit. In the earlier stages of the Bill the provision 
was that the balance may he recovered (if the Court think fit) 
in the same suit in the same manner as under a decree for money, 
or by any other legal process open to the mortgagee.” But in the 
Bill, as presented by the Select Committee with their final 
report, dated 24th January 1882, the section was recast in 
its present form without any explanation of tlie change being 
given, 

The section is probably intended' to give power to pass the decree 
in the suit for sale. This, at any rate, is the view taken by the 
Calcutta High Court, which has made a rule (see posf^ p. 735, App* 
B, rule 12) that every decree for sale shall contain a declaration, 
that in the event of the proceeds of sale being insufficient the 
defendant shall pay the deficiency. This is in accordance with ita 
former practice (see Belchambers’ Buies and Orders, p. 168), If 
the plaintiff is entitled to recover the mortgage-money from the 
defendant otherwise than out of the property sold, and neglects to 
include his claim to do this in his suit for sale, a subsequent 
suit to enforce this claim will be barred under s, 43 of the Code 
of Civil Procedure. If it had been the intention of the framers 
of this section to give a power to bring a further suit notwith- 
standing the provisions of the Code, they would no doubt have 
saved these provisions expressly as they have done elsewhere (see 
post, s. 99.)] 

Redemption. 

91* Besides the mortgagor, any of the following persons 

Who may sae for re- “^7 redeem (')» institute a suit for 
demption. redemption of (®) the mortgaged 

pToperty 

(a) any person (other than the mortgagee of the interest 
sought to be redeemed) having any interest in or charge 
upon the property ; 
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(5) any person baving any interest in, or charge npon, 
the right to redeem the property (®) ; 

(c) any surety for the payment of the mortgage-'debt or 
any part thereof | 

(d) the guardian of the property of a minor mortgagor 
on behalf of such minor 5 

(e) the committee or other legal curator of a lunatic or 
idiot mortgagor on behalf of such lunatic or idiot (^) ; 

(/) the judgment-creditor of the mortgagor, when he has 
obtained execution by attachment of the mortgagor's interest 
in the property (*) ; 

(g) a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for sale of 
the mortgaged property (®)* 

I'(i) See anief pp* S27-335. 

(2 ) It is not clear why the section is expressed in the 
alternatiTe, It would seem to have been sufficient, with reference 
to s. 60, simply to define the persons who “ may redeem,” without 
any reference to the right to “ institute a suit for redemption/^ 

( 3 ) Clauses (a) and (h) might, it is submitted, have been run 
into one clause, and have been any person having an interest 
in the property comprised in a mortgage,” (see ante, p. 690, s. 85), 
The other clauses would seem either to be superfluous, or they 
ought to have been set out in s. 85. All persons having the right 
to redeem should most certainly be made parties to mortgage 
suits. It is submitted that these clauses are really unnecessary, 
as clauses (a) and (b) really cover all cases. 

As, however, the section enumerates so many other cases in 
which the right to redeem exist, it might have been well, had it 
also noticed that the Grown may redeem such estates as vest 
in it by forfeiture. (See 2 Fisher’s Law of Mortgage, 8rd ed., 
p. 762, and Seton on Decrees, 4th ed., p. 1051). 

(^) It seems doubtful whether this clause, as it stands, would 
cover the case of the Court of Wards, when the mortgagor lias 
been placed under its supermtehdenGe by the Local Government, 

0 This clause is oppo sed to the case referred to anfe^ 

p. 829, 

(®) For this clause, see 2 Fisher’s Law of Mortgage, Srd 
ed,, p. 708, and Seton on Decrees, 4tli ed., p. 1051.] 
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92* In a suit for redemption (V), if tbe plaintiff suc- 

Eecree in redemp- ceeds, the Court shall pass a decree 
tion^uit. (3) ordering {^)— 

that an account be taken of what will be due to the de- 
fendant for the mortgage-money and for his costs of the 
suitj if any, awarded to him; on the day next hereinafter 
referred to^ or declaring the amount so due at the date of 
such decree ; 

thatj upon the plaintiff paying to the defendant or into 
Court the amount so due on a day within six months from 
the date of declaring in Court the amount so due, to be fixed 
by the Court, the defendant shall deliver up to the plaintiff, 
or to such person as he appoints, all documents in his pos- 
session or power relating to the mortgaged property, and 
shall retransfer it to the plaintiff free from the mortgage 
and from all incumbrances created by the defendant or any 
person, claiming under him, or, when the defendant claims 
by derived title, by those under whom he claims, and shall, 
if necessary, put the plaintiff into possession of the mort- 
gaged property (^); and 

that if such payment is not made on or before the day 
to be fixed by the Court, the plaintiff shall (unless the mort- 
gage be simple or usufructuary) be absolutely debarred of 
all right to redeem the property, or (unless the mortgage 
be by conditional sale) that the property be sold (*). 

[(^) See ante, yg* 4:02 and 546, and for the nature of the right 
to redemption, see ante, p. 658, s. 60, first para. 

It may be noticed, however, that the form of decree prescribed 
by this section does not fit in exactly with the provisions of that 
section. Thus, while under s. 60 an acknowledgment in writing 
that any right in derogation of his interest transferred to the 
mortgagee has been extinguisbed is sufficient, a decree under 
this section must always direct a transfer of the property to the 
plaintiff. Again, under s. 60, the mortgagor is only entitled to 
have the mortgage-deed delivered up to him, whilst a decree under 
this section requires the surrender to the plaintiff of all documents 
in the possession of the defendant relating to the mortgaged 
property. ■ 
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(2) For the Court fin wEicIi a suit for redemption may be 
brought, see ante^ pp. 374, 375. 

(2) For the common form of decree in a redemption suit 
in England, see Seton on Decrees, 4tli ecL, p. 1040. 

The form of decree directed by this section differs from the 
form there set out, in that it does not proyide for cases in wlucb, on 
the account being taken, nothing is found to be due to tlic defen- 
dant, or an amount of excess payments is found to be due from 
the defendant, 

(^) As regards the second and third paras, of this section, see 
mte^ pp. 692-693 the notes on s. 86 to the first and second paras, of 
^vMcli they correspond, though there are some, apparently unnecessary, 
verbal differences. Thus it is not clear why in s. 86 the account is 
to he taken of what is due for principal and interest on the mort- 
gage,” whilst here it is of what is due “ for the inortgagc-inoney’’ 
(for definition of mortgage-money,” see ante, s. 58) ; why l)y 
s. 86 the decree is to direct the plaintiff to “ transfer” the property 
to the defendant, while here the direction is that the defendant 
shall retransfer” the property to the plaintiff ; or why by this 
section this retransfer is to be ‘‘ free from the mortgage and ail 
incumbrances,” whilst in s. 86 no specified reference to the mort- 
gage is made, 

(5) The practice in England formerly was for the decree to 
direct that on failure of the plaintiff to pay the amount on the 
.due date the suit should be dismissed (see Setoii on Decrees, 4th ed., 
p, 1040), .the dismissal being held to operate as a judgment of 
foreclosure (see 2 Fisher^s Law of Mortgage, 3rd ed., p. 1106), 
Flow, howeyer, under the Oonyeyancing and Law of Property Act, 
1881, (44 and 45 Vic, c, 41) s., 25, the Court may order a sale in 
a suit for redemption. 

The effect of this paragraph would appear to he that in the case 
of a redemption suit on failure of the plaintiff to pay the amount 
found due within the specified time, the Court may order — 

(a) If the mortgage is an English mortgage, either foreclosure 
or sale ; 

(S) If the mortgage is a mortgage by conditional sale, fore- 
closure ; and 

(c) If the mortgage is a simple mortgage, or an usufructuary 
mortgage, sale. 

So far as the other mortgages are concerned, this proyision 
appears to be ail right, but in the case of an usufructuary mort- 
gage there is this curious result that, though the mortgagee can 
sue for neither foreclosure or sale in the case of this mortgage [sea 
ante, s. 67, cl. («)], the Court may, in a suit by the mortgagor for 
redemption, order a sale in the eyent of the plaintiff failing to pay 
the mortgage-money on the due date.] 
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93. If paymeut is made of sucli amount and of such 

In case of redemp- subsequeut oosts as ai-a mentioned in 
tion, possession. . section ninety-four, the plaintiff shall, 

if necessary, be put into possession of the mortgaged pro- 

perty* (0 

If such payment is not so made, the defendant may (unless 

In default, foreclosure mortgage is. simple or usufructu- 
ary) apply to the Court for an order 
that the plaintiff and all persons claiming through or under 
him be debarred absolutely of all right to redeem, or (unless 
the mortgage is by conditional sale) for an order that the 
mortgaged property be sold. (^) 

If he applies for the former order, the Court shall pass an 
order that the plaintiff, and all persons claiming through or 
under him, be absolutely debarred of all right to redeem the 
mortgaged property, and may, if necessary, deliver posses- 
sion of the property to the defendant. (^) 

If he applies for the latter order, the Court shall pass an 
order that such property or a sufficient part-thereof be sold, 
and that the proceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into Court and applied in 
payment of what is found due to the defendant, and that 
the balance be paid to the plaintiff or other persons entitled 
to receive the same. (^) 

On the passing of any order under this section the plain- 
tiff’s right to redeem and the security shall, as regards the 
property affected by the order, both be extinguished (^) : 

Provided that the Court may, upon good cause shown 
and upon such terms, if any, as it 

Power to enlarge tim^ thinks fit, from time to time postpone 

the day fixed tinder section ninety-two for payment to the 
defendant. (®) 

i(^ ) See ante, p. 402, and compare ante^ p. 694, s. 87, first 
paragTapli, and note (^) thereon.. 
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(2 ) See ante^ p. 702, s. 92, note (0* This paragraph is rather 
loosely worded. It would seem to give a discretion to fchc defendant 
to apply in the case of an English mortgage for an order absolute 
for foreclosure or sale as he thinks fit, but it must be inteuded 
that he should only apply for an order absolute enforcing the 
remedy prescribed by the decree. 

(3) Compare ante, p. 694, s, 87, second paragraph (order 
absolute for foreclosure) and note () thereon. 

( ^) Compare ante, p. 697, s. 89 (order absolute for sale) and 
notes thereon. 

(6 ) See ante, pp. 697, 698, s. 89, note (*’), as to the effect of 
an order absolute for sale. The elect of an order absolute for 
foreclosure (see ante, s. 87), which is one of the orders which can be 
made under this section,, does not appear, however, to bo provided 
for. It might be argued, therefore, that, when an order absolute 
for foreclosure is made in a redemption suit, the debt secured by 
the mortgage is not deemed to be discliargod, though it is so 
when a similar order is made in a suit for foreclosure. 

(«) Compare ante, p. 694, s. 87, proviso, and note (») thereon.] 

94* In finally adjusting the amount to be paid to a 
mortgagee in case of a redemption or 
suS^ent t6”dMfeef ® » sale by the Court under this chapter, 

the Court shall, unless the conduct of 
the mortgagee has been such as to disentitle him to costs (*), 
add to the mortgage-money such costs of suit as have been 
properly incurred by him since the decree for foreclosiire,* 
redemption or sale up to the time of actual payment. (®) 

[(1) See ante, p. 377, and for some cases in which the conduct 
of the mortgagee has been held to be such as to disentitle him 
^ costs, see Seton on Decrees, 4th ed., pp. 1060, 3061. 

(2) Such would apparently be the costs in connection with an 
order absolute for foreclosure or sale, the costs of a sale or the 
giving of possession, the costs of the retransfer of the property, 
So. &c.] 

95« Where one of several mortgagors redeems the mort- 

Charge of one of se- gaged property and obtains possession 

verai^-mortgagors who thereof, lie has a charge on the slsare 
of each of the other co-mortgagors 
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in the property for liis proportion of the expenses properly 
incurred in so redeeming and obtainiag possession, ( ' ) 

[(i) See pp. 342j 34S. 

This section was inserted in the Bill by the Law Commission- 
ers of 1879, who said (see their Report, dated 15th SFoYember 1879, 
p. 34) Where one of several mortgagors redeem the mortgaged 
property, and obtains possession thereof, we think that he should 
be declared entitled to a charge on the share of each of the other 
co-mortgagors in the property, for his proportion of the costs pro- 
perly incurred in so redeeming and obtaining possession. A 
decision of the late Sadar Court Horth- Western Provinces” [pro- 
bably that referred to ante, p. 343 note (s.)] to this effect. The 
High Court of Bombay also has ruled that the purchaser of the . 
interest of one of several co-sharers in an equity of redemption 
may redeem the whole property, and hold it subject to the rights 
on contribution of the other co-sharers.” 

The only difference between the section as proposed by the Law 
Commissioners, and as it became law, is that the word expenses” 
has been substituted for the word “ costs.” This substitution was 
probably intended to make it clear that the charge extends to the 
proportion as well of the mortgage debt paid as of the costs incur- 
red in connection with the redemption suit. 

It will be observed that the section speaks of the mortgagor, 
who redeems “ possession” of the mortgaged property. 

These words would seem to be inappropriate in cases in which the 
mortgagors are themselves in possession of the mortgaged proper^ 
ty, when there would be no necessity to oUain possession on 
redemption.] 


Sale of Property subject to prior Mortgage. 

96. If any property the sale of which is directed under 

this chapter is subject to a prior mort- 

:Saleof property sub- q the consent 

ject to prior mortgage. , ^ 

of the prior mortgagee, order that the 

property be sold free from the same, giving to such prior 
mortgagee the same interest in the proceeds of the sale as 
he had in the property sold. (V) 


[(1) Compare the Code of Civil Procedure, s, 295, proviso cl. (5), 
which applies, however, to all sales in execution of decrees, and 
not merely to hSales under mortgage decrees.] 
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97. Such proceeds shall be brought 
Court and applied as fol- 
lows : — • 

first, in payment of all expenses incident to tlie sale or 
properly incurred in any attempted sale; 

secondly, if tlie property has been sold free from any prior 
mortgage, in payment of whatever is cine on account of 
such mortgage ; 

thirdly, in payment of all interest cine on account of ilio 
mortgage in consec|uence whereof the sale was direcied, and 
of the costs of the suit in which the decree directing the 
sale was made ; 

fourthly, in payment of the principal money due on ac- 
count of that mortgage; and 

lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property sold, or, if 
there be more such persons than one, then to such persons 
according to their respective interests therein or upon their 
joint receipt, (‘) 

Nothing in this section or in section iiinety-six shall be 
deemed to affect the powers conferred by section fift}’’- 
seven. (®) 

[(1) Compare the Code of Civil Procedure, s. 295, proviso 
cl. (c). Though generally similar this section provides for a case 
which the clause in the Code above referred to does not appear 
to cover, namely, that of an incumbrance p'ior to tlio incumbrajice 
which is the subject of the suit. On the otlier hand, tliis section 
contains no provision similar to the fourtli case put in cl. (c) oi the 
proviso to s. 295 of the Code, for the application of the proce<3d.s 
of sale among money decree-holders, such persons, scarcely Ijeiiig 
persons “ interested in the property sold,” 

(2) This section deals with the discharge of incumbrances on 
sale.] — 

Anomalous MoTtgages. 

98. In the ease of a mortgage not being a simple inort- 

MortgageBot desorib- ^ mortgago by conditiouai sale, 

cd iu section 58, clauses an usufructuary moidgage, or an 

Janglish mort^^ or a combiiiatioii 
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of the first and third, or the second and third, of such forms, 
the rights and liabilities of the parties shall be determined 
by their contract as evidenced in the mortgage-deed, and, 
so far as such contract does not extend, by local usage. ( ‘ ) 

[(^) See pp. 20— 23, 

It will be observed that the case of a mortgage which is a 
combination of a simple mortgage and. an usufractixary mort- 
gage a simple mortgage usufraetiiary, see anUy^. 21) or of 
a mortgage which is a combination of a mortgage by conditional 
sale and an usufructuary mortgage {i,e.y o, hye-hihwufa or Jcut^- 
hwbala usufructuary, see p. 21) is excluded from this 

section, whilst it is not specifically provided for elsewhere in the 
Act, This was noticed by the Law Commissioners of 1879 (see 
p. 34 of their Beport, dated 15th iNovember 1879). Mr. Stokes 
wished to insert a couple of sections, defining these mortgages very 
similarly to the manner in which they are defined, ante, p. 21. Sir 
Charles Turner thought that it would be enough to insert a sim|)le 
declaration that the mortgagee and the mortgagor have respectively 
the same rights and liabilities as are declared to be created in each 
of the several forms so combined, so far as such rights and liabili- 
ties are consistent with the mortgagee’s availing himself of any of 
his remedies. Mr. West, however, thought that the general provi- 
sions of the Bill sufficiently covered the matter. The opinion of 
Mr. West must have been the one adopted by the Select Committee 
by which the Bill was subsequently settled, as they never thought fit 
to add any special provisions with reference to this point. In the 
eases of such mortgages, therefore, the general rule which Sir Charles 
Turner proposed may, though it was never specially enacted, be 
taken to be the reasonable one to follow. 

It may not he out of place to observe that, though this section 
covers mortgages of all kinds, however peculiar their provisions 
may be, still it does not extend to any arrangement which does not 
fall within the definition of mortgage as contained in s. 58. 
Some of the so-called mortgages which exist in various parts ol 
India are probably not mortgages at all, as defined in the Act, and 
therefore this section does not provide for them.] 


Attaohnent of Mortgaged Property. 

99* Where a mortgagee in execution of a decree for the 

satisfaction of any claim, whetlier 

Attachment of mort- under the mortgage or not, 

gaged property, ■ , ® ^ ^ 

attaches the mortgaged property, he 
shall not be entitled to bring such property to sale other- 
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wise than by instituting a suit under section sixty-seveiij 
and lie may institute such suit notwithstanding anything 
contained in the Code of Civil Procedure, section 43, (‘) 

[(1) This section makes an important alteration in the law. 
Its object is to check the common practice on the part oi* mort- 
gagees of suing their mortgagors on the debt as >sach, and in 
execution selling the mortgagor's interest in the property. This is 
purchased by strangers to the mortgage, who are thus virtnaily de- 
frauded by an enforcement of the security, of tlie cxistmice 
which they were wholly ignorant” (see Report of the liidiaii Law 
Commissioners of 1879, dated 15th ISToveniber 1879, p, 35.) 

The Law Commissioners accordingly proposed a section, provid- 
ing that where a mortgagee, in execution of a decree for the satis- 
faction of any claim, whether arising under the mortgage or not, 
attached and brought to sale the mortgaged property, or the mort- 
gagor’s interest therein, his security should be extinguislied, unless, 
before the issue of the proclamation under the Civil Procedure 
Code, s. 287, he gave notice thereof to the Court executing the 
decree. The Select Committee, however, to whom the Bill was 
subsequently referred, though adopting the principle of the proposed 
section, preferred to enact the section in its present form, which 
hats the mortgagee from bringing the mortgaged property to sale, 
otherwise than by a suit instituted under s. 67 (see the Select 
Committee’s third Report, dated 11th March 1881, p. 3). 

It is obvious that, under the section questions of the nature of 
that discussed pp. 47B, , can no longer arise. 

Section 43 of the Code is the section which bars a subsequent 
suit in respect of a portion of a claim or a remedy in respect of 
which the plaintiff originally omitted to sue. 

It may be noticed that as an usufructuary mortgagee cannot 
institute a suit under s. 67 (see p, 667, note (®) on cl. (a) of that 
section) the effect of this section is to prohibit Mm from ever bringing 
his mortgagor’s property to sale. This seems rather hard in a case 
where the mortgagor has bound himself to repay the mortgage- 
money, and the mortgagee has obtained a decree against Mm la 
respect of that obligation as he may under s. 68.] 

Charges* 

100. Where immoveable property of one person is by 
Charges parties or operation of law 

made security for the payment of 
money to another, and the transaction does not amount 
to a mortgage, the latter person is said to have a charge 
on the property {^) ; and all the provisions Iiereinbefora 
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contained as to a mortgagor shall, so far as may be^ apply 
to the owner of sucli property, and the provisions of sec- 
tions eighty-one and eighty-two and all the provisions 
hereinbefore contained as to a mortgagee instituting a suit 

o o 

for the sale of the mortgaged property shall, so far as may 
be, apply to the pei’son having such charge. (®) 

Nothing in this section applies to the charge of a trustee 
on the trust-property for expenses properly incuiTed in the 
execution of his trust. (®) 

[(^) In the Bill in its earlier stages the definition of a 
charge was as follows 

If by any assurance other than a mortgage deed or by any 
will, or under the provisions of this or any other Act, or by 
operation of law, certain immoveable property of one person is 
made security for the payment of certain money to another, the 
latter person is said to have a charge on the property.’^ For this 
definition the present one was substituted by the Law Commis- 
sioners of 1879, and adopted by the Select Committee, but the 
practical effect of it would not seem to be materially different. 
The definition appears to cover both charges and liens as defined in 
1 Fisher’s Law of Mortgage, 3rd ed., pp. 77, et and 102, 

. W by settlement, will or 

other instrument) that the immoveable property is made security 
the transaction is called a charge,” whilst a “lien” is the term 
commonly used when the security is made “ by operation of law,” 
as by a judgment or under the provisions of some Act. 

(2) It will be observed that the section limits the relief of the 
person having the charge to a suit for sale. As stated by the 
Select Committee, “ a person having a charge has a mere right of 
realization.” (See Select Committee’s Beport, dated 2nd February 
1878, para. 41), 

(3*’) SeeLewin on Trusts, 5th ed., p. 454, and the Indian 
Trusts Act, 1882, s. 32.] 

101. Where the owner of a charge or other incumbrance 
on immoveable property is or becomes 
absolutely entitled to that property, the 
charge or incumbrance shall be extin- 
guished, unless he declares, by express words or necessary 
implication, that it shall continue to subsist, or such con- 
tinuance would be for his benefit. (^) 
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(1) See pp. 311, et and coiopare Ooote on Mort- 
gages, 4tli ed., pp. 645 and 646. 

Tlie section is referred to approvingly hy Mehill^ /f., in tljo 
Bombay Full Eencli case of Miilcliaml Kuher v. Lallu Trilcam, 
Tlie Law Commissioners of 1879 tluis report on this section, 
(See their Eeport, dated 15tli November 1879, p. 35) : '‘'The sec« 
tion relating to the merger of charges is, in the opinimi of "Air, 
Stokes and Sir Charles Turner, in exact accordance with ilm Englisli 
and Indian decisions on the subject. Mr, \\T*st would suhsiiluti? 
the following; ' The holder of one or two or nioro iiienmhrancos 
may purchase another, or the property subject ilan'oto, and liold, 
the same with his original incumbraixee as separate intcresisd 
With great deference to the opinions of the hnarned Commis- 
sioners, it is submitted that the section would have been. m(u*e cor- 
rect and fitted in better with the rest of the Act had it run : 

Where a mortgagee or the owner of a cdiarge is or becomes 
absolutely entitled to the immoveable property whicb is the sn]> 
ject of the mortgage or charge, the mortgage or charge slmll 
extinguished as against subsequent mortgagees or mvnors of charges 
unless, &c.” The term “ incumbrance’^ used in this section Is 
probably used as equivalent to mortgage.” It is clear that it must 
be something diSerent from a charge, from which it is distinguished.] 

Notice and Tender, f 

102. Where the person on or to whom any iiotioo or 
tender is to be served or made under 
or to IgTnL chapter does not reside in the 

district (*) in which the mortgaged pro- 
perty or some part thereof is situate, service or tender on 
or to an agent holding a general power-of-attorney from sneli 
person or otherwise duly authorized to accept such service 
or tender (®) shall be deemed sufScient. 

Where the person or agent on whom such notice should 
be served cannot be found in the said district, or is unknown 


* I. L. B, 6 Bom. 401 (ef, p. 425.) 

t These provisions were introduced by the Law Commissionois with the 
remark that “we all think that the Bill should contain provisions as to 
serving notices and making or accepting tenders and deposits under this 
chapter, when the person concerned is non-resident, or unknown or 
incompetent to contract. These provisions (which will be found in the 
revised Bill, ss. 102, 102)’ ’ (now ss. 102 and IGS) “ are novel : but they are 
suggested by difficulties which have; occurred in practice,” (See Eeport 
dated 15th November 1979, p. 35). ^ ^ “ 
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to the person required to serve the notice, the latter person 
may apply to any Court in which a suit miprht be brought 
for redemption of the mortgaged property, (=) and such 
Court shall direct in what manner such notice shall be 
served, and any notice served in compliance with such 
direction shall be deemed sufficient. 

Where the person or agent to whom such tender should 
be made cannot be found within the said district, oris 
unknown to the person desiring to make the tender, the 
latter person may deposit in such Court as last afore- 
said the amount sought to be tendered, and such deposit 
shall have the effect of a tender of such amount (^). 

fn The word “district” used in tbis section is not defined 
either in this Act or in the Indian Contract Act with which this 
Act ^ to he read (see ante, s. i). In the absence ot any special 
definition, the word will probably be held to have the meaning given 
to it in the Code o£ Civil Procedure, s. 2. 

(•2 V Were it not that the power-of-attorney must be yeweroZ, 

the words “ or otherwise duly authorized to accept such service or 
tender ” might be held to make it necessary that the peison holdinj, 
a power-of-attorney should be specially authorized thereby to 
accept service or tender. 

(5) As to the Court in which a suit for redemption may be 
instituted, see pp. 874, 376. 

(4) Compare ante, pp. 688-689, s. 83, as to deposit in Court.] 

103. Where, under the provisions of this chapter, a 
Eotice is to be served on or by, or 
peKon“tnfompeteS m a tender or deposit made or accepted 
contract. taken out of Court by, any person 

incompetent to contract, such notice may be served, or 
tender or deposit made, accepted or taken, by (■) the legal 
curator of the property of such person but wdieie 

there is no such curator, and it is requisite or desirable m 
the interests of such person that a notice should ^ be served 
or a tender or deposit made under the provisions of this 
chapter, application may be made to any Court in whic 
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a suit might he brought for the redemption of the mort*“ 
gage (‘^) to appoint a guardian ad litem for the purpose of 
serving or receiving service of such notice j, or making 
or accepting such tender, or making or taking out ot Court 
such deposit, and for the performance of all couseqiiential 
acts which could or ought to be done by sueli person if he 
wwe competent to contract; and the provisions of Chapter 
XXXI of the Code of Civil Procedure shall, so far as 
may be, apply to such application and to the parties tliereto 
and to the guardian appointed thereunder 

[(1) There seems to be some confusion in the drafting here. 
The words on or by” should apparently have been inserted after the 
words such notice may be served.” As the clause stands, though 
the opening words refer to the case of the service of a notice on an 
incompetent person, no provision is made by the second part of the 
clause for such service, but only for service by an incompetent person. 

(2) The term “legal curator” is, it is presumed, intended to 
cover all authorities and persons, however designated, in whom 
under the various laws referred to, Chap. Ill, the care of 
the property of an incompetent person may be vested. 

O - For the Court in which a suit for redemption may be 
brought, see pp, 874, 875. 

(4) It seems difficult to conceive a case in which the seiTux^ 
of a notice on an incompetent person would be requisite or desirable 

* in the interests of such person. Service of notice by him would, 
of course, often be. The section, however, distinctly contemplates 
cases in which receiving service of a notice would also be so. 

(5) The provisions of Chap. XXXI of the Code are 
those relating to suits by and against minors and persons of 
unsound mind. 

104. The High Court may, from time to time, make 

, , , rules consistent with this Act for 

Power to make rules. . i « 

carrying out in itself and in the 

Courts of Civil Judicature subject to its siiperinfceiKlence, 

the provisions contained in this chapter (’ ). 

■ (i) For the rules made by the Calcutta High Court iiiKler 
this section, and applicable to the Original Side, see pp, 

788, 787, App, B. 

These are the only rules which, so far as is known, liate as y et 
been made under the section.] 
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CHAPTER V* 

Of Leases of Immoveable Property. 

105. A lease of immoveable proper^^^^ a transfer of a 
, right to enjoy such property, made 

tor a certain time, express or implied, 
or in perpetuity, in consideration of a price paid or pro- 
mised, or of money, a share of crops, service or any other 
thing of value, to be rendered periodically or on specified 
occasions to the transferor by the transferee, who accepts 
the transfer on such terms. 

The transferor is called the lessor, the transferee is called 

Lessor, lessee, premi- lessee ; the price is called the 

tim and rent defined. premium, and the money, share, 

service or other thing to be so rendered is called the rent. 


Jl 06. In the absence of a contract or local law or usage 
to the contrary, a lease of immover 

Duration of certain t, i A 

leases in absence of able property tor agricultural or 

written contract or local nianufacturiug purposes shall be 

deemed to be a lease from year to 

year, terminable, on the part of either lessor or lessee, by 

six months’ notice expiring with the end of a year of the 

tenancy; and a lease of immoveable property for any other 

purpose shall be deemed to be a lease from month to month,, 

terminable, on the part of either lessor or lessee, by fifteen 

days’ notice expiring with the end of a month of the 

tenancy. ... A/.':;..,; 

Every notice under this section must be in writing, signed-^ 
by or on behalf of the person giving it, and tendered or 
delivered either personally to the party who is intended to 
be bound by it, or to one of his family or servants at Ms 
residence, or (if such tender or delivery is not practicable) 
affixed to a conspicuous part of the property. 


A 66 
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107. A lease of immoveable property from year to year^, 

, or for any term exceeding one year^ 

Leases how made. / , ° . 

or reserving a yearly rent^ can bo 
made only by a registered instrument. 

All other leases of immoveable property may be made 
eitlier by an instrument or by ora! agreement. 

108. In the absence of a contract or local usage to tlie 

Eights and liahilifcies coutrary, tbe lessor and the lessee of 

of lessor aad lessee. immoveable property, as against one 

another, respectively, possess the rights and are subject to 
the liabilities mentioned in tbe rules next following, or 
such of them as are applicable to the property leased : — 

A, — Rights and Liabilities of the Lessor 

(а) Tbe lessor is bound to disclose to the lessee any 
material defect in the property, with reference to its intended 
use, of which the former is, and the latter is not aware, 
and which the latter could not with ordinary care discover ; 

(б) the lessor is bound on the lessee’s request to put 
him in possession of the property ; 

(o) the lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease and 
performs the contracts binding on the lessee, he may hold 
the property during the time limited by the lease without 
interruption. 

The benefit of such contract shall be annexed to and go 
with the lessee’s interest as such, and may be enforced by 
every person in whom that interest is for the whole or any 
part thereof fi’om time to time vested. 

B. — Rights and Liabilities of the Lessee* 

(d) If during the continuance of the lease any aceessioa 
is mad© ^ to, the property, such accession (subject to tbe law 
relating to alluvion for the time being in force) shall be 
deemed to be comprised in the lease ; 
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{e) if by iBre, tempest or flood, or violence of an army 
or of a mob, or other irresistible force, any material part 
of the property be wholly destroyed or rendered substan- 
tially and permanently unfit for the purposes for which it 
was let, the lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrong- 
ful act or default of the lessee, he shall not be entitled to 
avail himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a reasonable 
time after notice, any repairs which he is bound to make to 
the property, the lessee may make the same himself, and 
deduct the expense of such repairs with interest from the 
rent, or otherwise recover it from the lessor : 

{g) if the lessor neglects to make any payment which he 
is bound to make, and which, if not made by him, is recover- 
able from the lessee or against the property, the lessee may 
make such paj'ment himself, and deduct it with interest 
from the rent, or otherwise recover it from the lessor : 

Qi) the lessee may remove, at any time daring the 
continuance of the lease, all things which ho has attached 
to the earth ; provided he leaves the property in the state in 
which he received it : 

(i) when a lease of uncertain duration determines by any 
means except the fault of the lessee, he or his legel re- 
presentative is entitled to all the crops planted or sown by 
the lessee and growing upon the property when the lease 
determines, and to free ingress and egress to gather and 
carry them : 

(y) the lessee may transfer absolutely or by way of 
mortgage or sub-lease the whole or any part of his interest 
in the property, and any transferee of such interest or 
part may again transfer it. The lessee shall not, by reason 
only of such transfer, cease to be subject to any of the 
liabilities attaching to the lease : , ■ 
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nothing ill this clause shall be deemed to authorize a 
tenant having an untransferable right of oecupancys the 
farmer of an estate in respect of ivhieh default has been 
made in paying revenuej or the lessee of an estate under the 
management of a Court of Wards, to assign his interest as 
such tenant, farmer or lessee : 

(/() the lessee is bound to disclose to the lessor any fact 
as to the nature or extent of the interest which the 
lessee is about to take, of which the lessee is, and 
the lessor is not, aware, and which materially increases the 
value of such interest ; 

(l) the lessee is bound to pay or tender, at the proper time 
and place, the premium or rent to the lessor or his agent in 
this behalf : 

(m) the lessee is bound to keep, and on the termination 
of the lease to restore, the property in as good condition 
as it was in at the time when he was put in possession, sub- 
ject only to the changes caused by reasonable wear and tear 
or irresistible force, and to allow the lessor and his agents, 
at all reasonable times daring the term, to enter upon the 
property and inspect the condition thereof and give or leave 
notice of any defect in such condition ; and, when such 
defect has been caused by any act or default on the part of 
the lessee, his servants or agents, he is bound to make it 
good within three months after such notice has been given 
or left: 

(n) if the lessee becomes aware of any proceeding to 
recover the property or any part thereof, or of any encroa(3h- 
menfc made upon, or any interference with, the lessor's rights 
concerning such property, he is bound to give, with reason- 
able diligence, notice thereof to the lessor : 

(o) the lessee may use the property and its products (if 
any) as a person of ordinary prudence would use them 
if they were liis own ; but he must not use, or permit 
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another to Rse, the property for a piirpo other than that 
for which it was leased, or fell timber, pull down or damage 
buildings, work mines or quarries jjot open when the lease 
was granted, or commit any other act which is destructive or 
permanently injurious 

(p) he must not, without the lessor’s consent, erect on 
the property any permanent structure, except for agricul- 
tural purposes : 

(g) on the determination of the lease, the lessee is bound 
to put the lessor into possesion of the property* 

109. If the lessor transfers the property leased, or any 
part thereof, or any part of his inter- 
transferee. therein, the transferee, m the 

absence of a contract to the contrary, 
shall possess all the rights, and, if the lessee so elects, be 
subject to all the liabilities of the lessor as to the property 
or part transferred so long as he is the owner of it ; but the 
lessor shall not, by reason only of such transfer, cease to be 
subject to any of the liabilities imposed upon him by the . 
lease, unless the lessee elects to treat the transferee as the 
person liable to him ; 

Provided that the transferee is not entitled to arrears 
of rent due before the transfer, and that, if the lessee, not 
having reason to believe that such transfer has been made^ 
pays rent to the lessor, the lessee shall not be liable to pay 
such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine 
what proportion of the premium or rent reserved, by the 
lease is payable in respect of the part so transferred, and, 
in case they disagree, such determination may be made by 
any Court having jurisdiction to entertain a suit for the 
possession of the property leased. 
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110. Where the time limited by a lease of immoveable 

property is expressed as commencing 
Exclusion of day on ^ particular day. in computing 

■wMch term commences. ^ ^ , , t u\ i i i 

that time such day shall be excliiaea. 
Where no day of commencement is named^ the time so 
limited begins from the making of the lease. 

Where the time so limited is a year or a number of years, 

in the absence of an express agrecaient 

Duration of lease for contrary, the lease shall last 

ayear. ■ 

during the whole anniversary of the 

day from which such time commences. 

Where the time so limited is expressed to be terminable 
before its expiration, and the lease 
determine mention at whose option it is 

so terminable, the lessee, and not the 
lessor, shall have such option. 


111 . A lease of immoveable pro- 

Determination of lease, , i , 

perty determines— 

(a) by efSux of the time limited thereby: 

{b) where such time is limited conditionally on the happen- 
ing of some event — by the happening of such event : 

(c) where the interest of the lessor in the property 
terminates on, or his power to dispose of the same extends 
only to, the happening of any event— -by the happening of 
such event : 

(d) in case the interests of the lessee and the lessor in the 
whole of the property become vested at the same time in 

one person in tlie same right : 

(e) by express surrender ; that is to say, in case the lessee 
yields up his interest under the lease to the lessor, by mutual 
agreement between them. 

(f) hj implied surrender : 
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(g) by forfeiture ; that is to say^ (1) in case the lessee 
breaks au express eoudition which provides that, on breach 
thereof, the lessor may re-enter, or the lease shall become 
void; or (2) in case the lessee renounces his character as 
such by setting up a title in a third person or by claiming 
title in himself ; and in either case the lessor or his transferee 
does some act showing his intention to determine the lease : 

(/^) on the expiration of a notice to determine the lease^ 
or to quit, or of intention to quit, the property leased, duly 
given by one party to the other* 

Illmtmiion to claim (/). 

A lessee accepts from Ms lessor a new lease of tlie property leased, to 
take effect during the continuance of the existing lease. This is an 
implied surrender of the former lease, and such lease determines 
thereupon* 


' 112. A forfeiture under section on© hundred and eleven, 

i. ^ clause (^), is waived by acceptance of 
Waiver of forfeiture. ^ ^ ^ ^ 

rent which has become due since the 

forfeiture, or by distress for such rent, or by any other act 

bn the part 'of the lessor showing intention to treat the 

lease as subsisting : ' ' ■ 

Provided that the lessor is aware that the forfeiture has 
been incurred : 

" ' Provided also that, where rent 'is accepted after the insti- 
tution of a suit to eject the lessee on the ground of for- 
feiture, such 'acceptance is not a waiver* 


113* A notice given under section one hundred and 
eleven, clause (A), is waived^ with the 
notice to Qj. ini plied consent of the per- 

whom 


^ Waiver, of 
quit*. 


son to whom it is given, by any act 
'on the part of the person giving it showing an intention to 
treat the lease as subsisting, ' ■ 
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lllmtrations. 

(a). A, the lessor, gives B, the lessee, notice to quit the property 
leased. The notice expires. B tenders, and A accepts rent which has 
Become due in respect of the property since the expiration of the notice. 
The notice is waived, 

(5). A, the lessor, gives B, the lessee, notice to quit the property leased, 
The notice expires, and B remains in possession. A gives to B as lessee 
a second notice to quit. The first notice is waived. 

^ 114. Wliere a lease of immoveable property bas deter- 
mined by forfeiture for non-pay inent 
Belief against forfei- ^ i , , , , ^ , 

ture for non-payment of rent, and tile lessor sues to eject 

tbe lessee, if^ at the hearing of the 
suit, the lessee pays or tenders to the lessor the rent in 
arreai-, together with interest thereon and his full costs of 
the suit, or gives such security as the Court thinks sufficient 
for making such payment within fifteen days, the Court 
may, in lieu of making a decree for ejectment, pass an order 
relieving the lessee against the forfeiture; and thereupon 
the lessee shall hold the property leased as if the forfeiture 
had not occurred. 

115. The surrender, express or implied, of a lease of 

Effect of surrender “““oveable property does not preju- 

and forfeiture on under- dice an under-lease of the property or 

any part thereof previously granted 
by the lessee, on terms and conditions substantially the same 
(except as regards the amount of rent) as those of the origi- 
nal lease ; but, unless the surrender is made for the purpose 
of obtaining a new lease, the rent payable by, and the con- 
tracts binding on, the under-lessee shall be respectively 
payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such tmder-Ieases, 
except where such forfeiture has been procured by the lessor 
in fraud of the under-lessees or relief against the forfeiture 
is granted under section one hundred and fourteen. 
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116. If a lessee or under-lessee of property remains in 


Effect of holding over. 


possession thereof after the determina- 
tion of the lease granted to the lessee, 


and the lessor or his legal I’epresentative accepts rent fiom 


the lessee or nnder-lesseOj or otherwise assents to his con- 
tinuing in possession, the lease is, in the absence of an 
agreement to the contrary, renewed from year to year, or 
from month to month, according to the purpose for which the 
property is leased, as specified in section one hundred and six. 


Illustrations » 

A lets a house to B for five years. B underlets the house to 0 at a 
monthly rent of Rs. 100. The five years expire, but C continues in 
possession of the house and pays the rent to A. O’s lease is x’enewed troin 
month to month. 

(&). A lets a farm to B for the life of C. 0 dies but B continues in 
possession with A’s assent. B’s lease is renewed from year to year. 


117. None of the provisions of this chapter apply to 
leases fot agricultural purposes, except 
in so far as the Local Government, 
poses. with the preTions sanction of the 

Governor-General in Council, may by notification published 
in the local official Gazette declare all or any of such provi- 
sions to be so applicable, together with, or subject to, those 
of the local law, if any, for the time being in force. 

Such notification shall not take effect until the expiry 
of six months from the date of its publication.. 


v. CHAPTER. TL ' 

■ OfExchahgtss. 

118 * When two persons mutually transfer the ownership 
of one thing for the ownership of 

-Ixcbauge defined.” neiUier thing or both thin^ 

beinf^ money only, the transaction is called an ^^exchange. 

‘ , ■ A 67 ' , 
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A transfer of properly in completion of an exchange 
can be made only in manner provided for the transfer of 
such property by sale. 

110. In the absence of a contract to the contrary, the 

Eight of party do- or part 

privcd of tiling received thereof he has received in exchange^ 
m e-\ciiangc> reason of nny defect in the title 

of the other party^ is entitled at his option to compeasatioB 
or to the return of the thing transferred by him* 

120. Save as otherwise proTided in this eliapter^ each 

Eights and Babiiities the rights and is subject to 

of parties. the liabilities of a seller as to that 

Tvhich he gives, and has the rights and is subject to the 
liabilities of a buyer as to that which he takes. 

121. On an exchange of money, each party thereby 

, warrants the genuineness of the money 

Exchange of money, t 

given by him* 


defined. 


CHAPTER VII* 

Of Gifts. 

122, Gift” is the transfer of certain existing movGable 
or immoveable property made volun- 
tarily and without consideration, by 
one person, called the donor, to another, called the donee, 
and accepted by or on behalf of the donee. 

Such acceptance must be made during the lifetime of the 
donor and vihile he is stiil capable of 
giving. 

dies before acceptance, the gift is void. 


Acceptance when to 
he made. 
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123. For the purpose of making a gift of immoveable 

property, the transfer must be effected 

. Transfer how effected. ' • i i • j i t i 

by a registered mstrument signed by 
or on belialf of the donor, and attested by at least two wit» 
nesses^^'''- 

For the purpose of making a gift of moveable propertj^, 
the transfer may be effected either by a registered instru- 
ment signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods 
sold may be delivered. 

124. A gift comprising both existing and future pro- 

Gift of existing and perty is void as to the latter, 
future property. 

125. A gift of a thing to two or more donees, of whom 

one does not accept it, is void as to 
whora one does not ac- the interest which he would have 

taken had he accepted. 

126. The donor and donee may agree that on the hap- 

When gift may he pening of any specified event which 

suspended or revoked. depend on the will of the 

donor a gift shall be suspended or revoked; but a gift 
which the parties agree shall be revokable wholly or in part 
at the mere will of the donor is void wholly or in part, as 
the case may be. 

A gift may also be revoked in any of the cases (save want 
or failure of consideration) in which, if it were a contract, 
it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect 
the rights of transferees for consideration without notice. 
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Illustrations. 

(a). A gives a field to B, reserving to hirase1.fi with Ti’s as.sciit, the ri:4it 
to take back the field in case B and his descendants die bet<.)rc A, .B dies 
without descendants in aI's lifetime. A may take back the iiuld. 

(7^), A gives a lakh of rupees to B, re.scrving to himself, with TV’s assent, 
the right to take back at pleasure Ks. 10,000 out of the lakh. Tine gift, lioids 
good as to ils. 00,000, but is void as to Bs, 10,000, which coiitinuQ to bcioug 
to A,« 


127. Where a gift is in the form of a single transfer to 

the same person of several things of 
, Onerous gifts. „ ■ i • i . ' • i ^ a 

which one iSj and tiie others are iiotj, 

hurdened by an obligation^ the donee can take nothing by the 

gift unless he accepts it fully. 

Where a gift is in the form of two or more separate and 
independent transfers to the same person of several things, 
the donee is at liberty to accept one of them and refuse the 
others, although the former may be beneficial and the latter 
onerous, 

A donee not competent to contract and accepting pro- 

Onerous gift to dis- pei’ty burdened by any obligation is 
qualified person. bj Ins acceptance. But 

if, after becoming competent to contract and being aware 
of the obligation, he retains the property given, he becomes 
so bound. 

Illustrations, 

Qa), A has shares in X, a prosperous joint stock company, and also 
shares in Y, a joint stock company in difficulties. Heavy caUs are expect- 
cd in respect of the shares in Y. A gives B all his shares in joint stock 
companies. B refuses to accept the shares in Y. He cannot take the 
shares in X. 

(b). A, having a lease for a term of years of a house at a rent which 
he and his representatives are bound to pay during tiie term, and which 
is more than the house can be let for, gives to B the lease, and also, an 
a separate and independent transaction, a .sum of money. B refuses to 
accept the lease, He does not by this refusal forfeit the monc}'. 


128. Subject to the provisions of section one liiradred 

. and twenty-seven, where a £'ift con- 
Universal donee, , 

sists of the uonor^s whole property, 
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tlie donee is personally liable for all tbe debts due by tba 
donor at the time of the gift to the extent of tbe property 
comprised therein. 

129, Nothing in this chapter relates to gifts of move- 

Savinc^ of donations ^hlo Property made in contemplation 
mortis causa and Mu- of deaths or shall be deemed to affect 
hammadan law. Muhammadan law^ or, 

save as provided by section one hundred and twenty-three, 
any rule of Hindu or Buddhist law. 


Actionable claim. 


Transfer of debts. 


CHAPTER Tin. 

Op Tbansfebs of Actionable Claims. 

130. A claim which the Civil Courts recognise as afford- 
ing grounds for relief is actionable 
wbetber a suit for its enforcement is 

or is not actually pending or likely to become necessary, ( ^ ) 
[(1). See p. 288.] 

131. No transfer of any debt or any beneficial interest 
in moveable property shall have any 
operation against the debtor or against 

the person in whom the property is vested, until express 
notice of the transfer is given to him, unless he is a party 
to or otherwise aware of such transfer ; and every dealing 
by such debtor pr person, not being a party to, or otherwise 
aware of, and not having received express notice of a 
transfer, with the debt or property shall be valid as against 
siich transfer. 

Illustration. 

A owes money to B who transfers the debt to C. B then demands the 
debt from Aj who, haYing no notice of the transfer, pays B. The pay- 
ment is valid, and G cannot sue A for the debt. 

132. Every such notice must be in writing signed by 

the person making the transfer, or 
Notice to be m writing . . , , . , . , 

signed. by his agent duly authonzed m this 

behalf. 
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133. Oa receiving such notice, tlie debtor or person 

Debtor to give effect ^biom tlie property is nested sliall 
to trattsfer. effect to the transfer unless 

'where the debtor resides^ or the^ property is situate^ in a 
foreign country .and the title of the' person in , who.se favour ' 
the transfer is made is not complete according to , the law, 
of such country. 

134 Where the transferor of a debt warraxits the 
Warmuiy o£ solvency Solvency of the debtor, ilie warnintyj 
of debtor. absence of a contract to tlie 

contrary, applies only to his sol veocy at tlie time of the 
transfer, and is limited, where the transfer is made for 
consideration, to the amount or value of such con- 
sideration. 

135. Where an actionable claim is sold, he against 

‘ whom it is made is wholly discharged 
Discharge of person , i i i - 

against whom claim is by paying to the buyer the puce 

and incidental expenses of the sale, 

witliinterest on the price from the day that the buyer 

paid it. 

Nothing in the former part of this section applies— 

(a) where the sale is made to the co-heir to, or co-pro* 
prietor of, the claim sold ; 

{h) where it is made to a creditor in payment of what is 
due to him ; 

(c) where it is made to the possessor of a property sub- 
ject to the actionable claim ; 

, ((?) where the judgment of a competent Ooiirt has been 
delivered affirming the claim, or where the claim has been 
made clear by evidence and is ready for judgment. 
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136 . No judge, pleader, mukhtar, clerk, bailiff or other 

^ „ „ officer connected with Courts of Justice 

Incapacity of ofiicers ^ • r iv 

connected with Courts can buy any actionable claim lalling 
ofjnstioo. under the jurisdiction of the Court in 

which he exercises his functions. 

137 . The person to whom a debt or charge is transferred 
Eiability of transferee shall take it subject to all the liabili- 

of debt, ties to whicli tlie tmusferor was sub- 

ject in respect tbereof at the date of the transfei*. 

Illustration, 

A debenture is issued in fraud of a public company to A. A sells and 
transfers the debenture to B, who has no notice of the fraud. Thedeben- 
ture is invalid in the hands of B. 

138. "When a debt is transferred for the purpose of secur- 
ing an existing or future debt, the debt 
so transferred, if recovered by either 

the transferor or transferee, is applicable, first, in payment of 
the costs of such recovery ; secondly, in or towards satisfaction 
of the amount for the time being secured by the transfer i 
and the residue, if any, belongs to the transferor. (*) 

[(1) For mortgages of debts, see 2, Davidson’s Precedents, 2ncl 
ed., pp. 600 et seg^ 

139. Uothiug in this chapter applies to negotiable 

Saving of negotiable instruments, 
instruments. 


Mortgaged debt. 


THE SCHEDULE, 
(a.) Statutes. 


Year and Chapter. 

Subject. ... 

Extent of repeal. 

27 Hen. Vni, c. 10. 

Uses 

The whole. 

13Eliz., G, 5 , ... 

Bfaudulent conveyances 

The whole. 

'27'Eli&, c. 4 

Fraudulent convey anc es 

The /whole. 

4 Wm.' & Mary, ' 
c. 16. 

Clandestine mortgages ... 

The whole. 
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(i). Acts of the Governqb-Gekerar in Coitncii,. 

3S'tiral»cs and Year. 

j 

■ Subjcet, . 1 

Extent; of repeul. 

IX o£ 1S42 

Lease and release ... ... i: 

The whole. 

:,^XXXI.'Of, !8”4 

Blodcs of conteying land ■ .... ! 

Bcctiun 17. 

XI U lKu> 

^losne profits and improve- , 
mcBts. . ■’ 

Section 1 5 in the 
tille. the words 
‘‘ill mr.isne ])roiii3 
nndT and in ihc 
prcfinihle “ to 

limit the lialnlity 
for mono profits 
andd’ 

xxvn o£ ISGG 

Indian Trustee Act 

Section 81. 

■ IT of 1S72 

Pan jab Laws Act 

So far as it relates 
to Bengal Ilcgiila- 
tions 1 of 1798 
aniXYil of 1806. 

XX of 1875 

Central Provinces Laws Act* ... 

So fat as it relates 
to Bengal Regula- 
tions I of 1798 and 
XVII of 1800. 

XVIII of 187C 

Oudh Laws Act 

So far as it relates 
to Bengal Rcgula- 
tionXVlIof iSOO. 

I of 1877 

Specific Belief 

In sections 35 .and 
30, the words *•' in 
writing.’' 


(e). Regulations. 


Number and Year, 

Sulg'ect. 

Extent; of rex>eal. 

Bengal Ecgulation 
I of 1708 

Conditional sales ... 

The whole Regula- 
tion. 

Bengal Eegnlation 
XYII of 1806 ... 

Redemption 

The whole Regula- 
tion. 

Bombay Eegnlation 
■ T of 1827. 

Acknowledgment of debts : 
Interest : Mortgagees in 

. possession. 

Section 15. 
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Sections 6 to 19 of Tmstee's and MoHgagee*§ Powers Act^ (Act XXVIII 
of 1866), referred to in of the Transfer of Property Aet^ IV of 1882, 

PO WIRS OP MOBTaAGEES. 

6 Where any principal money is secnred or charged by deed on any 

^ ^ ^ any interest there- 

Powers incident to . w . , , i n 

mortgages. m, the person to whom such money shall 

for the time being be payable, his execu- 
tors, administrators and assigns, shall, at any time after the 
expiration of one year from the time when such principal money 
shall have become payable, according to the terms of the deed, or 
after any interest on such prineipal money shall have been in arrear 
for six months, or after any omission to pay any premium on any 
insurance which by the terms of the deed ought to be paid by the 
person entitled to the property subject to the charge, have the fol- 
lowing powers to the same extent (but no more) as if they had 
been in terms conferred by the person creating the charge, namely : — 

power to self or concur with any other person in selling 
the whole or any part o£ the property by public auction or private 
contract, subject to any reasonable conditions he may think fit to 
make, and to rescind or vary contracts for sale, or buy in and re-sell 
the property, from time to time, in like manner : 

%id , — A power to appoint or obtain the appointment of a Eeceiver 
of the rents and profits of the whole or any part of the property in 
manner hereinafter mentioned, (a). 

7. Beceipts for purchase money given by the person or persons 

Beeeipts for purchase- exercising the power of sale hereby con- 
money sufficient dis* ferred, shall be sufficient discharges to 
charges, the purchasers, who shall not be bound to 

see to the application of such purchase-money. {5)* 

{«) See 23 and 24 ¥ic. c. 145, s. 11, and compare 44 and 45 Vic. c, 41, 
8. 19, els, (0 and (m), . 

(5) See 23 and 24 Vic. c. 145, s, 12, and compare 44 and 45 Vic. c. 41, 
B. 22 (1). 
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Notice to 1)e given 
before sale ; but |mr- 
cbascr relieved ^ from 
iiiquiry as to circum- 
stances of sale. 


8* No sucli sale iib last aforesaid Blmll be matle nnlii after six 
luoiitlis’ notice in writing given in tiif? 
porsoa or one of the ' persons eiiti tied to 
property Btibjeet to the . cliarge,. or affixed" 
on, some conspicnotis part of ' siicli property.; 
but when a sale lias been cileeted in pro™ 
fcBsed exercise of ilie powers hereby confcritaly the title of the 
purchaser shall not be liable to be impeached on the gToruid lhu.t 
no case had arisen to authorize the exorcise of such power, or that 
no such notice as aforesaid had been given ; but any peivm damni- 
fied by any such unauthorized exercise of Huch puwc'r, shall Irave his 
remedy in damages against the person or persons Helling, (r). 


Application 

chase-money. 


of pmr- 


9. The money arising by any sale cifected as iiforeHaitI shall [>e 
applied by the person receiving the same 
as follows '.—first, in, payment of all' tlie 
expenses incident to the sale.or,, Jaciirrecl , in 
any attempted sale ; secondly, in discharge of all interest and costs 
then due in respect of the charge in consequence whereof the sale 
was made ; and thirdly, in discharge of all the pibicipul monies then 
due in respect of such charge ; and the resicinc of such money shall 
foe paid to the person entitled to the property subject to the charge, 
his executors, administrators or assigns, as the case may be. (d). 


Conveyance to 
purchaser. 


the 


10. The person exercising the power of sale hereby conferretl 
shall have power by deed to convey or 
assign to and vest in the purchaser the 
property sold, for all the estate and interest 
therein which the person who created the charge had power to dispose 
of : Provided that nothing herein contained shall be construed to 
authorize the mortgagee of a term of years to soil and convey the fee- 
simple of the property comprised therein in cases where tlm inon- 
gagor could have disposed of such fee-simple at the chite of tlie 
mortgage, (e), 

(c) See 23 and 2t Vic. c. 145, s. 13, and compare 44 and 45 Vie. c. 41, 
ss. 20 els. (4) and 21 (2), 

{d) See 23 and 24 Vic, c. 145, s. 14, and compare 44 and 45 Vic. c, 4.1, 
s. 21 (3). 

{e) See 23 and 24 Vic, c, 146, s. 15, and compare 44 and 45 Vic, c. 41, 



APPENDIX Av 


731 


11, At any time after tile power of sale hereby conferred shall 

^ ^ , have become exerciseable, the person en- 

Owner of charge may , V, ; . 

call for title-deeds and titled to exercise the same shall be entitled 

conveyance of legal to demand and recover from the person 

estate ' 

entitled to the property subject to the 

charge, all the deeds and documents in his possession or power 

relating to the same property, or to the title thereto, which he 

would have been entitled to demand and recover if the same 

property had been conveyed, appointed or surrendered to and were 

then vested in him for all the estate and interest which the 

person creating the charge had power to dispose of ; and where the 

legal estate shall be outstanding in a Trustee, the person entitled to a 

charge created by a person equitably entitled, or any purchaser from 

such person, shall be entitled to call for a conveyance of the legal 

estate to the same extent as the person creating the charge could have 

called for such a conveyance if the charge had not been made, (/), 

12. Any person entitled to appoint or obtain the appointment of 

a Beoeiver as aforesaid, may from time to 
of Re- time, if any person or persons has or have 
been named in the deed of charge for that 
purpose, appoint such person or any one of such persons to be 
Receiver, or if no person be so named, then may, by writing delivered 
to the person or any one of the persons entitled to the property 
subject to the charge, or affixed on some conspicuous part of the 
property, require such last-mentioned person or persons to appoint a 
fit and proper person as Receiver, and if no such appointment be 
made within ten days after such requisition, then may in writing 
appoint any person he may think fit. No person shall be ineligible 
for the office of Receiver merely because he is an Officer of the High 
Court, (ff). 


13, Every Receiver appointed as aforesaid shall be deemed to be 
Eeeeiver deemed to *e agent of the person entitled to the 
be the agent of the property subject to the charge, who shall be 
mortgagor. solely responsible for his acts or defaults, 

unless otherwise provided for in the charge, (h). 


(/) See 23 and 21 Yic. c. 115, s. 16, and compare 11 and 45 Vic, c, 41, 

8.21 ( 7 ). : 

y) See 23 and 21 Vic. c. 145, s. 17, and compare 41 and 15 Vic. c. 41, 
■,s. 21'(1). 

(/o See 23 and 24 Vie. c. 115, s. 18, and compare 11 and 15 Vic. c. 11, 
s, 24,(2). ' ■ ' ■ ■ • 
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14. Every Deceiver appointed as aforesaid shall have power to 

^ ^ . demand and recover and give effectual 

Powers of Receiver. . ^ ^ i 

receipts tor all the rents, issues and pronts 

of the property of which he is appointed Receiver, by suit, distress, 

or otherwise, in the name either of the person entitled to the property 

subject to the charge, or of the person entitled to the money secured 

by the charge, to the full extent of the estate or interest which the 

person who created the charge had power to dispose of. (/). 


15. Every Receiver appointed as aforesaid may be removed by the 
like authority, or on the like requisition os 
before provided with respect to the original 
appointment of a Receiver, and new Re- 
ceivers may be appointed from time to time, ij). 


Receiver may be re- 
moved. 


16. Every Receiver appointed as aforesaid shall be entitled to 
Eeceiverto receive a I'etein out of any money received by Mm, 


commission, not exceed- 
ing five per cent, 


in lieu of all costs, charges, and expenses 
whatsoever, such a commission, not exceed- 
ing five per cewtoi on the gross amount of all money received, as 
shall be specified in his appointment, and if no amount shall be so 
specified, then five per centum on such gross amount (h). 


Receiver to insure if 
required, 


17. Every Receiver appointed as aforesaid shall, if so directed in 
writing by the person entitled to the money 
secured by the charge, insure and keep 
insured from loss or damage by fire, out of 

the money received by him, the whole or any part of the property 
included in the charge which is in its nature insurable. (Q. 

18. Every Receiver appointed as aforesaid shall pay and 

apply all the money received by him in the 
rete^ved''by discharge of Government reve- 

nue and of all taxes, rates and assessments 
whatsoever, and in payment of his commission as aforesaid, and of 

(i) See 23 and 21 Vic. c. 145, s. 19, and compare 44 and 45 Vic. c. 41, 
s. 24 (3). 

. (j) See 23 and 24 Vic. c. 145, s. 20, and compare 44 and 45 Vic. c. 41, 
s.24(5)/ ’ 

(li) See 23 and 24 Vic. c. 145, s. 21, and compare 44 nnd 45 Vic. c, 41, 
8. 24 (6). 

m compare 44 and 45 Vic. c. 41, 
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the premiums on the insurances, if any ; and in the next place in 
payment of all the interest accruing due in respect of any principal 
money then charged on the property over which he is Keceiver, or 
on any part thereof; and, subject as aforesaid, shall pay all the 
residue of such money to the person for the time being entitled 
to the property subject to the charge, his executors, administrators 
or assigns, (m). 


19. The powers and provisions contained in ss. 6 to 18 of 


This Part to relate to 
charges by way of mort- 
gage only. 


this Act, both inclusive, relate only to mort- 
gages or charges made to secure money 
advanced or to be advanced by way of loan, 


or to secure an existing or future debt. («). 


APPENDIX B. 


Mnles made hy the Calcutta High Court wider the provisions of 
section 104 of the Transfer of Property Act, IV of 1882. (p) 

1. Every application, under s. 88, shall 
s under made by a verified petition, stating the 

: .facts.' ■ 


2, Unless otherwise ordered, there shall be 'paid into Court, in 
^ ^ ^ ^ addition to the sum deposited under s. 83, 

oJ^cS^and°expenses, o'’ “y subsequent section, a sum sufficient 
under s. 83 or any sub- provide for the fees and charges cf 
sequent section. Accountant-General and the Bank of 


Bengal, and for the mortgagee’s costs of obtaining payment out 
of Court ; and also when such payment is made under section 83, a 
further sum to provide for the mortgagee’s costs of transferring the 
property, and causing such transfer to be 

Costs to be estimated registered ; such costs to be estimated and 
and certified. ^ ^ , ^ 

certified by the Taxing oflicer. 


0?i) Bee 23 and 24 Vic. c. 145, s. 23, and compare 44 and 43 Vic. c. 4, 

■■■■8.24(8).; ,■■’ ■' 

in) See 23 and 24 Vic. c. 145, .s. 24, and compare 44 and 45 Vic. c. 41, 
;,s..2, ■'cL ivi)* 

(/A These rules, dated 31st July 1884, were published in the CahttUa 
3^/vl8a4 
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3. Every order for payment of money into Court, under section 83, 

Order for payment of specify tlie sums to be paid, and tlie 

money into Court under purpose for which each sum is intended, 
s. 83. x r . 

4. Unless otherwise ordered, the applicant, or his attorney, shall 
Service of notice serve, or cause to be served, the notice to 

under s. 83. |30 given under section 83. 


Of notice of payment 
under any subsequent 
section. 


5* When money is paid into Court under section 86, or under any 
subsequent section, the person making such 
payment shall forthwith give written notice 
thereof to the person or persons on whose 
account such payment is made. 

Application for pay- 

ment of money out of obtain payment of money out of Court shall 
Court under s. 57 (c) b© by a verified petition. 

And, when made under section 83, it shall be shown whether the 
property has been transferred, and [where the applicant was in 
possession] possession delivered up, free fi'om encumbrance, and 
whether the transfer has been registered. The documents of title, 
which \vere held by the applicant, shall also be accounted for. 

Or, when made under section 86 or section 93, it shall be shown 
that the provisions of such section have been 

Or under s. 86 or s. 93, 

complied with. 

Or, when made under sections 88 and 89 or section 93, the documents 
Orimderss,88and89 of title, which were held by the applicant, 
ors. 93. shall be accounted for. 

7. Every application under the last preceding rule shall be on notice 

to the person by whom, or on whose behalf. 
To be on notice. ,, -j A v 

the money was paid, or to his attorney, 

unless the Court shall think fit to dispense with such notice. 


8. Unless otherwise ordered, whenever any notice, or order, is served 
under the Act, or under these rules, an 
affidavit, or affirmation, in proof of such 
service, shall be filed as soon as possible 

thereafter. 


Affidavit of service of 
notice, or order. 


9. Where it shall appear that previous to any payment into Court 

Costs of mort^a ee under section 83 or any subsequent section, 
, , a sufficient tender was made to, and refused 
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Disallowance: 
tender refused, 


where 


by, the mortgagee, he shall not be allowed to 
obtain payment of the amount deposited in 
Court to meet his claim, without deduction 
of the fees and charges of the Accountant General and the Bank, nor 
shall he be allowed his costs of obtaining such payment. Except as 
aforesaid, or when otherwise ordered, the mortgagee shall be allowed 
all costs properly incurred by him. 


If through default on the part of the plaintiif it becomes 
necessary to obtain an enlargement of time 
under section 87, no interest shall be allowed 
for the enlarged time. 


10 . 


When interest dis- 
allowed. 


Order for payment of 
money out of Court, 
under s. 83, or any sub- 
sequent section. 


11. On an application for payment of money out of Court, under 
section 83 or any subsequent section, by a 
mortgagee, who has complied with the orders 
of the Court and the provisions of the Act 
and of these rules, so far as they relate to 
him, or apply to his case and has, -when required so to do, 
transferred the property and possession, free from encumbrance, 
and caused such transfer to be I’egistered, and accounted for the 
documents of title which were held by him, the Court shall make 
such order or orders as to it shall seem fit for the disi^osal of 
the capital sum and interest thereon, and of the fund for costs and 
expenses. 


12. Every decree for sale under the Act shall direct that, if the 
sale to proceeds of sale shall not be sufficient to 
satisfy the decree, the defendant [if the 
original mortgagor] shall personally [or 
if the representative in estate of the original mortgagor, shall out of 
his estate] pay the amount of the deficiency. 


Decree for 
provide for payment of 
amount of deficiency. 


Final foreclosure or- 
der, s. 87 or s. 93, 


13. Every final order for foreclosure, under section 87 or section 93, 
shall direct that possession of the property be 
given to the mortgagee, except where he 
is already in possession. It shall also, at tho 
option of the mortgagee, be drawn up with a recital of the decree and 
the proceedings had thereunder, and with a full description of the 
property, or without any such recital or description. 
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14. "Where immoveable property is sold under section 88, or any 
Conveyance' of pro- subsequent section, the purchaser may, 


perty sold under s. 88, or 
any subsequent section. 


on application to a Judge in Chambers, 
obtain a certificate of sale as evidence of 
the title to the property sold to him, and may also, at his own costs, 
obtain a conveyance from the mortgagor. 


15, Every enforceable order made under section 83 may be en- 
forced under the provisions of the Code of 
Civil Procedure, and shall for that purpose 
be deemed to have been made in a suit insti- 
tuted under that Code. 


Order under s. 83 how 
enforced. 


16. Rules 45 and 46 of the rules of the 1st of August 1877 
[Rules 431 and 432, Belchambers R. and 0., 
Rules repealed. 201], relating to sale by the Re- 

gistrar are hereby repealed. 


Rules amended. 


From rule 50 of the same rules shall be omitted the words unless 
otherwise ordered the costs of such appli- 
cation in the case of a person under disabi- 
lity shall be part of the costs of the sale, and in other cases shall be 
borne and paid by the defaulting party.” 

At the end of rule 58 of the same rules shall be added the words 
“ or the grant to him of a certificate of sale.^^ 


17. Rules 387 to 449 [Belchambers R. and 0., pp 189 to 205] 
Kules relating to sales relating to sales by the Registrar as modi- 


by Registrar to apply 
to sales under the Act. 


fied by the last preceding rule, and so far 
as they are applicable shall apply to all 
sales by the Court under sections 88 and 89 or 92 and 93. 


to payments 
these rules. 


18. The money rules 5?7a to 641 [Belchambers R. and 0., pp. 240 
Money rules to apply ^ 253] shall also, so far as they are appli- 
ider cable, apply to the payment of money into 
Could;, and out of Court, under these rules* 

The form set forth in the annexed schedule shall be followed, 
with such variations as the circumstances of 
^ ; - each case .may require. 
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HOTIOE UNDER SECTION 83. 

Ih the High Court ou Judicature atTort William in Bengal,. 

Ordinary Original Civil Jurisdiction* 

To B. 

Whereas A Las, under section 83 of Act IV of 188^, deposited 
in Court Rs. 10,000 as the amount remaining due on the mortgage 
to you, dated the day of 188 , and Rs 100 for the 

commission and charges of the Accountant-General and the Bank 
of Bengal, and Rs. 500 to provide for such necessary costs and expenses 
as you may incur [and whereas it is alleged that a sufficient tender 
was. previously made to you] : — ^You are hereby informed that the 
Court, upon being satisfied that you have retransferred the property 
comprised in the said mortgage and [where B is in possession] de- 
livered up possession thereof to the said A, and have also delivered 
up to the said A, or deposited in Court, or accounted for, all documents 
in your possession or power, or for which you are responsible, relating 
to the said property, the Court will make such order as to it shall seem 
fit for the payment to you of the said sum of Rs,, 10,000 [less, where 
a tender was made, the commission and charges of the Accountant- 
General' and the Bank of Bengal] with all costs and expenses to 
which you may be entitled. - 

Dakd ilils qf ISS , 


Eegktrar* 


INDEX, 


JCCEPTAKCE-- 

of benefit constitutes “Election,” €83; 

of Gift. See Gift, ... 

JCCESSIOH TO MORTGA,GjiiD PEOPEBTT— 

who is entitled to. 662,663. ^ ^ ' 

mortgagee when entitled,, for purpose of bia securitj^ to benefit of, 674, fiFs’- 

AiCcoum— 

close system of accoanting introcluee'd By tbe Ecgalations, 8; 
under old law, need not be fi^ed when not ‘reqiuireet for determination of 
the right of the parties, 157, 158. 

in contracts made since 19th September 1855, condition that mortgagee* 
shall not be called on to account, legal, 158. 
agreement as to manner of rendering, will be enforced if not illegal, 557# 
how to be made np, 649 — 555, 
to be yerified by oath of mortgagee, when, 564. 

or of agent, when' snSleient, 564, 565. 
how to be made np, when mortgage deed not forthcoming or proved, 576; 
of both partias may be set aside by Jndge, 567. 
ameen may be deputed to juvestigato on the spot, wBfen,. 566, 

Tillage papers good evidence as to, when, 568. 

Jumma-wasil-bakce papers not fer a sufficient, from MortgageCy 662, 563v 
nature of, when mortgage is of fractional share of joint estate, 563, 564. 

under Dekkhaii Agriculturists’ Relief Act, 556, 557. 
may be directed of what is duo to subsequent mortgagee in suit by prior 
mortgagee, to which he is a party, 499. 

court must take an, in all swhs not governed by Act X^XYIII of 1855, for 
. redemption or foreclosure, when amount is disputed, 646. 
when to be taken in suit by mortgagee for possession on foreelosure, 530, 531«r 
interest in, how to be adjusted, 560, 561. 

ciileuflaleclj 550, 561. 

amongst TTind ns, 550 — 555, 

j\4ahumeduns, 555-^556. 

anorigagee how to render an, 561,- 663. 

in possession, subject to, when, 283, 284, 400, 401, 531, 633y 
. .. 5-47,548. ■ 

must keep a full and accurate, 680. 
as a rule to account for gross receipts, 570- 
for actual receipts only when, 670, 571. 
must include gross receipts and espenditure in hi& 
accounts# 661, 664. 

must bring in full accounts when, 648-, 547. 
holding under title other than that of mortgagee 
not liable to, when, 649, 550. 
not bound to render an, to wrong-doer, 387, 
under old law, liable to, notwithstanding agree- 
ment to the contrary, loG, 
in suit for redemption of pure usufructuary mort- 
gage liable to, when, 38C- — 389, 
in mortgage by conditional sale liable to when, 396, 
397, 547. 

when liable to, for period prior to date of morfc- 
‘ ; .1 gngo deed, 650. 

\ ^ when temporarily ousted by Collector owdng to 

‘ , ! ' default, Uable for profits of whole term, whcB, 
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A’CCOTHsTT — {ConthimH.) 

mortgagee iu possession — (Coniinued.) ^ 

admission by, in rendering, as to receipts maj not bo 
retracted, 569. 

i'll rendering aeeouafcs, to be allowed reasonable costs 
of cdlledtion and management, 572. 
credit for payment of Government rorcniie, 573. 
cost of wages of chow key dars and pufc- 
■warees, wUen, 57li 572. 
alt reasonable expenses, 2S3. - 
to be debited with actual collections only wben, 
280. 

rents appearing in jumma-bundee- 
pnpera. 568>~-570, 

procedure to be adopted on neglecting to render accounts, 565, 

. 566. ' . 

not keeping a proper, presumption to be made, 566, 567. 
if none rendered by, (’ourt may act on reasonable proof as to 
bis receipts, etc., 565, 667. 

but not b.y mere guess, 667— 66S. 
mortgagor m possession never liable to,: 266, 548, 549» 

entitled in, to credit for all sums realized by mortgagee, 569. 
entitled to examine, when filed by mortgagee and to object, 667. 
but objection must be specific. 667. 

See Worechsitve, Iniei’estj Mortgagee^ Morf^ag^T^ EedemjpiioUj SnU, XTsttvg. 
ACCRETION— 

mortgagor not entitled to benefit of, wbere village mortgaged by name and 
boundaries not given, 1S6. 

See Aceimulationst Allmmt* 

ACCUMULATIONS— 

of income in hands of Hindu widoWj law as t-o, 78—81.^ 

withheldby busband’s-brother, which should rightly have gone from 
time to time to widow, are widow's separate property, 78. 
when an increment to husband’s estate' in hands of widow, 79. 
w'hen Ivor own separate property, 79— 81, 
widow not able to alienate, when, 79, 
direction to accumulate when Void, (^o, , 

ACKNOWLEDGMENT— 

■of title of mortgagor, prevents limitation, what, 354— SfiO. 
of debt, prevents its being barred, what, Act XIV of 1859, 421. 

JAT e/ 1873, 4.18— m 
undei\ActXVofim,417. 

ACQUISITION— 

by mortgagor enures for benefit of mortgagee, when, 2SI<3 285. 

ACTIONABLE; CLAIM—' . ' 

.definition of, -725. 

' . transfer of, 725—727, ; 

car fies any security, therefor, when, 621, 
when assigned, discharges person against whom made, when and on what 
'terms, 726. ■ 

ine.apaeity of oficera of Courts of Justice to buy^ 727, 

8eo DeU* 

ACTUAL SEI'OTEE— 
when illegal, 496. 

ADMINISTRATION SUIT— ^ 

pciidcsacy of, does not affect rights of mortgagee, 491. 
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INDEX 


administrator- , , T, lit.*. 1 A . TT P 

power of, of a deceased Hindu, Maliomcdan oif Buddmac under Acl V o-l 
1881,60, ' ■ 

ADVERSE POSSESSION— 

"wliat constitutes, 302, 303, 361~“363, d09**4'23j 429-~~43G» - 
•which bars Hindu widow, bars heir also afterwards, 74. 

Bee I*ossession. , 

AFTER.ACQTnnED PEOPERTIT— 

mortgage deed containing a pledge of, will not defeat claim of a purchaser 
of such property at public auction in eafecution of a decree, when, 137, 138, 

'AGENT— 

service of notice on, or tender made to, when sufSeientj 710, 711. 
accounts verified by, when’ sufficient, 504, 565. 

agreement- 

rttles as to construction of an, 123 — 126. 

may be a mortgage, and will be treated as such though not called so hj 
name, 123. • ? 

held to be sale or conditional sale, when, 123—120. 

by which lands were conditionally purchased by a person who agreed to' 

• • advance a further sum on being put in possession, after having made 
an advance, and when possession was not given, held not to amount to a 
mortgage or create a lien on the land, 130, • ~ 

by malguzar of village that settlement should be made with mortgagee, 
held to be a simple mortgage, and not one by way of conditioni^l 
sale, 130—131. 

to grant a ptifn? lease on failure to repay loan, the loan to be treated 
as bonus for lease, and on failure agreement to be treated as ^utni potbah, 
held not to be a conditional sale, 131. 

not to alienate any part of debtor's property till debt has been paid is not 
a mortgage, 138. , * . ■ 

to advance funds for litigatioU, when contrary to public policy, 169. 
to lend money on mortgage, should not be specifically decreed, 177, 178. 
by mortgagor, not to alienate as long as mortgage debt remains unsatis- 
• ■ fied, effect of, 293 — 296.' 

that lands should remain in possession of mortgagee till principal sum 
be repaid, implies that usufruct is to be taken in lieu of interest, when, 867. 
unregistered, to convoy, when admissible in evidence, in suit for specific 
performance, 205 — 208, 

to lease 205 
to mortgage 207, 208 

or memorandum in. the nature of a mortgage, must be stamped as a 
mortgage, 237 

uneonseionable, not enforced,- 107—169. 

that mortgagee in possession shall not be accountable, when void, 156—167 
383. 

to credit only payments endorsed on the deed, effect of, 134. 

See Contract^ FenaU^, Fower of Sale, 

AGRIClTIiTTJRAL PROPERTY— 

exemption of, from attachment and sale does not apply when it is subject 
to a mortgage, 460. 

ALIENATION— : ■ , 

condition restraining, when void, 622. 

making interj^st. transferred determinable on attempted, when void, 623. 
contrary to express agreement, cannot be pleaded by alienor to avoid 
his own act, 297. 

agreement by debtor not to alienate any part of his property till payment 
of debt is not a mortgage, 138. r x- 

* by sale for arrears of government revenue destroys lien of mortgagee, 273 — 279. 
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ALIENATION— 

by mortgagee, of his rights valid, 288—289. 

but cannot prejudice rights of mortgagor, 288 — 289. 
subsequent to mortgage cannot destroy or injure mortgagee’s lien, 
466, 467. 

mortgagor may maho a valid— "withoufe redeeming, 290. 
by mortgagor how far valid, 298 — 301. 

by means of a lease, when there is a covenant not to alienate 
effect of, 295. 

of his rights withotit redeeming does not not affect mortgagee’s 
lien, 290. 

during year of grace does not affect rights of mortgagee or 
entitle him to sue for money debt, 636— 537. 
contrary to agreement, effect of, 293 — 296, 
does not entitle mortgagee to sue for debt sooner than he 
otherwise might, 306. 

by Hindu widow, law neither pi'esumes in favor of, nor against, 74. 

valid if made with consent of husband’s heirs, 81.' 

but heirs must he all those who would be 
interested in disputing transaction, 83. 
consent of reversioner when implied, 83, 84, 
effect of unnecessary, on rights of reversionary heirs, 84—90. 
for other than allowable causes does nob vest property in 
reversioner, 84. 

valid to extent of her own interest in her husband’s 
estate — 84. 

claim to have several distinct alienations set aside cannot form 
subject-matter of one pit, 87. 

partly justified by necessity can be set aside at instance 
of reversioner on repayment of amount with interest 
^ so justified by necessity, 87 

suit to declare, improper should he brought by next heirs 
and not by those whose rights are future and inchoate, 89, 
when not her husband’s heiress but hondUde to pay his 
; , ■ debts, effect of— upon rights of heirs and purchasers, 94. 

by one of two Hindu Widows without consent of other invalid under the 
. Mitakshara law, 91. 
dliter under Dyabhaga, 91. 

See also Mindti Widoio- 

of joint-family property under Mitahsham and Mithila law when valid, 51. 
when good on the ground of necessity, 52 — 56. 

- when debt contracted for benefit of estate underpressure, 

lenders title good and unaffected by waste or mismanage- 
ment of the borower, 63. 

by father of joint family must under Mitaksliara law he for 
beneficial purposes, 55, 

under MitaJcsJiara law valid, only if made by all members 
Jointly, or by kurta for necessity, 55. 

when made by father to liquidate antecedent debts 
not contracted for immoral purposes, binding on 
sons, 56. 

bub void as against thorn if debts contracted for 
immoral purposes if alienee made no enquiries 
even though he acted hondJide,5B. 
son cannot prevent father alienating property 
inherited collaterally, 68. 

in esecution of a decree, purchaser need only satisfy 
himself that there is a decree binding defen- 
dant 68, 69. 

made by father and ’disputed by sons can only be set 
aside by suit brought for that purpose, 64. 
cause of action in - such suit accrues on purchaser 
taking possession, 65. 

under father can make, at pleasure, 63, 

and sons cannot sue to set it aside, 65. 




ALIEITATION— 

of joint family property unclor Dyalyliafra — {Conihiued) 

by one co-parcener, after agreement not to partition, not 
invalid, and purchaser not bound by such ngroernent 06, 65. 
by holder of impartible estate governed by same prineiplos as apply to 
alienations by members of joint Hindu family, 66. 
good for bis life only, 67, 

but in Ciiutia Kagporc, governed by Dyahliaga, docs not merely 
enure for Ills life, 67. 

conditions under which alienation will be set aside byOouri,at suit of a 
member of joint family hen his share in the estate has been bene- 
fited ther<*by, 67, 63. 

or when necessity established for part only of money raised 
thereby, 69, 

by heirs of deceased Mahoraedan, governed by same principles as those by 
heirs of a deceased Hindu, 102. 

by minor on attaining majority, of estate previously mortgaged by his 
guardian, precludes his subsequent ratification of his guardian’s act, 4.G, 
See Guardian^ Manager^ Minor, Furchaser. 

ALLUVION— 

increase by, to mortgaged lands, mortgagee when entitled to benefit of, 
136—137. ; . . 

ALTETIATION OF BOND— 

effect of, when made fraudulently, 175, 176, 

'.ALYASANTANA LAW— - - 

rights. of mortgagee under mortgage by family governed by, 312, 

AMBIGUITY IN MORTGAGE DEED. See Mortgage, 

' AMEEN— 

judge may depute, to investigate collections by mortgagee on objections to 
latter’s accounts, 566, 

objections to report of, must be taken at once, 5C6. 

ANCESTRAL DEBT— 

loan to nc*ar relative of joint Hindu family, hobliug part of ancesiral pro- 
perty and appearing before world aS co-sharcr, bond jide to pay family debt, 
constitutes a family debt, 6L 

ANCESTRAL PROPERTY— 

MUalcsliaraljaw-^ 

in hands of sons liable for father’s debt, unless contracted for immoral pur- 

,.."'^..■■'■"■"'■.■:pose^,.66.'"■'■■ 

decree, properly obtained against father of joint Hindu family, can be 
executed against, CO. 

son acquires a light in, by birth, and can compel a partition, 65. 
son’s proprietory right in, formerly held not to arise till after athor’s deat 
except by express relinquishment on part of father, 64. 
suit for possession of, by son as proprietor in joint Hindu family will n^t 
lie during father’s lifetime, 64;, 

Dgahliaga LaW’-^ 

son on birth acquires no right in, 63. 

son’s interest m, does not accrue till death of father, 65, 

ANOMALOUS MORTGAGES— 
how to be treated, 766, 707. 
in Madras, nature of, 22, 23# 

,/."*» AN|: OBLI^AT^ON’'— 

meaJalnrol'^tbti hised in see, 92, proviso 3, of Indian Evidence Act, 121, 


APPELLATE COLHIT*-. 

power of, to admit iii evidence document not properly stamped, wlien duty 
and penalty Lave not been tendered in lower Court, 26-t, 265, 

APPORTIONMENT— 

of mortga^je debt amongst several properties subject to mortgage, wlicn 
Court will order, 463 — 465. 

of periodical payments on determination of interest of person entitled, 633, 
of benefit of obligation on severance, 634. 

of consideration money when transfer is made by two or more persona Laving 
distinct interests, 640, 641» 

ARREARS, See Government Eevemte^ 

ARREARS OF INTEREST— . 

due on property transferred, do not pass to transferee, unless specially con* 
tracted foiv 621. 

ASSIGNEE— 

of deceased mortgagee bound by state of tbe account between the mortgagor 
and representatives of deceased mortgagee, 289. 
of mortgagee entitled to benefit of what contracts witli mortgagor, 665. 
of reversioner has no such interest iu estate as to entitle him to sue to have 
alienation by Hindu widow declared not binding on estate, 90. 

ASSIGNMENT— 

after equitable mortgage by deposit of title-deeds should be registered, 112. 
of mortgage over Es. 100 in value, for consideration under lls 100 need not 
be registered, 213. 

ASSURANCE— 

mortgage when to be by, 655— 657. 

“ATTACHED TO THE EARTH”— 
meaning of term, 615, 616. 

ATTACHMENT— 

power of Court to authorise judgment-debtor to mortg/ige property under, 36, 
private alienation of property under, in execution of a decree, void as agaiustf 
all claims enforceable under attachment. 36. ^ 
mortgage made subsequent to, and pending, is void as against all claims 
enforceable thereunder, 298. 

unnecessary when mortgage decree orders a sale of mortgaged property 
459. 

of mortgaged property by mortgagee, effect of, 707, 708.. 

AUCTION PURCHASER. See FztrcJiaser, 

■ B. 

BALANCE DUE ON MORTGAGE- 

mortgagee’s right to recover, against mortgagor personally, G9S, 699. 

BHOGBUNDHUK— 
definition of, 12. 

BLANK STAMPED PAPER— 

liability of person signing, 263, 264. 

BOARD OF REVENUE— ' : " " . 

in Bladras is constituted the Cnurt of Wards, 33. 

POSSESSION— 

what amounts to, as affecting limitation, 420— 423j 429, 431—437, 

BONl FIDE, PURCHASER- ^ , 

w'ho is a, within the meaning of Act XlV of 1859, 366, 




. for payment of money ■witli covenant not to alienate lands till paymontj not 
necessarily a mortgage, 123. 

See Agreement^ Instalmentf Jurisdiction, Stamp, 

BOIINBAEIES— ■ , ■ . 

of property mortgaged should be stated in mortgage deed, 136- 

BREACH OF CONTRACT— 

■svhat constitutes such a, as to entitle mortgagor to redeem at once, 313. 
BUDDHIST LAW— 

not affected by Transfer of Property Act,- 613. 

BUTWARA, 285—288. 

See Partition, 

'buyer— 

rights and liabilities of, in contract of sale, 616 — 649. 

rights of, purchasing one of two properties subject to a common charge^ 
649. 

BYE'BIL-WUEA. See Conditional Sale. 

BYE-BIL.WUEA OR KUT-KA-BALA USUFRUCTUARY— 
definition of, 21. 
characteristics of, 15 — 21. 

Hahomedan form of mortgage by conditional sale, 16, 
effect of Act XXVIII of 1855, on such contract, 21.' 

in case of, a suit by mortgagee, who has exacted illegal interest under Re- 
gulation XV of 1793, s. 9, to have sale made absolute, may^ be 
dismissed, 163 

See Conditional Sale, ... 

CANAL— 

mortgagee of, not entitled to foreclosure or sale, but has his remedy by . 
appointment of a receiver, 66.6— 668. 

CAUSE OF ACTION— 

claim to have several distinct alienations by Hindu widow set aside do not 
constitute one, and cannot form subject-matter of one suit, 87. 
to recover property alienated by Hindu widow arises on her death, 90. 

. does not accrue to reversioner, when there are two Hindu widows even for 
a moiety of the property, till death of both, 92. 
in suit to enforce lien as against third parties, when distinct from that in 
suit on mortgage bond, 467 — 470. 
what constitutes a distinct, 490. 

See Alienation, Limitation, 

CATLJAT^ 

may be entered by mortgagee against grant of probate of will of mortgagor 
when, 326. 

CERTIFICATE— 

power of holder of, under Act XL of 1858, over a minor’s estate, 42. 
dreumstanees under which a Court cannot grant, or may refuse to grant 
a certificate under Act XL of 1858, 45. 

CERTIFICATE OF REGISTRAR. See JEvidence, Tdegistraiion. 

CERTIFICATE OF SALE-- 

to be delivered to auction-purchaser after sale under decree, as evidence of 
his title, 736, : ■ 

, ^ OHAmPERTT— " ^ • 

EiJglish law of, hot in force in India, 160. ’ 

- ' ■' , . 
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CHAEGE— 

definition of a, 708, 709. 
how extingiiislied, 709 

one of several mortgagors redeeming entitled to, on shares of co>mort- 
gagors, 704, 705. 

owner of, may call for title-deeds and conveyance of legal estate, 731, 
to be dealt with like a mortgage as far as possible, 708, 709. 

CHAEGES OF A PUBLIC HAPUEE— 

what are, 681. ' ' 

CHOWKEYDAR (VILLAGE)— 

charge for wages of, allowed to mortgagee in accounting, when, 571, 673. 
CHUTIl NAGPORE— : 

holder of impartible estate in, governed by I>,gallmgai not restricted to 
make alienations enuring only during his life, 67. 

CLASS-. 

transfer for benefit of a, when incapable of taking effect, 624 

to members of a, who attain a particular age, effect of, 626. 

COLLECTION AND MANAGEMENT-, 
costs of, allowed to mortgagee, 572, 

See Accoimt^ 

COLLECTOR— 

power of, and procedure to be followed by, under Civil Procedure Code in 
cases in which decrees for sale of immoveable property are transferred to 
him for execution, 35. 

See Mevenne {Government), 

COLLUSION. See Erawd. 


COMMISSION— 

what, payable to receiver under Trustees’ and Mortgagee’s Powers Act, 733, 
COMMITTEE OE ESTATE OF LUNATIC. Bee Lunam 


COMPETENT PERSON— 

who is, for purpose of transferring property, 620, 621, 

COMPOUND INTEREST— 

agreement to pay, not a usual covenant in mortgage deed, 115, 
COMPROMISE— 

between mortgagor and mortgagee, 533, 533. 

CONDITION— 

restraining alienation, when void, 623. 

makiog interest determinable on insolvency or attempted alienation, when 
void, 623. 

when to be deemed to have been fulfilled, 628. 

on happening of w^hich an interest is to cease, must be a valid one, 630, 
subsec|uent, must be fulfilled, when, 629^ 

UONDITIONAL SALE— , 
definition of, 653. 
nature of mortgage by, 16—30. 

no Regulations in Bomibay or Madras relating to foreebaure or redemption 
, of mortgages by, 9. . 

mortgagor remains in possession till foreclosure, 16. 

Hindu form of mortgage by, nature of, 15i 16. 

foreclosure proceedings under Bengal Regulation XVII of 1803^ effect of, 16. 
contracts of, to be construed accordieg to their tenor, 17, 
after foreciosure right of redemption ceases, 16. 
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pi'eviou. to, and after Bengal 
Ataa^aS'^BoX up’to. tud'^uBsequeut to 18o8 and 1864 

respectively, 17 

apart fromlftd^tront essential ■elraraeterUtic of mortgage by, was that it 
ch?aZ‘atif«nder wbicb Court will treat transaction as a sale rather than 

mortMe by, and ^Jic6 ijersa, m, ,on 

eo"nSnfas‘'t\"cUpta“^^ lender, whin inequitable and 

incapable of enforcement, 13 d, 130. 070 

period when proprietary right vests in mortgage , . 

Sedeiiiptio... 

COHDITIONAXTEANSEEK— 

toonepSfcouplfdwIthte^^ another on failure of prior disposi- 
tion, effect of, 628, 629, 

‘^^^evidmce'rf, bowfafarmissible for purpose of varying, etc., written con- 
tract, US— 120. 

®TecHSof\S“f,i»I>H«^/“f of payment. 174. 

but is not conclusive, 17 A. . , 

. See OO'Owneri Mecitah 

CONSOIIDATION OE SEODEITIBS, 322, S23. 

See TacMng, 

““SSSsSkxss ft iz, — .D 

12, 128, 166, 1S7, 381. 

CONSTEtreXIVE EEADD. See Fraud. 

CONTENTS OE A DEED— 

to be presumed accurate, wlien, 170. 

CONTINGENT INTEKEST— 

what constitutes a, 626. 
becomes vested, when, 626. 

rm^TlNGENT KEVERSIONAEYINTBREST— , ,, 

Saving, may sue as reversionary heir to set aside alienations made by 
Hindu, widow without necessity, or to restrain herfromcommitliug waste, 86. 

CONTEACT— .. _ 

of mortgage, writing not essential tOj 110, 202. 

•written, cannot be varied by oral, ^ 

^ Qf jxiortgage, what it should contain, 113'— 116, lo2 io*. 

i construction of, 116—134). 

A , - written, execution and delivery of, 179. 

beaefil of wbat contracts pass to assignee of mortgagee, 66o. 


,1 intention of parties, 122. 
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CONTRACT— 

of sale of immovable property, effect of, 6A5. 

See Agreement^ Coiisidemtion^ Interest^ Registmtio'^f Stamp. 

CONTEIBDTION TO MOBTGAGE DEBT— 687, 688. 

CONVEYANCE— 

by Hinda widow for other than allowabla causes, not necessarily act of 
waste, wbicli destroys her estate, but ordinarily binding during her life, 84f. 
may be executed by whom, after sale under power of sale exercised under 
Trustees and Mortgages’ Powers Act, 730. 
of property sold under decree for sale, to be at cost of purchaser, 736. 

CO-OWNER— 

competency of, to alienate share, 639. 

transfer by one, confers what rights on transferee, 639. 

of several, with’ distinct interests, apportionment of consider- 
ation 640, 641. 

‘ of share in common property, effect of, on share of others, 641. 

CO-SHARER— 

term as used in N. W. P. Revenue law, includes mortgagee of, when, 271, 
273. 

one, paying Government revenue on behalf of others, entitled to have 
amount so paid declared a charge on their shares, when, 277, 278. 
when interest of one, is mortgaged without his consent by another, he 
should sue to set aside mortgage and not to redeem, 347. 

COSTS— ; ^ 

mortgagee in redemption suit ordinarily entitled to, 377. 

unless he has refused proper tender or been guilty of misconduct, 
377. , ■ ■ 

mortgagee when entitled to, subsequent to decree, 704. 
when to be disallowed to mortgagee, 734, 735. 

of third party intervening successfully in foreclosure suit, when to be paid 
by mortgagor, 639, 640. 

/COURT— : -■■■ 

duty of, to ascertain nature of mortgage, and apply proper remedies, 634^ 
power of, to enlarge time for payment in foreclosure suit, 694, 695. 

in redemption suit, 703, 704. 
to decree sale in foreclosure suit, 696, 697. 

in redemption suit, 702. , 

may order money deposited to be paid out, when, 735. 
rules applicable to payment of money into, or out of, 736, 
to sale by, 736. 

incapacity of officers of, to purchase actionable claims, 727. 

See Sigh Qo% 0 % Jurisdiction. 

COURT FEES— 

assessment of, payable in redemption suit, 376, 377. 

and when such suit is by purchaser of the equity of redemptioTi, 
value of subject-matter is amount of mortgage-mopey, 377, 

COURT OF WARDS— , ; - ■ 

in Bengal, persons subject to jurisdiction of, 28, 

powers of, in respect of property subject to its jurisdiction, 23, 29', 
may assume charge of property of a lunatic, 2*7, 
mortgages of estates under the chai'ge of, 28. 
law relating to, in Oudh, Punjab and Ajmir, 29, 
in Bombay, none, 33. 
in Madras, law relating to, 33, 

is the Board of Revenue, 33. 

exercise of power by, is subject to consent of Governor- General 
in Council in each 'case, 33. 


COURT OF WATlDS—(C(?2«ii«Med.) 
in Madras— 

leases granted by managers under, \yifclioufc consent of collector 
are limited to one year, 33, 
persons subject to, 33, 
powers of managers under, 33. 

See Ward of Courts 

COURT OF WARDS’ ACT— 

does not affect jurisdiction of any High Court respecting infants, 29, 
COYEKAOT— 

nature of, which may be inserted in mortgage deed, 134*, 135. 

parties may make any, provided they are not illegal, 1 34, 135. 
that vendee should not be bound to- accept repayment except direct from 
vendor, in conditional sale, is inequitable, and will not be enforced, 135, 136. 
Agreement^ Contract, 

CBEDITOR- 

having both mortgage and simple money decrees against property, in executing 
the latter by sale of mortgaged property must give notice of mortgage lien, 
488, 489. 

of mortgagee, when entitled to redeem, 699, 700. 

of deceased Hindu can proceed against property in hands of heir, 100. 

rights of, to follow property in hands of purchaser, both hond 
and with notice, lOO, 101, 

CROPS- 

Bown by lend fide holder under defective title, belong to him, 643. 

D, 

DAMAGES— 

mortgagee in possession liable in, for waste, 282. 

claim for, cannot be set off against claim by mortgagee for mortgage debt, 283, 
person injured by illegal or improper exercise of power of sale entitled to, 
671—674 

DAUGHTER. See Hindu Zaw. 


DEBT— 

of father must under MitaTcsIiara law be paid by son out of ancestral 
property unless contracted for immoral purposes, 56. 
of husband, payment of, by Hindu widow is such necessity as to justify, 
alienation by her, 71, 76, 
mortgage of, 727. 

when mortgaged, proceeds how to be applied if recovered, 727. 
transfer of, carries any security therefor, 621. 

when good against debtor, 725. 
debtor when bound to give effect to, 726. 
notice of, to debtor must be in writing signed by transferror, 725. 
liability of transferee of, 727. 

effect of warranty of solvency of debtor by transferror of, 726. 

DECKEE— 

form of, in foreclosure suit, 691—694 
in suit for sale, 696—697. 

for redemption, 701, 702, 

extent to which, against father or other member of joint family benefits the 
decree-holder, 59—64; 

properly obtained against father of joint family, can bo executed against joint 
estate, when, 60. 

binds other member of family if father sued in his 
. ' , ■ representation capacity, 61, 62. 

i ’■ .presumption as to defendant being sued in his 

' y^prenstafciro capacity to be made, when, 62. 
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DECHEE — {ConthmeL) ^ ...... 

properly obtained ogainsfe Hindu -widow as representing tier Jiusband binds bis 
estate and reversioners, 93, 93. 

personally^ though in respect of 
husband’s liabilities, does not bind 
estate of reversioners, 93, 9d. 

against former sliehaits as regards idol’s property binds succeeding &liehaitSj 
. . when, 104 . ■ 

in suit on simple mortgage should declare amount due and. mortgagee’s 
lien, 457, 461. 

should als^ be against mortgagor personally, 481. 
in suit on mortgage, should not direct payment by instalments, 457, 458, 
declaration of lieu in, what amounts to, 461 — 463. 

manner of executing, against mortgagor personally coupled with a declaration 
of lien, 463 — 465. 
ordering a sale, 459. 

upon specially” registered document can only be made in terms of agreement 
as authorised by law, 226 

purporting to mortgage land as security cannot de- 
clare charge on land but must be a pure money 
decree, 227. 

effect of money decree, 227, 328, 

suit to enforce, on mortgage, against third parties, lies when, 463 — 470. 
execution of, See JSniecution. 

Migh Court {Original Side.) 

DECREE* ABSOIUTB”-^ 

■what is a, and when such decree should be made, 694, 695. 

decbee-holder-. 

purchasing joint family property in execution of his own decree is not in 
position of purchaser for valuable consideration without notice, 59, 
see also Decree^ 

DE DIC ATION TO EELIGIOirs PURPOSES— 
what constitutes, 105, 106. 

deebC— : . . ' ’ 

to he construed according to real intention of parties, 123. 
formerly terms of written, might be varied by verbal agreement, 116. 

now nob so, 117, 118. 

See Agreemenii Contents, Contract, 

DEFAULT, See Bedemjption, 

DEFECTIVE TITLE— , , 

payment of rent to Holder of, when a valid discharge, 643. 
improvements made by holder under, .Confer what rights on him, 643, 
crop sown by holder under, belong to him, 643, 

DEFINITIONS— ' 

Actionable claim,” 725, 

Attached to the earth,” 615, 616. 

Bhogbundhuk ” 12. 

Bye-bil-wufa,” Bye-al-wufa” or ** Kut-kubala Usufructuary,” 15, 21. 
‘^Charge,” 708, 7C?9. 

“ Conditional Sale,” 15. 653. 

“ Donee ” and “Donor,” 733. . 

“Duly Stamped ” 259. 

“ English mortgage”, 652— >655. 

“ Equitable mortgage,” 111, 653— 657. 

; “. Exchange,” 721. , 

" “ Gahan. Laban,” 15, 

Gift ”.723. 

“ Iladarawartt mortgage,” 23, 
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DEFINITIOKS— 

Immoveable property/" 015, 010. 

“ Instrument,” 615. 

“ Kut-ka*bala IS-^Sl. 

: ■ ^ Lease,”: “ 

Mortgage,” 1, 651 — 654 
.*• Mortgagee,” “ Mortgagor,” 651 — 654 

Mortgage deed” as defined in Stamp Act (XTIIE of 1869), 237. 

in Act I of 1879,243, 

Muddatakriyam,” 15. 

. I^otice ,” 616. 

“ Peruatbum mortgage,” 23. 

“ Premium,” 713. 

Begistered,” 615. 

Bent,” 713. 

<‘Sale” 645. 

‘‘ Signed,” 656. 

“ Simple mortgage,” 14 
“ Simple mortgage usufructuary,” 21. 

“ Sound mind,” person of, 26. 

“ Transfer of property,” 618,619. 

“ Unsound mind,” person of, 25. 

“ Usufructuary mortgage,” 11, 661 — 655, 

“ Zur-i-peshgee lease,” 12. 

LEKKHAl^T AGBICULTUBIST3’ BELIEF ACT— 
accounts under, 666, 557. 

EELAY- 

by minor after attaining majority in repudiating act of his guardian can- 
not alone be treated as ratification, 46, 

EELIVEBY OF MORTGAGE BEEU— 
evidence completeness of transaction, 179, 

but not necessary for perfectness of conveyance, 179. 

DBMAXE- 

nature of, necessary before foreclosure can be obtained, 603, 504. 


EEPOSIT(INCOURTOFMOBTGAGEDEBT)- 

must be in cash unless otherwise contracted for, 373, 520. 
and made by one entitled to redeem, 327' — 335, 618. 
when to be made, 600 — 507, 618, 
power to make, of money due on mortgage, 688, 689. 
effect of, 601, 502, 

unnecessary when principal debt and interest alleged to have been satis- 
fied from usufruct, 398, 399. 
when sufficient, 393— 395, 518—623. 
effect of, insufficient, 602. 
rules as to, under Ben. Beg. I of 1798, 501, 502. 
should consist of principal and interest but not necessarily costs 519. 
of principal only, when sufficient, 520, 
of balance, when set-off claimed, when sufficient, 620, 621, 
must be made before expiry of year of grace, 521 — 523. 
and be unconditional, 523, 525. 


should be m one sum and not by instalments, 525. 

Court bound to receive, whatever be the amount and to grant receipt, 523. 

how to deal with money, 688, 689. 
to be paid to -mortgagee, when, 627. 

if he refuses it, to be returned to mortgagor, 527, 
when to be made in place of tender, 711. 

application for leave to make, to be made by verified petition, 733. 

, must be accompanied by a sum, sufficient to cover court-fees, costs, &e., 
_ 733 . ’ ^ 

! it) bs flepoaitecl, how to be estimated, 733. 
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DEPOSIT (IN COURT OE MORTGAGE X>'EBT)-^iCoiitimied.) 
notice of, to be served by appUcaafe.or iiis attorney, 73i. 
order for payment of, to specify sums to be paid and purpose of pay- 
ment of eacb^ 734. ■ 

order for payment out of Court of, when to be made, 735. 
form of notice to mortgfagee of, 737. 

See Foreclositre, ^Eedemptiorif Tender, Tear of Grace, 

DEPOSIT OF TITLE DEEDS— 

as security for debt due, eifeet of, 111, 202, 203, 591— 693. 

constitutes equitable mortgage and treated as valid simple mortgage, 111. 

registration of memorandum of, 202, 203. 

MguitaUe Mortgage, 

DESCRIPTION—. , , 

wbat amounts to a sufficient, of mortgaged property, 136. 

Bcq Granted Villages, 

DESTRUCTION OF MORTGAGED PROPERTY— 

effect of, by acts beyond control of mortgagee in possession, 307, 308, 

DEWUTTER PROPERTY— 
wbat constitutes, 105. 

DILUVION— 

effect of, on riglits of mortgagee, 307, 

DISABILITY— 

election to be postponed during, 633. 

DISMISSAL OF SUIT— 

may result from elusive” and usurious agreement, when, 150— 15 L 

DISQUALIFIED PERSON— 

disqualification need not be espress, 24. 

transfer by, invalid, 620. 

not bound by acceptance of onerous gift, 724. 

DISQUALIHIED PROPRIETOR— 
in Bengal, who are, 28. 

limit of power of, to charge property when under Court of Wards, 
28 29 . 

v?bo are in N. W. P., 29, 30. 
in Madras, 33. 

when constituted a ward of Court in Bengal and N. W. P., 30, 32. 

not thereby absolutely disqualified from entering into any contracts 
at all, 32. ^ . 

landholder in debt, taking benefit of special Acts becomes, when, 34. 
minors not under Court of Wards are incapable of eseculing a mortgage 
so as to bind themselves, 36, 

See Court of Wards, 

DISTRIBUTION— 

amongst creditors, 494. 

documents, OF TITLE— ,. . 

to be accounted for by mortgagee on applying for payment out of Court, 

■ ■■ ;734.'', , 

■■'"“DONEE”— 

definition of, 722, 

“DONO'R”— ■,-■ 

definition of, 722» 




DOWER— 

right to, personal to -widow and does not pass to purcliascr of estate, 102, 
right of widow to, is in tho nature of a simple debt, 103, 

Mdhomedam Law^ 

‘‘DULY STAMPED’^- 
meaniiig of term, 259, 

DPE-PUTME— 

mortgageeof, paying Government roTenuo cannot recover imm putneedar^ , 


/...EASEMENT— 

not transferable apart from dominant heritage, 619. 
belonging to property passes to transferee, when, 631, 

ELECTION— 

when necessary, 631—633. 

can be enforced, when, 633. 

to be postponed during disability, 633, 

ELUSIVE— 

when a deed may be held to he, and usurious, and a suit founded on 
it may be dismissed, 153. 
agreement as to interest, see Jwfemi. 

ENDOWMENT— 

when merely nominal and not J>ond Ude^ the property -will be treated as 
not set apart for religious purposes, 105. 

what is an, 653, 664, 

ENGLISH MOIITGAGE— 
definition of, 652— 655. 
form of, 699—602. 

remedy of mortgagee is by foreclosure or sale, 702. 

ENQUIRIES BY PURCHASE E— See Fiirchasep, 

EQUITABLE MORTGAGE— 
what is an, 111— 113 

by deposit of title-deeds when and where valid, 655—657. 

and followed by written memorandum, should be 
registered, ill, 113. 

when good, though unregistered, 202—305. 

how to be treated, 657. 

nature of relief to be granted on, 691, 693, 

EQUITY OF EEDEMPTION— 

doctrine of, unknown to Ancient Law of India, 18. 

but exists by special legislation, 18. 

effect of purchase of, by mortgagee where there are subsecj[uont ineum- 
branees, 314— 319, 

See Alienation^ Decree^ ’ExeentioiiiTurcJiasep, 'Redemption^ 

ESTATE OF HINEtJ WIBOW-See Kindn Widow. 

ESTOPPEL— 

in eases when accuracy of recital is subsequently questioned by parties to 
deed, 175. 

, , , in cases of mortgage by trustee of trust property, 176. 

' ' owner with knowledge of mortgagee carrying one provisions of m^^rtgage 
executed by reputed owner, when not estopped from subsequonlly disputing 
: . 17% 177. ' 
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EVIDENCE— . . 

unregistered dociiment »ofi admissible iti, 11^* 

of conduct of parties, liow far admissible to vary, etc., terms of writlen 
doeumentj 118— -120, 

parol, when admissible to vary terms of written contract under old 
iaw, 116, 117c 

under presentlaw, 117, 122. 

wlien admissible as to separate oral agreement upon wliicli document 
is silent, 118, 

sec. 92 of Evidence Act applies apparently only wben on face of document 
it contains whole contract, 121, 122. • 

can be given of want of consideration, or that consideration was different 
from that described notwithstanding sec. 92, 122. 
unregistered bond referring to immoveable property may be admitted in 
suit to enforce personal liability, 195 — 197. 
receipt for sums in excess of Rs. 100 in part payment of mortgage debt 
when admissible in, without registration, 198 — 200. 
receipt when inadmissible does not preclude proof of payment by other 
means, 282. 

agreement to lease, unregistered, when admissible in suit for specific 
performance, 205, 

to convey, unregistered, when admissible in, in suit for specific 
performance, 205, 208, 

to mortgage, unregistered when, admissible in, in suit for specific 
performance, 207, 208. 

Registrar’s certificate facie^ evidence of registration under Act XX of 
1866, 209. 

admissible to prove registration under Acts VIH of 
1871, and III of 1877, 210, 

nature of, admissible to prove contents of document rendered incapable of 
registration within time limited therefor, by destruction, etc., in suit to 
compel execution of fresh document, 210, 211. 
objection to admissability of document onground of non-registration may he 
taken in regular appeal, though not taken in lower Court, when, 225, 226. 
particular book in which document is registered is evidence of intention of 
parties as to whether document was intended to create lien oh land or 
not, '225. ■ ■ 

document not duly stamped, when admissible if tendered for purpose 
collateral to its object, 261, 262, , 

See Letter f Stamp ^ Registration, 

EXCHANGE, 721, 722. 
definition of, 721. 
how made, 722. 

rights and liabilities of parties to transaction, 722. 

IXECtJTIOK— 

mortgagor’s interests may he sold in, 301 — 307, 601. 

; sale of mortgagor’s right, title, and interest does not injure mortgagee’s lien, 
466— 493, 302, 303, 448 seg.. 513. . 

mortgagee should give notice of his lien at such sale, 305. 
mortgagee not entitled to surplus sale proceeds after satisfying third party, 
decree-holder, 472, 493. 

sale of mortgaged land in, as property of third party, effect of, 307. 

of moneydocree, what passes to purchaser, 227. 

228. V 

according to Madras and Alla- 
hahad rulings only right, title, and 
interest of mortgagor at date of 
attachment, 483— 486. 

hut according to other ruUnga 
whole interest of mortgagor and 
mortgagee, 473 — 483. 

of mortgage decree against mortgagor personally coupled with declaration of 
lien, method of, 46S — 465. 
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EXECrUTIOK— (CoH<i«Mad!.) 

when property sold in, of money decree suhjecfc to mortgage, and purehaseT 
Bubseqiieutly takes assigument of mortgage, he cannot execute mortgage' 
decree against mortgagor personally, when, 465. 
of decree of High Court (Original Side) on mortgage, in mofussil, 694*, 695- 
saie by mortgagee in, of decree, not vitiated by death of mortgagor subse-* 
quent to decree but prior to sale, and representatives not being made parties 
to proceedings, 496. 

actual seizure in, when illegal, 496, 497. 

purchaser at sale in, of money decree, cannot resist a claim to foreclose a 
subsequent mortgage created prior to attachment and sale, and in breach of 
condition not to alienate, 297. 

when Joint-family property ia sold in, of decree, purchaser acquires a good 

title by satisfying himself of what 
facts, 69. 

<yf decree against father, purchaser 
acquires what, nnder Privy Council rulings, 
60—64. 

of decree against father, son can 
i*ecover his share by showing that alienation 
was caused to satisfy immoral debt, 63 

when property is sold in, of deci'ee against manager of joint family pur- 
chaser acquires only defendant’s right, title, and interest, 64. 
cannot be resisted on ground that mortgage-bond, on which decree is 
based, has not been registered, 226. 

See Decrees J%idgmeivt-credUors Mortgagee^ Mortgagor, 

EXECUTOE- 

of will of Hindu or Mahomedan not proved under Act XXI of 1870 or 
Act V of 1881, governed generally as to alienations by the same principles 
as apply to alienations by guardian of minor, 48. 
mortgage by, of a deceased Mahomedan when already in funds, effect of 
48, 49. 

of a deceased Hindu when acting in excess of power in will, 
effect of, 49. 

under Hindu law has only the power of a manager, 49. 
power of, of a deceased Hindu, Mahomedan or Buddhist under Act V 
of 1881, 60. 

EXOEBITANT INXEEESX. See Interests Fenaltg, 

EXTINGUISHMENT OP CHAEGE. See Charge. 

EXIOETIONATE AGEEEMENT. See Agreement. 

F. 

EAMIL'Y, See Mindu Lavj. 

EAMILt DWELLING HOUSE— 

mortgage of, by father of joint Hindu family for purpose of improving, 
when binding on sons, 63. * 

transfer by eo-owner of share in, gives no right of joint possession lo 
transferee who is not member of family, 639. 

PAMILY NECESSITY. See Meeessitg, 

PATHEE OP JOINT HINDU PAMILY— 

allowed reasonable latitude for exercise of his judgment in mana^'ino’ 

' estate, 64. ^ : ® 

See Mindu law^ 

PIEE— ■ ' 

effect of destruction by^ of mortgaged . house when mortgagee is in pos- 
soft ” ° * 



FORSCLOSUBE- 
doctrine of, 409. 

only occurs in mortgages by condltiosial salo^ 4)43, 444. 

limitation in suits for, 410— 437. 

no Eegalatiocs in Bombay or Madras relating to, 9. 

proceedings under Bengal Eegulation XVII of 1806, effect of, 16, oOO — 504f. 

notiec of, necessary wben mortgage in common English form, 127. 

right of, and right to redeem are eo-extenaive in absence of special contract, 

' "339. ■■ . 

once decreed can never be re-opened, except upon grounds upon ■which an 
ordinary decree will be set aside, or whou justice requires it, 409, 410, 633, 
, 633 .. 

cannot he had until default made, 445— 447. 

proceedings taken for, in compUance with terms ofconfract when void as 
contrary to prorisions of Bengal Begulation XVII of 1806, 446, 447, 503. 
summary proceedings towards, 500— 526, 

prior to 1806 rights of mortgagee governed by strict terms of contract, 500. 
under Bengal Regulations forms prescribed must be strictly followed. 600. 
in summary proceedings functions of Judge purely ministerial, 502, 503, 
628. , ; 

after, mortgagee must bring a regular suit for possession, 602, 503. 
if no demand for payment, subsequent proceedings invalid, 603, 604. 

, application for, must be by written petition to Judge, 604, 506. 

copy of petition to be served on mortgagor, 606. 

Judge, previous to Transfer of Property Act had no discretion to extend time 
allowed for, 522. 

now Court may extend time 694, 696 

complete if mortgagor admits in Court mortgagee’s claim and puts him in 
possession, 525, 526. 

qxicsre whether complete against bond fide purchaser, 625, 526. 
may be completed by out and out conveyance, 626. 

but should be rather by decree of Court, 627. 
mortgagee accepting deposit or tender must surrender mortgage-deed, 537. 
proceedings are summary till expiry of year of grace, 628. 
after expiry of year of grace mortgagee must sue for possession, 628. 
proceedings in such suit, 529' — 631. 

mortgagor entitled to appear in it and ■defend notwithstand- 
ing silence during summary proceedings, 639, 530. 
right of, once renounced cannot be resumed, 632. 

decree for, cannot be set aside on ground that mortgagor allowed it to go ia 
terms of agreement by mortgagee to restore property on certain conditions, 
when conditions unfulfilled, 533, 633. 
decree for, extinguishes mortgagor’s rights in the land, 633, 534^ 
in suit for, decree for money cannot be given, 634, 635. 
mortgagee having obtained decree for, is entitled to immediate pqsseseion, 535. 

fey conditional sale must sue for, and not for money debt, 536, 536, 
otherwise if he can show good cause, 635, 636. 
suit for, is a suit for land, 447, 448, 589. 

proceedings for, in case of mortgage by several joint owners should ba 
against all, when, even where one of such joint mortgagors has paid a 
portion of debt, 443, 443, 

when valid against number of co-sharers, when some are not parties to the 
mortgage, 443. 

form of decree in suit for, 691 — Q94i, 

suit for, proceedings to be observed on payment of amount due, 694, 696, 
power of Court to enlarge time for payment in, 694, 695. 
order absolute for, when to be made, 694, 696. 
mortgagee entitled to, when, 666 — 668. 
necessary parties to suit for, 690, 691. 
when to be ordered in suit for redemption, 703, 764. 
final order for, how to be drawn up, 735. 

when time enlarged for payment in suit for, interest to fee disallowed when, 
735, .. . 

8ee Deposit, DimHation, Mortgagmy Mortgagor^ Notice of Foreclosure^ 
: MepresentaUvc^ Ymr of Qrace, ■ 
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rOKFEIXUUE OF 1EA.SE— 

■waiver of, 719. 
relief agninst, 720, 
effect on isuder leases, 720. 

rOEMS— , 

of mortgage securities in Bengal prior to Eegulation same as now in use, 7. 

•of pure usufructuary mortgage, 698. 
simple mortgage, 698, 699. 
conditional sale, 699. 

English mortgage, 699— .603- 

notice to mortgagee of deposit in Court, 737. 

FEAITB— 

contemporaneons anrl subsequent, effect of, on evidence admissable to vary 
terms of written document, 120. 

on part of person who is in reality only mortgagee, effect of, as to admis- 
sibility of ovidence, 119, 120. 

alteration of bond hypothecating property by means of, effect of, 176, 176. 
what amounts to constructive, on part of prior mortgagee, 291. 
conduct amounting to constructive, deprives prior mortgagee of his right to 
priority when, 291, 684. 

of mortgagor in inducing mortgagee to allow substitution of a property to 
whicdi he had no title for mortgaged property does not effect rights of 
mortgagee even, as against subsequent hotid fide purchaser without 
notice, 323. 

effect of, upon computation of period of limitation, 425. 
vitiates mortgage, 489. 

right to sue for compensation for, ■not transferable, 619. 
effect of fraudulent transfer, 644, 645. 
when presumable, 644, 645, 

EEAXJDULENX INTENTION— 

mere absence of, not sufficient to protect mortgagee or purchaser when deal- 
ing with manager of minor’s estate, 40. 

EEAtTDULElvrT MORTGAGE— 

effect of second, under Hindu law, 3. 

EIJETHERCHAEGE— 

to be valid must be express, 170. 

priority in cases of loans secured by way of, on lands already mortgaged, 
how to be ascertained, 170. 
should be by a new deed, 171. 
principles applicable in eases of, 170, 172. 

■when a second security is taken to cover original and fresh debt, extinguish- 
ment of original debt depends on intention of the parties, 171, 
supeisedes an original security, when, 171, 172. 

EFTUBE- 

words used in a future sense will not give mortagagce a lien to the prejudice 
of intermediate Iona fide purchaser, 137, 

ETJTURE ADTAKCES— 

mortgage to secure, when maximum expressed, 684, 6S5. 

(x. ■ ■ v" 

«GAHA*N LAHAN”— 

Hindu form of mortgage by conditional sale, 16, 

Bombay decisions as to whether such mortgages are redeemable or not, 20. 
GENERAB -WORDS— 

without reference to any specific property will not give a lien to moil- 
gagee ai against an intermediato Imdfide purchaser; 137, 
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6Ifr,~733— 725. ■ 
definition, 722 . 

acceptance of, when to be made, 722. 

void if not accepted before donee’s death, 722« 

transfer by, how effected, 733. 

of existing and future property how far valid, 723, 
to several, of whom one does not accept how far good, 723. 
may be suspended or revoked, when, 723, 72A. 
effect of onerous, 724 
to universal donee, effect of, 724, 725. 
mortis causa, 725. 

under Hindu, Mahomedan or Buddhist law, how far affected by Transfer of 
Property Act, 725. 

GOVERNMENT EEVENUE— ^ ' 

formerly loan raised to pay, in order to bind reversioners should have been 
shown to be necessary, 52, 63. 

is a charge upon land, and entitled to precedence over all other claims, 273. 
payable by mortgagor if land in his possession, 273, 274. 
by mortgagee when, 679, 680, 

when paid by mortgagee to save estate from sale may be added to mortgage 
debt, 274, 275. 

rights of usufructuary mortgagee who pays, 275. 

payable by him if it accrues due when accruing due when he is 
in possession, 276. 

when lands sold for arrears of, owing to no default of mortgagee he is 
entitled to charge on surplus sale proceeds and to follow them, when, 638. 
mortgagee allowed credit for payment of, in Ms accounts, 573. 

See Bevenue. 

GRANTED VILLAGES”— 

propertjr which consisted of, when granted by Government and described as 
such in a mortgage-deed, held to be sufficiently described, though not 
specifically named, 139. 

See Description. 

GROSS NEGLECT— 

of prior mortgagee gives priority to subsequent mortgagee, when, 684, 

GUARDIAN—, 

mortgaging minor’s property, should do so as guardian and not as pro- 
prietoiv37. 

power of, to mortgage minor’s estate, 38, 39. 

of minor in Bengal must obtain certificate under Act XL of 1858, to become 
legal guardian, unless minor be taken under protection of Court of Wards, 43. 
power of, in cases of Hindus and Mahomedana who do not avail themselves 
of Act XL of 1858, 43. 

of minor in Bombay, effect of alienation by, who has not obtained a certifi- 
cate under Act XX of 1864, 44 

effect of sale by, acting under Act XL of 1858, and by an uneertificated 
guardian, 44. 

minor on attaining majority , may ratify mortgage made by, when Act XL of 
1858 does not apply, 46, 46. 

circumstances under which a Court will treat a loan to, as made on his own 
personal responsibility, 46. 

under Mahomedan law, may sell mlnorV property when a clear advantage 
is thereby gained for minor, or for urgent necessity, 47, 48. 

'guardian 

serviee of notice on, or tender made to, when good, 
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HAES-:' 

is a charge upon immoyeable property, 410, 


EAtTT— 

or market tolls, mortgagee must account for, wlien, 669. 
mortgagor credited with rent of land on which haut is held, 669. 

HEiE-^ ‘ ; , ■ 

who are the heirs whose consent is necessary to render alienation by Hindu 
widow indefeasable, 81j 83. 

liable to creditors of deceased Hindu to the extent of assets he receiveSj 100. 
HEIR APPAEEHT— 

chance of, succeeding to an estate is not transferable, 619. 

HIGH COljRT (ORIGINAL SIDE)— 

what law generally applied by, in cases of mortgage, 677— S86. 

Jurisdiction of, in suits for land or immoveable property, 685-— 590. 
can declare a trust as to lands in mofussil, if defendant personally subject to 
jurisdietion, when, 689, 690. 

. jurisdiction of, under Letters Patent, 585, 680. 

in suit for specific performance of agreement to mortgage 
lands situate iu the niofussU, 590. 

in exercise of Extraordinary Original Civil Jurisdiction applies what law, 
690—693. 

nature of decree on mortgage in mofussil form passed by, 691—694 
; execution of decree of, in the mofussil, 69-4 595. 

effect of decree of Supreme Court for , sale of mortgaged lands in mofussil, 

. " ■ ■ 595. ' , ■ 

limitation of suit in, by mortgagee for possession, 695—697, 
power of, to make rules, 712, 
foreclosure suit is a suit for land, 689, 
so is a redemption suit, 689, 

HmEHLAW— 

hypothecation well known to, and probably originated amongst Hindus, 3, 5, 
general principles and nature of a mortgage midor, 3, 
when duration of mortgage not specified, no title by prescription could be 
acquired by mortgagee, 3. 

possession by mortgagee, originally essential to valid mortgage, 3, 4 

Bengal Supreme Court decisions as to, 5. 
Madras decisions as to, 6. 

Bombay EuU Bench Rulings as to, 6, 7. 
possession generally in ce ses of alienation by Hindus, decisions as to necessity 
for, 0. 

mortgagee in possession had priority over other mortgagees if possession 
obtained without fraud, 3. 

when first mortgagee is in possession, subsequent mortgages valid without 
transfer of possession, 7. 

fraudulent second mortgage, effect of under, 3. * 

conditional sale, forms of mortgage by, 15, 16, 

provisions of, still applicable to guardians of minors who do not avail them- 
selves of Act XL of 1858, 43. 

attorney or executor under a will has no greater power over immoveable 
estate than a manager, 49. 
theory of joint family under, 54. 

father of joint Hindu family, mortgage by, to improve family-dwelling house 
wiien binding on sons, 63. 
should be allowed reasonable latitude in exor- 
cising his Judgment when acting as 
manager, 54 

decree obtained against, or other members of 
family ; benefits decree -hoider to what 
extent, 69— 64 

can be executed against an- 
cestral estate, when, 60. 

decree* on mortgage obtained against, binds 
other members of family, when, 450, 457. 
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HINDU LAW-^iOoniimed.) ^ 

father of joint Hindu family — {'Continued,) 

sale in execution of decree against, or other 
member, Privy Council decision as to what 
purchaser acquires, 60, 61. 
decree against, alone, binds other members if 

father sued in representative capacity, 61, 62. 

•when suit brought against member of joint Hindu family for family debtj 
it may be assumed that he is sued in representative capacity, 62. 
when decree against father alone and purchaser has obtained possession of 
ancestral property, son cannot recover possession of share Without showing 
that decree was for immoral debt, 63, 
ancestral debt, what constitutes, 64 

•W'hen decree against manager, purchaser at execution sale only acquires 
defendant’s right, title, and interest in ancestral property, 64 
wife, purchaser from, whose husband is alive cannot be a &owa ^de purchaser 
without notice of husband’s rights, 94 
when held out by husband as owner of estate, effect of, on mortgage 
contract 94i. 

husband not liable for debts contracted by,' unless by his express 
authority, or under such pressing necessity that authority can be 
implied, 95. 

mother or daughter, nature of estate of, 95, 96. 

entitled to maintenance, and a suitable place to live in from son, 96, 
daughter, sister, and great niece in Bombay take absolutely, and may alienato 
lands by deed or devise them by will, 96, 
female not disqualified from contracting by reason of sex or marriage, 99, 100, 
can hold property in her own right, and exercise absolute control over 
it, 100. 

property given for the maintenance of religious worship and of charities 
inalienable as a general rule, 103. 

delivery of possession not essential under, to complete title of purchaser for 
value, 188, 189. 

as a general rule in Bombay, 192. ^ 

release of right to maintenance when not made a specific charge on laud does 
not require registration, 212, 213. 
rules as to interest under, 550 — 555. 

not affected by Transfer of Property Act in what respect, 613. 
gifts under, how far affected by Transfer of Property Act, 725. ^ 

Mitakshara 

mortgage of joint property without consent of sharers, when bad, 51 — 70, 
mortgagee must enquire into necessity, 52, 58, 59. 
co-sbarer in ancestral property is not guardian of minor co*sbarers for 
purpose of binding them by execution of a bond charging the family- 
property,' 43. 

alienations under, of joint undivided property, when valid, 53. 
ancestral property liable for father’s debts under, unless contracted for 
immoral purposes, although son be born, 65, 
although sons have a right to control alienations by father of family 
property, they are bound to pay his debts, other than immoral, after his 
death though contracted without necessity, 67. 
father entitled to alienate joint family property to pay bis own debts, not 
contracted for benefit of family, for which sons are morally liable, 57, 68, 
can alienate property inherited collaterally without son’s consent, 68. 
son, by birfcb,*acquire3 a right in ancestral property, and can compel 
partition during'father’s life time, 65. 

co-parcenor in Bombay and Madras can alienate his share in joint family 
f estate, 69, 70. 
two widows succeed as one, 90, : 

of, whether one can enforce a partition queer e, 91. 

MayuMi, under, daughters take not only absolute but several estates, 92. 
MUhila, alienations under, of joint undivided property when valid. 61. 

father may dispose of self-acquired property as his pleasure, 58. 
D^ahliaga, 

gonon birth does not acquire interest in ancestral property held by 
'■ 'father, 65. 
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ILIBT>V ljKW-^{Conlimied,) 

(Continued.) 

fatter caa dispose of property ancestral or self-aoquired at pleasure, 65, 
son’s interest docs not accrue till father’s death, 65. 
suit by son to set aside alienation by father will not lie, 65. 
agreement by member of joint family not to partition does not prerent 
alienation, 65, 66, ^ 

of two widows one can alienate at will, 91. 
power of in joint family, 65. 
suit to set aside mortgage of joint property, 64), 65, 
limitation of, 65. 

in, refund ordered on setting aside, when, 67, 68. 
in, mortgage may be partially set aside, 68, 69. 
gives creditor no lien on property of deceased debtor, 100, 101. 

JDewidtur^ or lands dedicated to idol, effect of mortgage of, 21, 103“«107. 

dedication inoperative if merely nominal, 105. 

Bqq Joint RinduJE'amily^ 

HINDU WIDOW^ 

nature of estate of, 71, 81, 

Privy Council Eulings as to, 73, 74. 
powers of, over deceased husband’s property, 71 — 81, 
as heiress of husband can mortgage, when, 71 — 78. 
onus of proving necessity lies on mortgagee, 71 — 78. 
can mortgage with consent of reversioners, 81, 83. 

and without for her own life, 83— 88, 
suit to set aside mortgage by, 84, 90. 

in, reversioner may have to refund part of advance, 87. 
paymentby, of husband’s debt constitutes such necessity as to justify aliena- 
tion by her, 71. 

power of, over deceased husband’s property resembles power of manager of 
minor to deal with property of minor, 71. 
does not take mere life estate in husband’s property, but takes absolutely 
for some purposes, and a qualified interest for others, 75, 76. 
maintenance of, constitutes such necessity as to justify alienation of pro- 
perty by her, 76. 

entitled to possession of estate without restriction with a qualified power 
of disposition, 74, 75. 

reversionary heirs can maintain a suit against her for waste, 75, 
onus of proving necessity for alienation by, if disputed by next heir lies 
on mortgagee or purchaser, 76. 

■when justified in charging estate, if she has not done so, heirs take it 
free of any charge for debt however necessary or proper, 77. 
lands purchased by, out of profits of husband’s estate pass, when un- 
disposed of by her, to heirs of husband as an increment to his estate, 
81. 

alienation by, if made with consent of husband’s heirs, valid, 81, 
consent of what heirs necessary, 81 — 83, 
can alienate to extent of her own interest, 84. 

unnecessary alienation by, effect of, on rights of reversionary heirs, 84 — 90. 
when compelled by necessity to alienate, not restricted to mortgage only, 

■ 87. 

when alienation by, is of a larger amount of estate than warranted by 
necessity shewn, alienation not absolutely void, but can be set aside on 
payment of amount justified by necessity, 87. 
by relinquishing rights to next heir, gives him no higher rights than she 
had, and does not prejudice reversioner, 88. 
does not forfeit her interest in husband’s estate merely by divesting herself 
of it in favor of one of the next reversioners, nor thereby confer any 
rights on other reversioners, 89. 

power of, to alienate is under certain circumstances not affected by fact that 
she has received authority to adopt, 89. 

,,two succeed as one, and take Joint estates, 90, 
privy Council rulings m to right of one of two, in Madras, to enforce parti- 
. tim' m other, 91, ,92. ■ 

on death of om of two, her right in husband’s estate survives to other, 92, 
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decree faiiiy obtained against, aa representing liusband^s estate binds rever- 
sioners and bis estate, when, 92-“93, 

wbat passes at sale of “ right, title, and interest of,” depends on whether suit 
was against her in personal capacity or representing the estate, 93 — 94. 
when not her busband*s heiress, is entitled to maintenance out of estate, 97* 
effect of alienation by, made honajide to paj his debts, 
upon alienee, 94. 

has no lien or charge for maintenance on property as against third parties, 
taking without notice, 97. 

can take absolute estate from her husband by gift or will, if intention to 
bestow such be clear, 99, 

under cannot alienate property to enure after her death, 71. 

when there are two, eiBher can alienate her own interest in 
husband’s property, 91. 

under MitahMra^ when childless, cannot alienate property to enure after 
■ her death, 71.' ■ . 

when there are two, no alienation can be made by one 
withouteonsent of other, 91. 

under has absolute power to dispose of profits of husband’s estate 

during her life, 81. 

See Accumulations f Mmdu Z aw f Maintenance* 

HOUSE, EEPAIES 'TO. See McNairs, 

H YPOTHECATIOlSr— 

originally unknown to Mahomedau law without possession, 1. 

weU known to Hindu law, 3, 

origin of, according to Sir T, Strange, 5. 

no presumption as to, of estate for a Mahomedan widow’s dower, 103, 

L 

ILABAEAWAEA MOETGAGE— 
definition and characteristics of, 23, 
not redeemable before expiry of term, 23, 
redemption of, 389. 

ILLEGAL CESS— 

collected by mortgagee, mortgagor not credited with, 569—570. 
unless mortgagee admits receipts, 569, 670. 

ILILEGAE PUEP05E— , 
transfer for, invalid, 620. 

IMMOVEABLE PEOPEETY— 
definition of, 615—616. 

transfer of, when subject to charge for maintenance, 633. 

by person only authorized under certain conditions to transfer 
635. ■ , , , , 

IMPAETIBLE ESTATE— ; 

holder of, can alienate for his life only, as ho has only a life interest, 67 
but in Chutia Nagpur, under not restricted to making 

alienations enuring for his life only, 67. 

IMPLIED CONTEACTS— V 

what are, by mortgagor, 664, 665, 

IMPROVEMENTS— , : . ' ' 

made by hond-fide holder under defective title, confer what rights on 
■ ' such 'holder, ;643. ' 

INCOME— ■/ 

how to be apportioned on transfer, 633. 

■ ^ a.'72"'' 
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INCOMPETENT PERSON- . 

notice to be served on, oiv tender to be made to, how, 711, 713. 

INCREMENT TO HUSBAND’S ESTATE —See Joctmulaiions, Bindn Widotv. 

INCUMBEANCES— 

discharge of, on sale of immoveable property, 649—650, 

INFANT. See Minor, ' ■■ 


INSOLVENCY— - 

condition making interest transferred determinable on, when void, 623, 
INSTALMENTS— ' 

mortgage© need not accept payment by, 625. 

when bond payable by, and interest to accrue flue is added to amount of 
bond, usury laws not necessarily infringed, loo. 
decree directing payment by, cannot be made on specially” registered 
document, unless that mode of payment be contracted for, 227. 
effect of provisions as to debt being paid by, on an agreement to pay au 
increased rate of interest on default, 164, 166. 
of payment on account ofj which are barred, 429. ^ 
decree for payment by, should not be made in mortgage suit, 457, 458. 
execution of decree for, 4-69, 

when mortgage debt payable by, and on default mortgagee sells 
property, or a portion, he is entitled to a lien on surplus sale proceeds for 
any subsequent instalments, 4'93, 

See Limitatio7i* ■ 

“INSTRUMENT”— ' r - - ■ 

definition of term, 615. 


INTEREST— 

taking of, forbidden under Mahomedan law, 2. 

limit as to rate of, under the Regulations, 8.. 

regulations relating to rate of, 8, 9. , . 

stipulations as to payment of, should be clearly stated in mortgage-deed, 113. 

not allowed in mortgage transaction unless contained in mortgage deed, 

113— 114. 

when contract for payment of a specified sum with interest on a day 
named, subsequent interest not to be implied, 114. 
when stipulation clear as to payment of, until repayment of loan, snort* 
gagoe entitled to agreed rate up to date of decree, 114, 
if excessive and extraordinary, Court will reduce rate, when, 114. 

■what are usual covenants and stipulations as to, in mortgage deeds, 

114— 115. 

agreement to pay compound, is not, 115. 
agreements entered into prior to 19th September 1855 to pay a higher 
rate than 12 percent, could not be enforced, 149—156, 378—381 
since that date any rate may be contracted for, 148— 149, 161, 
166, 377— 378, 663— 655. ' 

effect of “elusive” agreement as to, under the law prior to Act SXYIII 
of 1855, 149. 

law as to, under Regulation XV of 1793, 149 — 155, 

between 28tli March 1780 and 19th September 1855, 149, 150. 
under Regulations, what constituted usurious, according to Privy Council 
rulings, 150, 161. 

if agreement for, is “ elusive,” suit may be dismissed, 149—153. 
contract, the ultimate effect of which is to allow more than 12 per cent, not 
necessarily “elusive,” and within terms of RegulationXV of 1703, 154. 
agreement by Mahomedjan taking mortgage-bond for aggregate of prin- 
cent, interest, not an infraction of usury laws, 155, 

' ffieet; c5f agreement to increase rate of, on default, 159, 160. 

- ^ ^ c .'whendebtpayableby instalments, 164— 165.. 
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IXTEWE^T'—iContmued,) 

^‘interest'’ wbeji synonymous With “ penalfcj according to X W» P. 
decisions, 165— 167, 

agreement to pay increased rate of, on default, T?rliea to be treated as penal 
according to ST. W. P. deeisions, 166— 167. 
exorbitant rate of, when to be treated as penal, 159 — 169. 

qtioerei whether mere exorbitance in rate of, is sufSeient ground for 
treating it as penal, 167—169. 

what rate of, to be allowed after mortgagee obtains money decree, 499. 
in taking accounts, how to be ealeulated amongst Hindus, 550 — 555. 

; amongst Mahomedans, 555 — 556, 

in accounting, allowed on payments of both parties, 650— 56L 
generally allowed on wasilat or mesne profits, 656, 
but not if Court orders otherwise, 556. 

.. contract rate of, to be allowed, when, 669. 
what rate of, usually allowed, 556—560. 
compound, not given, when, 560. 
presumption as to usufruct being sufficient, 559—560. 
in taking accounts how to be calculated, 550, 660. 

how to be adjusted, 660, 661. • 

mortgagee in possession entitled to charge, on costs and expenses, when, 
and at what rate, 675^ — 677. 
ceases upon tender or deposit, when, 6S9, 690, 

when to be disallowed on enlargement of time in foreclosure suit, 735. ' 

Beo Accomii Arrears of Interest^ Usur^j Moi'tgage Contract, 

IHTEBEST Iisr IMMOVEABHE PEOPEETY— 

what constitutes, within the meaning of term as used in Limitation 
Act, 410, 411. 
when contingent, 626. 
when vested, 625. 

if restricted to owner personally, not transferable, 619. 

JOINT ESTATE-** 

nature of accounts when mortgage relates to fractional share in, 563, 564. 

JOINT HINDU FAMILY— 

nature of, and rights of member of, 64, 55. 
under status of, 55.^ 

alienations can only be made by all members jointly, 
or hj Icurta for necessity, 55. 
share of sou in family property, 55. 
cause of action to set aside alienation of ancestral property, 
illegally made by father, accrues to sou on purchaser 
taking possession, 65, 

In Madras or Bombay co-parcenor can alienate his share 
■: ,,m/69-70.- ^ . 

but managing co.parcenor cannot charge share of 

minor eo*pareenor in family property, except 
for necessity or clear benefit of estate, 70. 
extent to which a decree obtained against father or other member benefits 
decree-holder, 66— 64. 

decree properly obtained against father, can be executed by sale of 
ancestral estate, when, 60. 

alienations made by member of, and disputed by co-parcenor, can only bo 
set aside by suit brought for that purpose, 64. 
suit by son for possession of land as proprietor, illegally alienated by 
father, will not lie during fathers HMme, 64, 

Icurta cannot mortgage share of cd-parcenor to pay liabilities of that co- 
parcenor, 66. 

conditions under which Court will set aside alienation made by one 
member of, at instance of another, when it is shown that the latter's 
share in the estate has been benefited thereby, 67— 68. ^ 
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JOINT HINDU VkWLVt’^iConimm^,) 

purchaser of share in estate of, at sale in execution of decree against a 
co*parcenor can compel partition, .TO. 

estate of, when undivided not liable in hands of surviving oo-parcenor for 
debt of deceased co-paroenor unless incurred on behalf of the family, 101, 
See Hmdw XfUW. 

JOINT MGETGAOEES— 

one of several, may sue for only Ms share of debt, when, 

See Mortgagee, 

JOINT MOUTGAGOIIS— 

one of several, redeeming, entitled to charge on share of others, 704 — 703 
See MortgagoTi JPoreclosure, 

JOINT OWNERS— 

when bound by execution of mortgage by some only of their number, 443. 

See Hindu LaWj Joint Hindu Familgy Mortgagee^ Mortgagor^ 

JOINT TENANT— 

paying Government revenue for all, can recover share from others, 277, 
JOINT TRANSEEREES- 

respeotively acquire what interest by transfer for consideration, 640. 

JUDGMENT-CREDITOR— 

of mortgagor not entitled to redeem, 328, 329. 

See Bmcution, 

JUDGMENT-DEBTOR— 

power of Court to authorise, to mortgage property under attachment, 36. 

JUMMA-WASIL-BAEEE PARERS— 

not jper so a sufficient account, when, 662, 663, 

JUMMABUNDI PAPERS— 

good evidence as to collections, in taking mortgagee’s accounts, when 
668—670. 

JURISDICTION— 

suit for redemption, where to be instituted, 374 — 376, 437. 

valuation of, for purpose of, under Madras Civil Courts’ 
Act, 376,377. 

amounts spent on improvements under Tcanam 
mortgage not to be taken into account in, 376. 
suit by mortgagee against mortgagor personally to recover amount due, 
where to be instituted, 437. 
for money lent, where to be instituted, 437—438, 
for foreclosure, where to be instituted, 437. 
for possession of mortgaged property where to be instituted, 437. 
on simple mortgage-bond is a “ suit for land,” 438. 

where to be instituted, 438 — 439. 
Ordinary Original Civil, of High Court in mortgage suits, 444. 
of Munsiff in suits for money chargeable upon immoveable property, 440. 
of Court to issue notice of foreclosure when land situated in several 
zillahs, 607, 608, 

of Supreme Court in mortgage suits, personal, 679—584. 

See High Court, 


KANAM MORTGAGE— 

definition and cWacteristics of, 22. 

in absence of express agreement, not redeemable after twelve years, 23, 338. 
value of xmprovementa not to be taken into account in ascertaining value 
01 subject-matter of redemption suit for purposes of jurisdiction, 376, 
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KNOWLEDGE— 

wlieE to be presumed for purpose of “election,” 633, 633. 

KITETA See Mind'ii XaWf Joint Kindu 

EXrT-KUBALA MORTGAGE— 

nature of, equivalent to conditional sale, 15, 20. 

Qonditional Sale, 

KET-KXTBALA TJSUERtJOTUARY See ByeMUm^fa XTsnfntctimvy, 

L. . . 

LAHAN GAHAN MORTGAGE-m : 

LAND— ■ : 

dedicated to an idol, ceases to be family property, except as representing 
idol, and is impartible, 166. 

LEASE OF IMMOVEABLE PROPERTY, 713-721, 
definition of term, 713. 
bow made, 714. 

duration of, in absence of contract to the contrary, or local usage, 713. 

calculation of period of duration, 714. 

when and how determined, 718, 719. 

option to determine, who is entitled to, 718. 

notice to quit, waiver of, 719. 

forfeiture of, waiver of, 719, 

relief against, 720. 

effect of surrender and forfeiture on underleases, 720. 
effect of holding over, 721. 

circumstances under wbieh the grant of, constitutes a mortgage transac- 
tion, 128 — 129. 

when mortgaged lease is renewed by mortgagee, he is entitled to benefit 
thereof, when, 663. 

when property mortgaged consists of, mortgagor to be deemed to have 
entered into what contracts, 664, 665, 
for agricsiUural purposes not affected by Ti»ansfer of Property Act, 731 . 
of Junatic's property granted by manager appointed under Act XXX V of 1858 
'• must not exceed 6 years, without order of Gourt, 25. 

granted by manager under Court of Wards in Madras, without consent of 
Collector* limited to one year, 33. 

jzuripeshgee, treated as pure usufructuary mortgage, 13, 128 — 129, 381. 
mortgage may be accompanied by a lease, under which mortgagee has 
possession, *21, 116, 128, 129, 131. 

See Alimation, Mortgage, 

LEGACY— 

chance of obtaining, not transferable, 619. 

'legal.gura.tor-- 

service of notice on, or tender made to, when good, 711, 712. 

LEGAL REPRESENTATIVES OP MORTGAGOR-* 

who are, for the purpose of service of notice of foreclosure* 609, 615. 

See Mortgagory Mejgresentative. 

LESSEE— ' 

definition of term, 713. 

rights and liabilities of, 714— 717. 

under Court of Wards, not affected by Transfer of Property Act, 620. 
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LESSOU- 

definition of, 713.^ 

rights and liabilities of, 714?. 

rights of transferee of, 717. 

XETTEU— 

acknowledging payment of consideration on account of creation of interest 
in ]and,”to be admissible in evidence must be registered, when, 235. 
neo-otiating sale of immoveable property requires registration, when, 325. 


LETTERS’ PATENT-- 

meaning of term ‘‘ in part” as used in, 686—589. 

See M.igTi Qourt, 

LIEN OE MORTGAGEE— 

unaffected by mortgagorsVacts, 290. 

but destroyed by revenue sale, 290, 

extends to that which represents the property originally mortgaged, when, 
291—292, 638. 

to Malikana, 291—292. 

suit to enforce, against third parties, when mortgagee already holds decree 
on mortgage, 467 — 470. 

not invalidated by reason of mortgage decree being silent as to particular 
property against which decree may be executed, 471. 
declaration of, what amounts to, 461—463. 


LIMITATION— 

Generally-^ 

law of, must bo strictly applied, 473, 

time when a suit is to be considered as instituted for purpose of saving, 
437. 

if period expires on day when Court is closed, suit within time if insti- 
tuted on first day Court re-opens, 437. 
acknowledgment, when sufficient to prevent, 354 — 360. 

effect of, in calculating period under Acts of 1859, 1871, 
and 1877, 3 oO“~“3d8, 424.' 

effect of fraud upon the computation of period of, under Acts of 1859, 
1871, and 1877, 425. 

period of, in suit by Hindu governed by MitaTcsliara law to set aside 
alienation of ancestral property by father, 65. 
during life of Hindu widow for declar- 
ation that alienation by her enures. 


for her life only, 90, 

to recover possession of property illegally alienated 
by Hindu widow, 90. 

to recover possession of property conveyed in trust 
or mortgaged, and afterwards purchased from 
trustee or mortgagee in good faith, 365 — 366. 
to recover surplus collections received by mort- 
gagee., 361, 

by minor to set aside sale by guardian to a mort- 
gagee in possession under mortgage by guardian, 
363. 

by mortgagor after expiration of period for redemp- 
tion, and subsequent agreement between mort- 
gagor and mortgagee, 363 — 364. 
for foreclosure generally, 410 — 437, 
for redemption of usufructuary mortgage, 300. 

after notice of foreclosure, 363 
by person wrongfully dispossessed without consent 
and entitled to recover possession notwith- 
standing any title set up, 425, 426. 
for pre-emption, 641, 542. 

within which mortgagee' may foreclose when mortgagor does 
/ not hold adversely,. 423, 
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LIMITATION--(OojieMW«ed) . . . , , I 

period of, applicable wliere roorigagee m possession is to make annual 
payments to mortgagor, 675, 675» . 

sixty Tears rule applies only to suits to redeem or to recoyer possession, 
S6, 36L 

does not apply wlien relatioasliip of mortgagor and 
mortgagee nas been materially altered, or ceased to 
■ exist, 363, 

under the old law-^ 

no lapse of time barred suit for redemption, 351—353. 

tbis rule did not apply to a suit for 352. 

nor to a suit to set aside mortgage deed, 353, 
nor to a suit to set aside settlement with mort- 
gagee as owner, 363. 

aliterii with mortgagee as such, 353 — 354. 
londjide possession, what. is, 420 — 423,429, 431—436. 
effect of twelve years undisturbed and land Me possession in giving title, 
420-423,429,431—438. / ' 

mortgagee’s cause of action, arises when— 

in suit to set aside mortgage deed, 428. 

for possession, 426 — 429. . ; 

for money payable on a certain day, 426— 427. 
for amount lent, after dispossession, 427, 
for surplus proceeds of revenue sale, 427. 
when sale made conditional by subsequent ihrarna-^ 
wafi, 428. 

when debt payable by instalments, 428, 429. 
distinction between cause of action for mortgage debt and collateral 
debt, 428— 429. 

extension of period after notice of foreclosure, 429. 
prior to Act XIV of 1859, non© to mortgagor’s right to redeem usufruc- 
tuary mortgage, 13. 
midcr Act XIY of 

acknowledgment, when suiBeient, 365, 357, 424. 

signature by agent insufficient, 424. 
memorandum of payment insufficient, 424, 
oral admission of balance insufficient, 424. 
period of, in suit for redemption, 13—14, 361—354. 

to recover surplus collections by mortgagee, after satisfac- 
tion, 361. 

by mortgagee for possession, in Court established by 
Koyal Charter, 416, 424 — 425,595—596, 
for possession by mortgagee on foreclosure, 420 — 422. 
upon bond , for payment of money, and charging lands, 
for declaration of charge and sale of lands, 423. 
cause of action in such suits, 420 — 422. 
foreclosure suit barred under Act XIV of 1859, not capable of being 
revived under Act IX of 1871, 416. 
where remedy barred, right, extinguished, when, 416. 
twelve years adverse possession not only barred remedy, but also extin- 
guished right of owner, 436. 

when decree for redemption has become barred a fresh suit for possession 
&e., will lie, 364. 
zmder Act IXo/1871— 

acknowledgment, when sufficient, 365— 358.^ 

must be of a present existing right or title, 358. 
by one partner does not bind others, 419. 
part payment prevents when, 419. 

fresh period commences to run by reason of acknowledgment or part 
payment of principal or interest, when, 418 — 420i 
effect of prescribed period for instituting suit for recovery of pro- 
perty having passed on ‘“right” to the property, 436. 
period of in suit for redemption of usufructuary mortgage, 13, 14. 

for redemption generally, 351 — 364,360 — 367. 

for recovery of surplus collections by mortgagee, 361. 



J.imTkT10^— {Continued,) 

lender Act liKof^ 1871 — {Continued,) 

period of in suit to enforce payment of money cliargeable upon 
immoveable property, ^10. 
for maliJcana ov huqq, ilO. 
by mortgagee for possession of immoveable property 
mortgaged, in Court not established by Eoyal 
Charter, 413. 

in Court established by Eoyal Char- 
ter, 416, 696—597, 

by mortgagee by conditional sale, for psosession 
when under express term of deed he is entitled 
thereto on default, 413 — 414. 

when deed contains no such terms, 414— 415, 
by mortgagee for foreclosure or sale, 416— 417. 
foreclosure suit barred under Act XIV of 1859 not revived under 
this Act, 416. 

computation of period in suit for possession by mortgagee after 
order for foreclosure, 429 — 431, 
twelve years possession gives good title, when, 436. 
mdei* Act XT of 1877-- 

acknowledgment, when sufficient, 354 — 360. 

right to sue barred under previous Acts not revived under this Act, 357, 358. 
fresh period commences to run when, by reason of acknowledgment or 
part payment, 417, 418. 

when prescribed period for instituting suit for recovery of property is 
passed, right to property is extinguished, and person in possession has an 
absolute interest, 436. 

period of, in suit for redemption, 14, 354—367. 

to enforce payment of money chargeable upon immoveable 
property, 410. 

for personal decree upon mortgage bond, 411—413. 
by mortgagee for possession of immoveable property mort- 
gaged, in Court not established by Eoyal Charter 413. 

in Court established by Eoyal Charter, 416, 696, 
697. 

by mortgagee by conditional sale for possession when 
under express terms of deed he is entitled thereto on 
default, 414. 

when no such terms, 414—415, 
for recovery of surplus collections by mortgagee, 861, 
for foreclosure or sale, 416, 

Art. 135, Sell. II only applies in cases where mortgage deed contains an 
express condition that mortgagee is to be entitled to possession on 
default, 416— 416. 

AoTenowledgment, 

LIQUIDATED DAMAGES— 

mere use of term does not determine the intention, but question one of 
, '■ ,law,,:159, " 

increased rata of interest on default amounts to, or to a penalty, when, 
159—169. 

See 


LIS POTDJSJiVSf— 

doctrine of, and its effect on acts of mortgagor, 298 — 301. 
effect of, on alienations made by Court in proceedings commenced before suit 
instituted, 300, 301, 

1U3JTATIC— 

cannot mortgage, 24, 

power of manager of estate of, appointed under Act XXXV of 1868, 25. 
unsafe to lend money on mortgage to, or his de facto guardian unless the 
kttes 18 de Jure, guarffian appointed under Act XXXV of 1858, and 

transackon is sapetJ^oned by the Court, 25. 
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LDNATIC— (OojfcizwMed?.) 

estate of, when not subject to origmal jurisdiction of any High Court, Civil 
Court may appoint manager under Act XXXV of 1858, in absence of action 
taken by Court of Wards, 25. 

Court of wards may assume charge of property of, 27. 

power of Committee of, appointed under Act XXXIY of 1858, 27. 

power of Court to deal with property of, under Acc XXXIV of 1868, 27, 

Act XXXIY of 1858 does not apply to Allahabad High Court, 27—28. 

V''^ m. 

MAAT^lUB TENHEE— . , 

mortgagee of, entitled to question resumption proceedings to which he was 
not a party, 269, 

MAHOMEDAN LAW— 

nature and incidents of mortgage under, 1 — 

mortgage not necessarily determined by relinquishment of possession by 
mortgagee, 1. 

no distinction between mortgages of land and pledges of other property, 1, 
possession essence of security in mortgage transactions under, 1, 192, 
hypothecation without possession originally unknown, 1. 
mortgagee not entitled to profits except by special arrangement, 1. 

in possession entitled to priority over other creditors in respect of 
property pledged, 2. 

cannot sell without consent of mortgagor, 2. 
sale by mortgagor without consent of mortgagee, effect of; 2. 
part payment of mortgage debt, effect of, 2. 
form of mortgage by conditional sale under, 15—16. 

provisions of, still applicable to guardians of minors who do not avail 
themselves of Act XL of 1858, 43. 
power of guardian under, 47. 

may alienate minor*s property when clearly for minor's 
advantage, as well as for necessity, 47 — 48. 
creditor's rights over property of deceased debtor, under, 102. 
widow if in possession of husband's estate has a lien on it for dower, and 
entitled to pay it in preference to all other debts, 102, 
alienation of dower lands by widow without consent of husband’s heirs, bad, 
102 . 

mortgagor of mal4-wuqfhy muiwalleej effect of, 107 — 108. 

rule of consolidation of securities applies to mortgages under, 322—323. 

as to interest, 2, 165, 652—558. 

not affected by Transfer of Froperty Act, 613, 725* 

See Fre’Cmptioii^ 

MAINTENANCE— 

of Hindu widow is such necessity as to justify her alienating husband’s pro- 
perty, 71. 

effect of voluntary alienation of estate upon widow's 
right to, 99. 

when made a charge on estate, effect upon rights of 
purchasers of portion of estate, 97 — 98. 
until made a charge is no such charge as can be enforced 
against bond jide purchasers without notice, 97. 

Hint! u widow has a right to, out of estate against heirs, and also out of pro- 
perty in hands of purchasers with notice, 97. 
release of Hindu widow’s right to, when not made a specifie charge on land, 
does not require registration, 212—213. 

of family by Hindu widow, is such necessity as to justify alienation by 
her, 76. 

MAINTENANCE AND CHAMPEETT— 

English law of, not in force in India) 169* 

Sec Agreement. 
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MALJKAWA-- . ^ 

is a charge upon iramoToablo property, 410. 
See LieU} LimUaiion* 


"■'MAMGEH— ■ 

powers of, appointed under Act XXXT of 1858 are restnetecl, 2 d. 

appointed under special Acts for relief of landholders in debt, 84. 
to charge minor’s estate limited, 38. 

Civil Court may appoint, of estate of lunatic not subject to original juris- 
diction of High Court under Act XXS? of 1858 in absence of steps 
taken by the Court of Wards, 25. 

alienating on ground of necessity, must be allowed to exercise his Judg- 
ment, 64, 

cannot be appointed under s. 243, Aot YllI of 1859, in easo of mortgage 
decree, 400. 


MARHIAGE OF DAXJGHTEE— 

payment of expenses of, by Hindu widow constitute such necessity as to 
Justifyaiienation of property, 77. 


MAESHAIiLINO- OF SECURITIES, -326, 491—493. 

doctrine of, does not apply as between mortgagee and attaching creditors of 
mortgagor who hold mere money decrees, 491 — 492. 
right of mortgagor to, 686 — 637. 


MEMORANDUM IN WRITING— 

after deposit of title deeds should be registered, 111—112. 

MERGER— 

doctrine of, how far applicable to purchase by mortgagee of equity of 
redemption of mortgagor, 314 — 319. 

MESNH PROFITS-r- 

martgageo wrongfully in possession must account fully for, 403. 
mortgagor who has obtained decree for redemption may sue for, when they 
have accrued due after date of redemption suit, 403. 
when liable for, 549* 
generally carry interest, 656. 

but not if Court order otherwise, 656, 


MINOR— 

competency of, to mortgage, 24, 28— 34, 48. 
mortgageof property of, by Court of Wards, 28—3-1'. 
when not under Court of Wards, incapable of executing a mortgage so 
as to bind himself, 36. 

power of guardian of, to mortgage his estate, 88 — 40. 

mortgage by guardian of, good if bond fide for benefit 'o£ minor, 36—43. 

lender to guardian of, must inquire, 38—41. 

not concluded by guardian’s consent to a huhoara, unless it is shown that 
guardian acted ho7id fide for minor’s interest, 41. 
mortgage by certificate holder under Act XL of 1858, 42—43, 
guardian of, when Hindu or Mahomedau, not precluded by Act XL of 
1858 from dealing with minor’s property within limits of Hindu and 
Mahomedan law, 43. 


under MUaksJiara law not bound by action of co-sharer in executing a 
bond charging his property, 43. ■ 

to constitute legal guardian of, in "Bengal, unless taken under Court of 
Wards, certificate under Act XL of 1858 must be obtained, 43. 
effect of alienations by natural guardian of, under Act XX of 1804, ac- 
cording to Bombay rulings, 44. ■ 

on attaining majority, may ratify mortgage made by his -guardian when 
Act XL of 1858 does not apply, 45 — 46, 

,, when loan to guardian of, has been applied for benefit of minor he must re- 
(M' rccoYcy possession of property mortgaged or aiienat- 
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MINOR — {Continued,) ' 

on attaining majority selling property mortgaged by guardian cannot sub- 
Bequently ratify guardian’s act, 46. 
does not ratify guardian’s act by mere delay in 
repudiating it, 46, 

cannot ratify mortgage made by guardian wbo has obtained a certificate 
under Act XL of 1858 and mortgaged without sanction of Court, 47. 

See Court of Wards, Disqualified Droprieior, Qtiardian, Notice of Dare- 
, closure, 

MITAXSHARA LAW-^See Siniu Zawi ■ ' 

MITHIXiA Daw, 

MOXXTERERIDAil— 

bas no right to redeem, gtecere, 329— 330. 

MONEY— 

application of, received by Receiver under Trustee’s and Mortgagee’s Power 
Act, 732— 733. 

MONEY BOND- 

may be a simple mortgage and under certain circumstances treated as 
such, 122, 

MONEY DECREE— 

effect of obtaining, in suit upon mortgage, on mortgagee’s lien, 471—493. 
in execution of, obtained by mortgagee, whole interest of mortgagor and 
mortgagee passes to purchaser, 473 — 483. 

what passes according to Allahabad and Madras rulings, 483— 48®. 
decree for sale of ancestral land amounts to, when, 493. 

MORTGAGE— . • 

definition of a, 1, 651— 654. 
whomay,24 — 109. 
how to be effected, 655 — 657. 
cannot be made by mere verbal agreement, 653— *65®, 
may bo made for what objects, 651 — 653, 
must relate to specific immoveable property, 651—653. 
different kinds of, 10— 23. 

what is, 14, 15, 651—654. 
mortgagor always personally liable, 651. 

sale of mortgagor’s right, etc., in execution of money decree obtain- 
ed by mortgagee, 227— 228, 466 — 493, 
by an -occupancy tenant of Ms right of occupancy is not a transfer 
within s. 9 of N. W. P. Rent Act, 109. 
conditional sale, hut kiibala, or hye-Hl-ioufa, what is, 15 — 20, 270, 651 — 654. 
is identical with redeemable sale, 127. 
proprietory right vests in mortgagee, when, 270. 
procedure for redemption in Madras and Bombay, 405— 406. 

rules applicable are similar to those of English law, 644— 545, 
agreement, on failure to repay loan, to convey estate to mortgagee, 

' and on failure to execute conveyance, mortgagee to be entitled to 

sue for specific performance, is not a mortgage by conditional 
sale, -131—132;,:;-', 

DngUsJi, definition of, 652— 655. 

treated as valid simple mortgage, 111. 
by deposit of title deeds when and where valid, 655 — 657, 
pure tisufructuary, what is, 11 — ^14,128, 270, 652— 655, 

by way of loan for a term of years entitles mortgagee to continue 
in possession after term if loan not repaid, 304, 
when in common English form does not fall within Reg. XVII of 180®, 
and notice of foreclosure necessary, 127. 
parallel in all respects to mortgage effected by ME 
of absolute sale with contemporaneous ilcrar for 
re-conveyance, 127—128, 
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MORTGAQE«-(Conifimw<^) . 

■ need not be called so bj name, 122. , . , . . 

absolute conveyance may be converted into, by subsequent agreement, Uo, 

tbe^fect tbat deed on its face is so described, does not constitute transaction 
a mortgage, 126. 

a bond for payment of money with covenant not to alienate lands tiU money 
repaid, is not necessarily a mortgage, 123 — 138. 
class of, determined by nature of transaction and not by name given in 
mortgage deed, 127. 

forms of, in Bengal prior to Regulations, the same as those now in use, 7. 
local form of, existing in India, 22. 

law of, under Eegulations in Bengal and N.W.P., 7, 8, 
in Bombay under lleg. I of 1827, 9. 
anomolous forms, 706, 7C7. 

in Madras, nature of, 22—23, 
under Alyasan tana law, 312, 
by whom redeemable, 327 — 336. 
when redeemable, 336—339. ^ 

persons generally competent to, 24 — 25. 
of property to he acquired bad, when, 137«—138. 

so also of property without defining it, 137— 139. 
general principles and nature of, under Mahomodan la w, 1—7. 
of lunatic’s property by manager appointed under Act XXXV of 1858, 
25—26. 

of property of persons whose estates are under the Court of Wards, 28. 
by minors not under the Court of Wards not binding on them, 36. 
if made honS fide by guardian for minor’s benefit, valid, 36 — 37. 

but should be in capacity of guardian and not as proprietor, 37. 
effect of guardian describing himself as proprietor, 37—38. 
when made by guardian of minor may be ratifi<?d by minor on attaining 
majority when Act Xli of 1868 does hot apply, 45—46. 

who has obtained a certificate under that Act, 
without sanction of Court, void dS 47. 

when made by minor who subsequently sells, cannot be set ^ aside by pur- 
chaser till avoided by some distinct act of minor on attaining majority, 4*7. 
by executor of a deceased Hindu, whem acting contrary to will, effect of, 49. 

Mahomedan, ^when already in funds, effect of, 
48—49. 

by father of joint Hindu family, when invalid, SI. 

to improve family dwelling-house when binding on sons, 53. 
in ease of joint Hindu family under the MitaJcshara, em he made only by 
all members jointly, or by Kurtatov necessity, 55. 
under MUaTcshara, by father to pay off antecedent debt, if not contracted 
for immoral purposes, binding on sons, 65. 
by Kurta of joint family property when invalid, 61. 

of 'share of one co-parcener to pay liabilities of that co-parcener 
invalid, 68. 

for purposes of carrying on family trade when valid and binding 
on members of family, 66, 

by Hindu widow of her husband’s estate, when valid, 71—72. 

mortgagee bound to enquire into necessity for, 71, — 72. 
who subsequently relinquishes her rights in estate to next 
heir, the latter takes subject to mortgagee’s rights 
during her life, 88. 

by wife in husband’s absence, as heir and in possession of husband’s pro- 
perty, together with husband’s brother for debt due by husband and 
brother, does not bind husband or estate, 94—95. 
when husband allows his wife to mortgage, and holds her out as owner of 
estate, and ratifies act, neither he nor execution creditor can set aside trans- 
action, 94. 

executed by certain co-sharers in a putni talook, not binding on other co- 
sharers, unless execution acquiesced in by them, 179. 

, ,,, by one co-sharer of other co-sharer’s interest without his consent 

‘ ' entitles, such co-sharer to sue to set aside mortgage, 347, 
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made by Mabomedan TTidow of property descending to her as dower witlioufe 
consent of husband’s heirs may be set aside by them, 102. 
of endowed property may be set aside at suit of Mahomedans who frequent 
mosque, and purchaser at execution sale in possession ejected, 108. 

■when to be by assurance, 655— 657, 

previous to Transfer of Property Act might be either written or verbal, 110, 
though by mere verbal agreement seldom met with, 111. 
should be by deed attested by two witnesses and registered, 113. 
must be written on stamped paper, 233, 

pledges only receipts in excess of Government revenue payable in respect 
of the land mortgaged, 273. 
by person not the owner, 176— 177. 

suit to set aside such mortgage and cancel foreclosure proceedings 
taken thereunder, is not governed by Art. 91, Sch. II, Act XV" 
of 1877, but is one for a declaratory decree, 177. 
who afterwards acquires ownership, effect of, on subsequent auction- 
purchaser with full notice, 303— 304. 

executed subsequent to, and pending attachment is Void as against all claims 
enforceable under such attachment, 298. 
condition in, that mortgagee is only bound to receive mortgage money, 
if paid by mortgagor, not enforceable, 298. 
right, title, and interest created by, how to be valued for registration pur- 
poses, 213—222. 

when specially registered, and purporting to mortgage land to secure re- 
payment of money, will only entitle mortgagee to money decree and not 
to declaration of charge on land, 227. 

should be given as much publicity to as possible in order to protect rights of 
mortgagee, 179 — 180. 

of houses exclusive of land, creates an interest in immoveable property, 
410—411. 

indivisiblity of transaction can be destroyed by mortgagee’s own conduct, 
341 — 34 , 2 . 

by trustee of trust property as being his own, effect of, 176. 
when a decree is passed on mortgage contract, the contract is merged in the 
decree, 350— 351, 

may be in abeyance without validity being affected, when, 323 — 325. 
when limited by a term with proviso that on default the mortgagee can 
recover the amount in any way he pleases, mortgagee is not deprived of 
his right to have mortgaged property sold after expiry of the term, 132. 
to secure balance of running account, when maximum expressed, effect of 
684, 685, 

future advances when maximum expressed, effect of, 684— 685. 
circumstances under which a mortgage may be effected by grant of a lease, 


128—129. 

condition necessary to constitute such, when made by deed, 
128—129. 

See Agreement, 'ByeMhimfa Usufruciuary^ Conditional Sale, Wndu Zaw^ 
Kut Kubala Vsitfrueimry^ Maliomedan Zaie, Minor^ Mortgagee, Mortgagor^ 
Bedempiion, Uegikration, Simple Mortgage^ Simple Mortgage Tlsufmctuargr 
Stamp, ITsufructuarg Mortgage, XTsurg, 


MORTGAGE COKTBACT— * , , 

wdien more deeds than one necessary to complete transaction, each should 
refer to others, 115. ■, i i 

the fact of there being more deeds than one does not preclude transac- 
tion being treated as one mortgage contract, 115—116. 
if contained in more instruments than one, interest how to be calculated 
under Regulation XV of 1793, when the several instruments mention 
different rates, aggregating more than 12 per cent, 150—152. 


MORTGAGE DEED— 

contents of, 113. , 

stipulations as to payment' of interest in, should be clear, 113. 
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MORTGAGE DEED— 

admitting of more tlian one construction sliould be construed in sense 
most favorable to mortgagor, 133. 

tylien ambiguous as to property conveyed, to be read most strongly 
against mortgagor, 133. 

any covenants may be inserted in, provided they are not illegal, 134—135, 
must contain description of property necessary to make it easy of identi- 
fication, 136. 

effect of clause in, covering after acquired property, 137—138. 

words contained in, when used in future sense and general, not 
referring to any specific property, 137 — 138. 
should be executed in presence of at least two witnesses, 179, 655. 
not necessarily void because unsigned by all parties to it, 179. 
must be registered, when, 655—056. 

though unregistered may be adnaissiblo in evidence in suit to enforce 
personal liability, 195—197. 

effect of its non-production in redemption suit, upon question of ascer- 
taining the amount of principal and interest due, 676. 

MORTGAGE MONEY— - 
what is, 651 — 656. 

mortgagee entitled to sue for only, when, 668—670. 

MORTGAGED DEBT,— 727. 

MORTGAGED LEASE— 

when renewed by mortgagee, who is entitled to benefit of, 663. 

mortgagor, mortgagee entitled to benefit of for purpose 
of his security, 675, 

MORTGAGEE— 

defimtion of, 651 — 664. 

position of, is that of trustee for mortgagor, 328. 
rights and liabilities of, generally, 666 — 684, 729. 
powers of, under Act XXVIII of 1866, 729—333. 

Tn Morigage-^ 

not entitled to possession, 14, 270,. 

should sue for account, and declaration of lien, when, 448, 
who are iiec0ssar;f parties in such suit, 449, 
rights of, and manner in which he may enforce security, 448—449. 
may sue any time . after debt has become due without notice, 448. 
in suit on, entitled to decree against mortgagor personally declaring 
amount due and his Hen, 467, 461. 

decree should reserve right of subsequent incumbrancer to 
redeem, 470,471. 

entitled to have mortgaged property sold in execution in default 
of payment by mortgagor, 458. 
need not pray to set aside subsequent alienations, 466, 
enforces his security how, 14, 444, 448-^93. 
not entitled to foreclosure, 666 — 668, 
but to sale, 702, 

not entitled to registration in collector’s books, 270. 

nor to take part in settlement proceedings, 270. 


B, Conditional Sale^ 

has not possession until foreclosure, 15, 428. 

should sue for possession on declaration of title after expiry of period 
for redemption, when, 403 — 404, , 

has no remedy against mortgagor personally, 15, 534—535. 

unless for some special reason, 310—311, 635 — 536. 
cannot follow lands in hands of purchaser when they have been sold, 
in execution of decree of prior simple mortgagee, 331. 
cannot sue to foreclose till period agreed upon has elapsed, 445, 

.. ■ conditiohal deposit, 623— 626. 
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Cond^itlonal Sale-^{ConUmim) . , 

^ need not accept pa jmenfe by instalmen ts, 6^3 5 wi>. ^ 

orit^inally restricted to suit for possession on forecdosuie, o3d—oo6 

“ Tsvben not so restricted, 539. ^ e e 

when allowed to sue for^priiieipal and interest, instead of for posses- 
sion on foreclosure, 535 — 636. . 

not if land alienated, except for Government revenue, subse- 

quent to mortgage, but restricted to land, 6dO—oJ/. 

nor if lands sold for Government revenue during year o£ 

■ grace, 536. , ' , ■ ' 

frame of sueb suit, 637 — ^538, 

not entitled to sue for; sale, 666— -668, ■ 

but for foreclosure, 702. 

VniiQxMiglisl mortgage-- ^ 

entitled to foreclosure or sale, 703 

Under AT^rnAi* 13 

prior to Act XIV of 1859, never could become absolute owner, Id. 

entitled to possession from the first, 11 — 14,270,4-14. 

must not sue for possession as proprietor, 270^. , n „ fn 

responsible for profits during term when ^Collector farms owing to. 

Government revenue being in arrears, 275. Und 

right of, who pays Government revenue in respect of mortgaged land, 
*275—276, 

whentobe ’paidby usufruct should remain in possession as long as 
anything is due, 280— 282. oo* 

not entitled to plant trees on land, when, 284. . , , . 

w!»o has never W possession, not entitled to demand interest, but 
may sue to enforce contract, 312. . 

right of, when ousted by eoilector for no fnult of his, revives when 
Collector gives up possession, 323. _ 

when bound to account in suit for redemption, 3b3— dbJ. 
as such, not entitled to institute suit for foreclosure or sale, 666 66/. 

in case of conditional sal© usufructuarY, entitled to possession, , 

when restricted to sue for possession, 310— 311. 

Bombay rulings renders transfer of possession 
validity of subsequent mortgages under Hindu and 
under old law liable to account no twithstandmg agreement to the con 
trary 166. 

liable to account, 266, 546— 547. 

in position of trustee for mortgagor, 266. , ^ 

entitled to appear at revenue settlement as objector, -.60. 
when entitled to have his name registered in Collector s books as such 

must^ptiv^Government revenue and public charges, when, 679— 680. 

S^hts of, who pays arrears of Government revenue accrued due 

' nrior to date of mortgage, 276. • - ^nrxr 

pmXsing at sale for arr?am of Government revenue acquires new 

fraudulently defaulting in payment 

chasing at sale acquires no absolute title, 2/ b «bU. 

must manage estate, 282 — 283. , ^ 

when responsible for waste or Kosa mismanagement fn.fj 083 
when mortgaged property is a house, must keep it in repair, -b , 

make necessary repairs, when, 680, interest 

in accounting allowed all monies properly so expended with interest, 

and necessary payments for Government revenue, 571—573. 
must realize balances due from cultivators, 283. 
must pay all necessary expenses as representative of ownei, 2bd. 
when mortgaged property is leasehold, must pay rent, when, .^83. 
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Jn possession-^iContimwd)* 

must keep accurate accounts, 283— 284, 680. 

and show gross receipts and expenditure, 501 — ^564, 670. 
when only actual receipts, 570 — 571. 
lawfully, entitled to hold against subsequent enoumbraneers, 304. 
under second mortgage, when ousted by prior mortgagee, I j entitled 
to recover possession on prior mortgagee being pai(l off, 311 — 312. 
when entitled to be repaid, sums paid by him for Government revenue 
prior to redemption, 374, 671 — 573. 
wrongfully, must account fully for mesne profits, 403, 532. 
need nob account after expiry of year of grace, when, 531 — 532. 
to produce accounts, when, 547 — 648, 
how to account, 649—555. 
not liable to account, when, 649—550, 683—684 
to account from before date of mortgage deed, when, 650. 
entitled to charge in accounts for ail reasonable costs of collection 
and management, 672,675 — 677. 
must verify accounts by oath, 664 — 666. 
procedure on his evading rendering accounts, 665—566. 
when ousted for a term by Collector owing to default, still liable to 
account for profits of whole period, when, 673 — 575, 
rights of generally, 675—677. 
must manage properly as a prudent person, 679. 

and collect rents and profits, 679. 
liabilities of generally, 679— 683. 
application by, of insurance money, 680. 
to be debited with receipts and a fair rent, when, 680, 
liable to account for gross receipts, when, 680, 681, 
responsible for loss occasioned % his default, when, 681. 

Mindu Zaw^ 

acquires no title by prescription when duration of mortgage not 
specified, 3. 

in possession has priority over other mortgagees, if possession obtained 
without fraud, 3. 

possession by, originally essential to a valid mortgage, 3 — 4, 
texts as to necessity for, 3 — i, 
decisions as to necessity for, 5— 7, 

under MaJiomedatt Zatv-^ 

though possession necessary to complete his title he was not entitled 
to profits except by special arrangement, 1. 
relinquishment of possession by did not necessarily determine mort- 
gage, 1, 

in possession, entitled to priority over other creditors with respect to 
property pledged, 2, 

could not sell without consent of mortgagor, 2. 
effect of sale by mortgagor without consent of, 2, 


lien of, not affected by acts of mortgagor, 290, 302, 440—461. 

extinguished by sale for arrears of Government revenue, 290, 
extends to that which represents the mortgaged propertv, - 

when, 291, 292. if y 



cannot be broken up for purposes of redemption, S39. 

or without mortgagee’s consent, 339 — 342. 
but can be, by reason of his own conduct, 341—342, 
not affected by sale of equity of redemption by mortgagor, 302. 
subsequent, entitled to redeem, and for that purpose is necessary party 
to suit by first or prior mortgagee, 451, 453— 455, 
when not made a party should still give notice of his lien, 456. 
effect of his standing by, and allowing property to be sold at instance 
^ of prior mortgagee without giving such notice, 456. 

; right of to pay off prior, may be exercised, when, 678—679, 
right of against prior and subsequent, 679. 
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prior when postponed to subsofiuent:, 684- 

in Tcanam mortgage, entitled to receive vaiae of improvements from mort- 
gagor prior to redemption, 23. ; 

cannot enforce lien against property under mortgage giren by Ward of Court, 
but entitled to personal decree against mortgagor, 32. 
degree to wMeh onus of proving necessity is thrown on, in case of mortgage 
by guardian of minor, 38 — 40, ; 

when dealing with guardian of minor’s estate, not pro^^cted by mere 
absence of fraud on part of manager, 40. 

but not bound to see to application of mortgage money, when, 40. 
may be a minor,' 48. ' 

must enquire as to necessity for loan to member of joint Hindu family, 
but not bound to see to application of it, 58. 
must enquire as to necessity for , loan to Hindu widow, 71 — 73. 
onus of proving necessity lies on, when mortgage by Hindu widow 
disputed by next heir, 76. 

rights of, not affected by Hindu widow mortgagor relinquishing her right 
to next heir during her life, 88, 

of land subsequently set apart as tmiqf may enforce mortgage against land 
and purchaser takes free of endowment, 108. 
when not entitled to benefit of increase by alluvion, 136— 137, 
or of other accession, 662 — 663. 

when entitled to benefit of increase owing to survey proceedings, 136. 
suit by, may be dismissed when agreement usurious” and “elusive” 
under Hegulation XV of 1793, 162 — 153. 
not bound to account if agreement made to that effect after 19th Septem- 
ber, 1853, 158. 

effect of unstamped transfer of interest of, 261—263. 
rights of, are subject to maintenance or lien existing at date of mortgage to 
him, 266— 267. 

when bound by acts of mortgagor subsequent to date of mortgage, 267, 
268. 

of maafee tenure entitled to question resumption proceedings to which ho 
was not a party, 269 
when treated as “jowner/* 272. 

may exercise power of “ landholder” in Madras, when, 273. 
entitled to damages for any loss sustained through neglect of duty by mort- 
gagor, 273, 

lien on surplus .sale proceeds, when mortgaged land sold for 
arrears of Government revenue . or rent, 274, 538, 677 — 678. 

. to add amount of Government revenue paid by him to his 
mortgage debt, 274— 276. 

on paying Government revenue for whole taloofc of which part 
is in possession of another, can recover share from him, 277. 
when benefited by acquisitions by mortgagor, 284— 285. 
of share in joint estate cannot sue for partition, 285—287. 

but takes subject to right of co-sharers to enforce partition, 286—287. 
can alienate his right as such, 288— 289. 

but without prejudice to rights of mortgagor, 288—289. 
exercise by, of power of sale, when not allowed, 139— 148, 289, 
prior, when deprived of right, to priority by conduct amounting to con- 
structive fraud, 291. 

mortgage by, styling himself owner^ who . afterwards acquires ownership, 
effect of, on subsequent ijurchaser with full notice,; 303—304. 
ought to assert his position and give notice of his lien when mortgagors* 
rights and interests are brought to sale, 266, 305. 
who is also judgment-creditor on decree obtained for debt other than 
mortgage debt, when estopped from enforcing mortgage against purchaser 
at sale without notice of mortgage, 305. 
may sue when, if possession disturbed, 306—312, 

under loaso, when ejected by purchaser at auction sale, en- 

titled to sue to recover possession, but not for mortgage money, 309. 
rights of, when ousted from possession in consequence of fraud of mort- 
gagor, 309—310. 
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Las only his remedy given by the contract, 280, 310 — 311. 
redoemable only by mortgagor or his representative, 327'— 335* 
liable to be redeemed at once ©n breaking contract, 313, 
breaking bis contract vitiates mortgage, when, 313. 

not necessarily deprived of priority over subsequent mortgagee wbo holds 
title deeds, 313— 314 

buying mortgagor’s equity of redemption, can protect himself how far 
against subsequent mortgagors, 314 — 319. 
when such purchase is set aside, still entitled to full rights as mort« 
gagee, 323. 

rights of, how far affected by alienation by mortgagor, 297—299, 

■unaffected by fraud of mortgagor, when, 323. 
when entitled to enter against grant of probate of will of mortgagor, 


not bound to receive payment of debt from person not entitled to redeem, 
327—328. 


rejecting tender by one not entitled to redeem, not prejudiced thereby, unless 
tender made expressly on behalf of mortgagor, 328 — 329. 
acquiring part of mortgagor’s interest by purchase, cannot throw burden of 
‘whole debt on remaining portion of interest, 344— 345. 
nor purchasing from one of several mortgagors entitled to throw whole 
burden on others, 344—345, 

may hold possession in other right as well as that of mortgagee, 276, 
349-360. 

possession of, not adverse by reason of asserting adverse title in suit and 
failing, 361 — 362. 

not bound to account to wrong-doer, 387* 

one of several may sue for his own share of debt, when, 441—442. 
suing to enforce security should join all persons as parties who claim ad- 
versely to him, 419—467. 

also subsequent incumbrancers, 450—461. 
entitled to his costs of enforcing his security, 458. 

interest of, at whose instance mortgaged property is sold passes to the 
purchaser, 459 — 460, 473 — 483- 

can execute decree against mortgagor personally, and his other property 
as an ordinary decree-holder for balance, 465. 
right of, holding unexecuted, mortgage decree, to bring second suit against 
third parties to enforce Hen, 466 — 470. 

cannot execute money decree Uo prejudice of londjide purchaser, but may 
enforce lien by suit, 471, 

himself purchasing at sale in execution of his money decree can sue for 
declaration of lien, 478—479. 

having obtained money decree the right to execute which is barred, cannot sue 
to enforce lien against third parties, 481. 
at sale by, in execution of money decree all interest, both of mortgagor and 
mortgagee, pass to purchaser, 473 — 483, 

but according to Madras and Allahabad rulings only interest of 
mortgagor at date of attachment passes, 483—486, :• 
gains no priority over lond-Jide purchaser by collusive mortgage, 489. 
purchasing right, title, &c., of mortgagor, in execution of his own mortgage 
decree, puts him self .in no better position to assert title than he was 
in as mortgagee, 489. 

rights of, unaffected by death of mortgagor, and pendency of an adminis- 
tration suit, 490— 491. 

having two separate properties mortgaged by two separate deeds to 
secure one sum may prroceed against either, 492, 
entitled to enforce seeu -«>'<? y against mortgagor to full extent of property 
mortgaged, though portion of it did not belong to mortgagor at date of 
mortgage, but was subsequently. acquired by him, 492, 
not entitled to share in surplus proceeds when mortgaged property is sold 
subject to mortgage at suit of third party, 492—493. 

= having obtained money decree entitled to share rateably with other 
creditors in surplus proceeds of property other than that covered by 
mortgage, 493, *r ^ 
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by waiving lien on land can share in surplus sale proceeds, when, 493 — 494. 
not prejudieed by omission of Court executing decree selling property 
free from incumbrances under s. 295, Civil Procedure Code, 494 — 495. 
oi patni talook sold for arrears of rent, seeking to charge &ui*plu3 sale 
■ proceeds, should proceed by regular suit, 496. 
may buy under his own decree, when, 497—498, 
but must obtain sanction of Court, 498. 

if he purchases without sanction he cannot take advantage of 
his own wrong, and throw up purchase, 498. 
such purchase can be set aside, when, 498 — 499. 
by taking mere money decree may affect his lien, how, 499. 
having done everything necessary to entitle him to foreclosure must 
bring regular suit for possession, 503. 

purchasing after notice of foreclosure should at once assert proprietary 
rights, 626. 

entitled to reasonable notice before payment or tender, when, 658 — 660 
accepting payment or tender or taking out deposit must give up mortgage 
deed, 393, 527. 

not entitled to interest after sufficient tender, 37 4. 
cannot sue to foreclose and recover interest, 634— 536. 
having obtained foreclosure decree entitled to jinmediate possession, 535, 
and to all costs of obtaining possession if opposed, 635, 
and to mesne profits from date of decree, 535. 
and to damages if -kept out of possession, 535. 
after expiry of year of grace liable for Government revenue, when, 638 — 539. 
foreclosing and getting possession not liable for back rents, 539. 
if unsuccessful in suit for foreclosure owing to intervention of a purchaser 
prior to mortgage, when entitled to his own as well as purchasers’ costs 
of suit as against the mortgagor, 639—640. 
having renounced right to foreclose capnofe resume it, 632—633. 
title of, must be defended by mortgagor, when, 274, 664. 
of railway, canal, or other public work not entitled to institute suit for 
foreclosure or sale, 666 — 668. ^ 

when interested only in part of mortgage money not entitled to institute 
suit in respect of such part only, when, 666 — 667. 
entitled to foreclosure or sale, when, 666—668, 

to sue for mortgage money only, when, 668—670. 
to demand further security, when, 668 — 670. 

to benefit of accession to mortgaged property for purpose of his 
security, when, 674—675. 

to benefit of mortgaged lease when renewed by mortgagor, when 
. . 675. . 

to costs of management and cclleetion of rents and profits, 675— 

■ ■ m, ■: ■ ■ 

to interest on charges and expenses, when, 676— 677. 
now but allowed to tack, 685—686. 

entitled to take money deposited out of Court, when, and upon what terms 
527, 688—689. 

having taken it out of Court cannot subsequently plead 
that deposit was made after expiry of year of grace, 627. 
to costs subsequent to decree, when, 704. 

charge on sale proceeds when sale is free of incumbrances with 
his consent, 705. 

now after attaching mortgaged property not entitled to have it sold, except 
by instituting a suit under sec. 67, Act IV of 1882, 707' — 708. 
application by, for payment out of Court to be on notice to person who 
has paid the money in, 734. 

to be by verified petition, 734. 

must account for documents of title on applying for payment out of 
Court, 734. 

costs of, when to be allowed, and when not, 734— 733. 

right of, to interest. See : 

See Account} Foreclosure} LimUaiionf Mart Tender, 
Vsiiry, 
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definition of the term, 6ol— Co'i. 

ri gilts and liabilities of, generally, 658— 666, 

personal liability of, 698—699. 

proprietory right remains in, on execution of mortgage, 266. 

under MaJiomedan law, consent of, necessary to enable mortgagee io sell, 3. 

sale by, without consent of mortgagee, eiibct of, 2. 
in conditional sale, ordinarily not personally liable, 11, 5S5— 636. 

entitled to retain possessm till foreclosure, 16. 
may redeem until foreclosed, 15, 320, 392 — 103, 409. 
in nsnfmctiiav^/ mortgage, when not personally liable, 13. 
means by which he may redeem, 13. 

right of redemption not limited prior to Act XIY of 1859, 13. 
in pure form of, not entitled to oust mortgagee during period 
for which he ia entitled to possession unless debt be 
satisfied, 386. 

when entitled to possession on redemption after tender of 
principal, 386— 387. 

must give the mortgagee possession, 11 — 14, 306» 
has a right to recover possession, when, 661 — 062. 
must redeem within 60 years, 13—34, 357 — 367. 
laches of, immaterial, 360. 

entitled to account from mortgagee, 381—391, 396—403. 
in simple mortgage personally liable, 14, 448— d93. 

on default of, land may be sold in execution, 14, 418 — 493, 
may redeem until sale, 14 — 15, 327, 391 — 392, 409. 
in possession, is in position of trustee for mortgagee, 266. 

must pay the Government revenue, 273 — 274, 
contrary to contract liable to action for mesne profits, 649. 
not liable for waste, when, 656—666. 

right of, io redeem, who are his representatives for purpose of exorcising, 328— 
335,699-700: 

not destroyed by mere settlement of a resumed maafee estate 
with mortgagee, 360. 

nor by sale of mortgaged lands in. Madras for arrears of 
revenue, and purchased at sueb sale by mortgagee, 350. 
may redeem when and on what terms, 658—660. 

at once if mortgagee breaks contract, 313. 
cannot redeem piecemeal unless specially contracted for, 339— 
341, 


but can redeem part if whole debt be paid, 341. 
entitled to redeem one of two properties separately mort- 
gaged, when, 661. 

one of several, .redeeming, entitled to charge on shares of co- 
mortgagors, 704— 705. 

can sue to redeem his share only after Joint character of 
mortgage has been broken by action of mortgagee, 345. 
exception to above rule, 345—346. 
entitled to possession on redemption, 703 — 704. 

and to acknowledgment in writing and registered, when, 658 — 660. 
having obtained decree for redemption, entitled to sue for mesne profits 
accrued due after date of institution of redemption suit, 403. 

and lost right to execute such decree cannot revert to 
position he held prior to redemption suit, 364—363, 
seeking to redeem and for an account, must plead a tender and that debt has 
been liquidated from usufruct, 400 — 401, 
entitled to redeem when deed executed and delivered on payment of sum 
actually advanced, if mortgagee does not give full consideratiou and 
attempts to assign, 177 — 178, 
can alienate his rights without redeeming, 290. 

equity of redemption of, may be sold in execution of a decree, 301—303, 
492—493. 

' <^p^^test validity of conditional sale or regularity of proceedings n.ftf'v 
: • , > expiry of period for redemption, in suit by mortgagee for possession 
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not entitled to possession on redemption by payment of debt, or portion -of 
it without suit for partition, when share of property mortgaged has been 
acquired by mortgagee in possession, 346 — 3lr7. P - • 

acts of, prior to date of mortgage bind mortgagee, 267. i 

subsequent to mortgage cannot injure morfcgage^^l^Lten, 290, 536. 
warranty of title by, implied, 305, 306. jjlK" ' ' 

must be deemed to have entered into what contra^«,,664’-^^Po. 

when mortgaged property is a lease, 664—665. 
deemed to contract that he will pay all publie chai*ge§ in respect of mort- 
gaged property, when, 664. ^ 

that he has the power to morfcgage 5 r,j^-, 
with subsequent incumbrancer to pay interest on prior 
incumbrance, when, 664 — 665, 

sale or mortgage by, contrary to contract, effect of, 293—297. 
must defend mortgagee’s rights and title, 273, 664. 

and protect his property for the mortgagee, 265, 273—276, 305 — 306, 
386, 536—637. 

entitled to recover damages from mortgagee in possession who commits waste, 
282. ' 

acquisitions by, enure for benefit of mortgagee, when, 284—285. 
when entitled to accession to mortgaged property, 662— 663. 
not bound by hutwam, eSeeted by mortgagee, 287. 

agreement by, not to alienate while mortgage debt remains, unsatisfied, 
effect of, 293— 296. 

alienation by, pendente lite^ effect of, 298 — 301. 

not giving mortgagee possession according to contract, effect of, 306— 
312, 386. 

cannot forcibly dispossess mortgagee who has obtained possession by fraud, 
but must bring a suit to oust him, 313. 
mortgaging a ilarger share than he has, and afterwards acquiring such 
share, is boiiJid. by mortgage to extent of such share, 492. 
holding as trustee for mortgagee entitled to institute suit for sale, but not 
for foreclosure, 666— 668. 

may deposit money due on mortgage in Court, when, 688—689. 
right of, to pay amount due after, order absolute for sale, 697 — 698. 
when entitled to benefit of mortgaged lease renewed by mortgagee, 663, 
interest of, in mortgaged land ceases after foreclosure, 397, 
pleas open to, in suit for possession after foreclosure, 602, 503. 
after service of notice of foreclosure, may convey to mortgagee, 626, 
in suit by mortgagee for possession on foreclosure, entitled to defend on 
merits notwithstanding silence during summary proceedings, 629 — 530, 
rights of, extinguished by decree for foreclosure, 633 — 634. 

not affected by alienation by mortgagee pending foreclosure suit, 640. 
alleging debt to have been liquidated from usufruct entitled to account 
from mortgagee before proving fact, 548. 
when entitled to account from mortgagee, 21, 379—389 
never accountable to mortgagee, 265, 548, 649. 

when entitled to account from mortgagee in suit for redemption of pure 
usufructuary mortgage, 383 — 389. 
entitled to examine mortgagees’ accounts and object, 667, 
objections must be specific, 567. ' 
when liable for interest for period prior to mortgage deed, 55(>. 
in mortgage must pay the value of improvements made by mort- 

gagee prior to redeeming, 22. 

when Ward of Court, still liable personally, though mortgage creates no 
lien over his property in charge of Court of Wards, 32. 
agineulturist, under Bekkhan Agriculturists’ Kelief Act may sue for an 
account and ]6ossession before time fixed for payment iu mortgage deed, 
on ground of debt being satisfied, 339. • 

decree against, tvhen father of joint Hindu family, binds other members 
of family, when, 456 — 457. 

See Account, Foredosuref MorigageyMcrig&gcef ’Bedm^tion, llex>resentailw^ 
Tender^ XJsury, 
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MOTHER— See BinduLmo> 

MUDDATAKRIYAM— ' 

Hindu form of mortgage by conditional sale, 15. 

MUNSIFF— . * 

Jurisdiction of, in suits for money charged upon immoveable property, 410 

MXJTWALLEE— 

nature of office of, and how appointed, 108—109, 

See Ma/ioinedan Lap> 

■■.m ' ' S’.. ■■ . 

NATURE OF DOCUMENT— 

how to determine, for purpose of stamp duty, 262—253. 

NECESSITY— . “ . 

degree to which onus of proving, is thrown on mortgagee, in case of 
mortgage by guardian of minor, 38—40, 
lender bound to enquire into, Tor loan in ease of mortgage by manager 
of minor’s estate, 39, 

though actual existence of, not a condition precedent to 
validity of such mortgage, 39. ^ ; 

performance of father’s sAmeZ constitutes such, as to justify loan to a 
minor son, 40 - ; 

alienation when good on ground of, 62—58. 

made for, should only cover as much property as is necessary 
' to meet claim, 52, 

“ family,’* must receive a liberal construction, and include transactions 
which, though diminishing estate, tend to prevent further lop, 63— 5A 
for loan to member of joint Hindu family, mortgagee must enquire as to, 58. 

but need not see to application of money, 68. 
when established for only part of loan. Court will set aside alienation on 
conditions, 69. , 

proof of, must be given by purchaser from Hindu father who seeks to get 
specific performance of contract to sell as against minor son, 69. 
for alienation by Hindu widow of husband’s estate, what constitutes sulE- 
■ cient, 71—76. 

mortgagee bound to enquire into, '71, 72, 

but actual existence of, not necessary for validity of mortgage, 73. 
onus of proving lies on mortgagee or purchaser, 76* 
payment of husband’s debts constitutes sufficient, 76. 
circumstances under which a Court will not require strict proof 
of legal, 78, 

NEGOTIABLE lESTRUxMENT— 

not affected by Transfer of Property Act, 727 . 

ACCOUNTS— 

may be referred to in taking accounts, 668. 
but Judge not bound to refer to them, 668. 
must not be sole foundation for decree, 568. 

See Accouni, 

NON-DELIVERY OP AIORTGAGB DEED— 

■ will operate against any claim founded on the deed, when, 179. 

NOTICE— 

deiinition of term, 616. * 

when a person is said to have, 616. 

doctrine of, as affecting title of registered purchaser where there has been 
,, a prior unregistered sale, 188— 190., 

according to Madras ruling does not apply to cases faliixif^ 
undes sec, 50 of Registration Act, 190—191. " 
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NOTICE— 

must be given of seyerance, before liability attachoa fop ppoporilon of 
obligation on severance, 634 
written, necessary before exercise of power of sale, 671. 
howto be served, 710 — 711. 

how to be given to person incompetent to contract, 711—712. 
to debtor of transfer of debts must be in writing, 725. 

See Registration. 

NOTICE OF DEPOSIT IN CODET— 
must be given to mortgagee, 623. 

by person making the deposit, 734. 
must be served % applicant on Ms attorney, 734. 
service to be proved by affidavit, when, 734. 

NOTICE OF FORECLOSURE— 

effect of, on period of limitation allowed for redemption, 363. 
what is sufficient, 600 — 508. • 

must be signed by Judge, 605. 

may be Issued by Judge on what grounds, and when, 503—505, 
must be accompanied with copy of mortgagee’s application, 505—607, 
issues from Court of district in which property lies, 507 — 508. 

if land lies in several districts notice from Court* in jurisdiction of 
which any portion lies is sufficient, 607. 
to be issued immediately on application, 608. 

year during which mortgagor may redeem counts' from date of service of, 
508—609. 

must be served on mortgagor or his legal representative,” 609—515. 
if once properly given, sufficient although parties change during year of 
grace, 610—613. 

when mortgagor’s representative is a minor to be served on his guardian, 
when, 614—515. 

service of, need not be personal, but should be so if possible, 615—513. 
must be proved by statisfactory’evidence, 616— 517. 
on some only of several co-sharers, when good on all, 617. 
must be effected, though mortgagor be aware of mortgagees’ intention to 
foreclose, 617, ^ 

must be proved in suit for possesion on foreclosure, 618—529. 
no bar to contract being disputed, when, 618. 

no proof of right to redeem on part of person on whom it is served, 6IS, 
objection that it has'^not been duly issued is not a tecjinical objection, 518. 

See Representative f Year of Grace. 

NOTICE TO QUIT— 

underlease, waiver of, 719. 

0 . 

OATH.— iSee Ac mint, 

OBJECTIONS— 

by mortgagor to accounts of mortgagee must be specific, 667. 
OBLIGATION- 

LOW to bo apportioned on severance of property, 634. 
burden of, imposing restrictions on use of land when enforceable against 
transferee, 636. 

annexed to ownership of land not amounting to interest or easement 
when enforceable against transferee, 636. 

OCCUPANCY TENANT— « , . 

in N. W. P. cannot, unless he be a tenant at fixed rates, transfer his 
right by grant, will or otherwise, but can hypothecate it to a stranger, 
109, 
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OF PROOir- 

lies on purcliaset, to sliow that guardian of minor liad power to soil and 
acted bond fide when alienation questioned by minor after attaining 
majority, 41 

lies on minor who questions a compromise approved by Court and embo- 
died in a decree, 43. 

to show necessity for alienation by guardian of minor shifts to purchaser 
on ^rimd facie case being made out, when the purchaser is himself a 
creditor of minor’s family, 4o« 

of necessity for alienation by Hindu widow lies on purchaser or mort- 
gagee, if alienation disputed by next heir, 76. 
lies on. party who denies receipt of consideration, when deed is admitted, 
containing recital as to its receipt, 174, 
lies on plaintiff in redemption suit when defendant denies mortgage and sets 
up an absolute title, 370. 
of tender lies on mortgagee, 601, 

OPTION TO PETEBMINE LEASE— 
who has, 718— 719. 

OBAE ALIENATION- 

when valid as against registered instrument, 223, 

■OBALTRINSFEB— 
when allowable, 622, 

OBDEB— 

service of, to be proved by affidavit, when, 734. 
as to deposit in Court how to be enforced, 736. 

OBDEB ABSOLUTE FOB FOBECLOSUBE— 
when to be made, 694— -695. 
how to be drawn up, 735, 

OBDEB ABSOLUTE FOB SALE— 
when to be made, 697— 698, 

OSTENSIBLE OWNEE— 
transfer by, when valid, 637, 

OTTT MORTGAGE— 

description and characteristics of, 23—23. 

in absence of express agreement not redeemable after 13 yOHrs, 23- 
ottldar possesses right of pre-emption when, 22. 

OWNER— : 

when the term includes a mortgagee, 273. 

P. 

PAROL AGREEMENT— 

mortgage by, unsafe even if valid, 110. 

PAROL EYIDENCE- 

how far admissible to vary written contract, 116—122. 

See Mvidenoe, 

PART PATMENT— 

of mortgage debt, effect of, under Mahomedan law, 2. 
of principal or interest, when sufficient to prevent debt being barred 
under Act IX of 1871, 418— 420. 
under Act SV of 1877, 417, 418, 

See Zimitaiion, 
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PAETIES— 

who aro necessary, in suit; by mortgagee to enforce security, 449 — 457. 

for foreclosure, sale, or redemption, 690 — 691. 
original mortgagor is, in suit by assignee of mortgagee against 
mortgagee who has guaranteed mortgage debt, 290, 

PABTITION-- 

at instance of son under MitaTcsJiara law can be enforced during father’s 
lifetime, 55, 65. 

right to, is acquired by purchaser of share of eo-pareener in estate of joint 
Hindu family at sale in execution of decree against such co-parcener, '70. 
at instance of one of two Hindu widows in Madras, Privy Council rulings 
as to right to, 91 — 93, 

in ease of alienation by one of two Hindu widows, purchaser is entitled to 
enforce, but not to prejudice of right of survivorship of either widow, 9U 
mortgagee of a sharer of a Joint estate not entitled to sue for, 285 — ^287. 
may be enforced by mortgagor’s co-sharers, 286 — 287. 

and mortgagee takes what is allotted as share of mortgagor, 287. 

PAYMENTINTOCOIJRT— 
rules applicable to, 736. 

See Deposit, 

PENALTY- 

distinction between, and liquidated damages according to Bengal rutings, 
159—163. 

according to Madras rulings, 163— •164. 

IST. W. P. rulings, 165— 167. 
now abolished by Contract Act, 161—162. 
question of, not affected by Act XXYIII of 1855, 159. 
mere use of term does not determine the intention, but question one of law 
159. 

increased rate of interest on default amounts to, or to liquidated damages, 
when, 169—169. 

effect on agreement when increased rate of interest is held ’ to be a penalty 
iao-169. 

»PEXBENTE LITE”- 

transfer made, effect of, 643—644. 

PENSIOXS— ■ 

political, not transferable, 619. 

PEEIOBICALPAYMBNTS— 

how: to be apportioned on transfer, 833. 

PEBPETUITY— ' 

rules as to, under Transfer of Property Act, 624. 
transfer in, for benefit of public valid, 624. 

PEESOXAIiBECllEE— 

mortgagee’s right to, against mortgagor, 698 — 699. 

PEEUATHUM MOETGAGB— 

definition and characteristics of, 23. 

market value of land at time of redemption, and not any sum agreed upon, 
payable on redemption, 23, 


PILGEXMAGE TO GYA— 

by widow, payment of expenses 
by her, ■ 77. , 

PLEDGE— See Mortgage* 

POLICY OE mSUEANCE— „ 
transferee’s right under, 643, 


of, is such necessity as to justify alienation 
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POSSESSION'— 

Vnder B.indit lata. ^ ^ « 

by mortgagee, Bengal Supremo Court decisions as to necessity for, 5. 
Madras decisions, 6. 

Bombay decisions, 6 — 7. 

decisions at to necessity for, generally in cases of alienations by 
Hindus, 6. 

when first mortgagee is in, subsequent mortgage Talid -witliout 
transfer of, according to Bombay decisions, 7. 

Under Mahomedan JUaw-^ 

is essence of security in mortgage transactions, 1. 

tbough relinquishment of, by mortgagee does not determine 
mortgage, I. 

mortgages valid in Gujerat without transfer of, 7. 
registration, when equivalent to, according to Bombay Pull Bench rulings, 7, 
mortgagor entitled to, till foreclosure when mortgage is by conditional 
10 * 

amongst Hindus and Mahomedans in Bombay necessary to transfer of 
immoveable property, 192. 

but not necessary in Bombay in case of a purchaser at a judicial 
sale, 193 

under prior unregistered title, when good as against subsequent registered 
title, 187— 193, 230—231, 

mortgage with, though unregistered, if prior to Act XVI of 1864, good as 
against mortgage registered under later Acts, 186—187, 
when adverse, 302— 303, 361— 363, 409— -423, 430 — 436. 

if withheld by mortgagor after it has been contracted for, entitles mort- 
gagee to sue for debt at once, though mortgage be for a term of years, 
306-307. 

mortgagee entitled to continue in, after espiry of term in usufructuary 
mortgage by way of lease, if debt unpaid, 304. 
summary, given to mortgagor who makes deposit, 395. 
for twelve years gives title, wlien, 420 — 423, 429, 431—436. 
suit for, by mortgagee on foreclosure, 403 — 404, 629 — 544, 
mortgagor in usufructuary mortgage has a right to recover, when, €61—662. 
failure of mortgagor to deliver, or to secure to mortgagee, entities mortgagee 
to sue for mortgage money, when, 668 — 670. 
mortgagor entitled to, on redemption, 703—704. 

See Adverse Possession^ 'Foreclosure^ Limitation, Mortgage, Mortgagee, 
Mortgagor, Lederngtion* 

POWER OF SALE— 

on default given by mortgage deed to mortgagee, when void, 139—148, 
effect of, 139— 148. 

Bengal decisions as to validity of, 139—142. 

Bombay decisions as to validity of, 142 — 148. 
almost invariably inserted in deed in English form, 147. 
effect of, under English law, 147 — 148, 

now conferred by statute on all mortgagees, unless expressly negatived 
by deed, 148. 
when valid, 670 — 674, 
restriction as to exercise of, 671 — 674. 

nature of, under trustees’ and Mortgagees’ Powers’ Act, 729. 

receipts for purchase money given by person exercising, to bo a 
sufficient diseWge, 729. 

and purchaser not bound to see to application of 
purchase-money, 729. 

not to be exercised till after 6 months’ notice in writing, 730. 
application of purchase-money, 730. 

purchaser when not bound to enquire as to circumstances of 
sale, 730. 

See SaUi 

, OWERS OF MORTGAGEE- 

under Act XXVIII of 1866, 729—733* 
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PEE-EMPTION— 

mortgagee when entitled to right of, 294, 
limitation in suit for, 641—542, 

cause of action for, arises when, in case of mortgage by conditional sale being 
foreclosed, 641, 

right to, arises on expiry of year of grace, 640. 
suit for, may be brought, when, 

price to be paid by pre-emptor, in ease of mortgage by conditional sale, how 
to be ascertained, 643. 
who are entitled to right of, 644. 
right of, does not arise till sale absolute, 640— 644. 

Courts to follow rules o£ Mahomedan law in cases of, 643 — 644. 

when entitled to right of, in case of otti mortgage, 22, 
minor not bound by act of guardian who borrows money in order to assert a 
right of, 40. 

peemium;’»— , , 

definition of, 713. 

PEiouEisposmoisr— 

not affected by invalidity of ulterior, 629— 630. 

PEIOR MORTGAGEE — See Mortgagee^ JS'rauch 
PRIORITY, 170— 174, 

in eases of loans secured by a further charge on lands already mortgaged, 170* 
cancellment of mortgaged deed, after adjustment of accounts and grant of a 
fresh one for balance due on similar terms, does not give, to intermediate 
mortgagee, 172—173. 

fact of substitution of new deed covering additional property does not 
necessarily give, to intermediate mortgagee, 173. 
mortgagee not necessarily deprived of, because title deeds are in possession of 
subsequent mortgagee, 313— 314. 

of rights, how to be ascertained under Transfer of Property Actj 641. 
subsequent mortgagee when e^^itittled to, over prior, 684. 

PROCEEDS OF SALE— See Mo Pa*oceeds. 


PROPERTY— 

what may be, and what may not bo transferred, 610—620. 

PROPRIETORY RIGHT— 

when vested in mortgagor, and when in mortgagee, 270, 

PUBLIC CHARGES— 
what are, 681, 

mortgagor to pay, when, 664. 

PUBLIC OFFIOE- 
not transferable, 619, 

PUIOTEl MORTGAGEE— See 

PURCHASE MONEY— 

application of, after sale under power of sale, 671 — 674. 

under provisions of Trustees’ and Mortgagees’^ Powers’ Act, 730. 


PURCHASER— . ^ ^,0.0 

buying in good faith from guardian of minor acting under Act XL ot 18o8 
acquires a good title, unless minor proves sale to be fraudulent or improper, 
44 , 

of land from minor, not thereby entitled to sue to set aside mortgage 


previously made by minor, 47. , „ . 

of joint family property at sale in execution of decree against father, it 
stranger to suit and without notice of debts having been contracted for 
immoral purpose, not bound to maho enquiry beyond what appears on taco 
of proceedings, 69, 
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P URCH A SER-* ( CowiftafitZ.) 

of co-parcenor’s sliare in joint family property in execution of decree against 
sucn co-parcenor acquires riglit to compel partition, 70. 
from widow entitled to possession during her life whether alienation justifiable 
or not, 88. 

from one of two widows under DyalTiaga, entitled to enforce partition, but 
not to prejudice of rights of survivorship of either widow, 91, 
from heir of devisee and without notice of debts acquires a good 

title as against a creditor seeking to charge estate in his hands, 100— lOl. 
of mortgagor’s rights, not personally liable for mortgage debt, 293. 
at sale in execution of first mortgagee’s decree, acquires land free from 
subsequent incumbrances, when, 293. 

at execution sale, entitled to rents due on, and subsequent to date of 
decree, 303. 

default by, of mortgagor’s equity of redemption, in paying purchase-inouey 
does not necessarily invalidate sale, 331. 
of equity of redemption, or part thereof of whole estate, entitled to redeem 
whole estate if mortgagee insists on his so doing, Sd*?. 
from mortgagee, cause of action in suit against, 353. 
of mortgaged property how far liable in suit by mortgagee, 448— 449, 
from mortgagor not bound by proceedings in suit by mortgagee to which 
he was not a party, 451 — 453. 

in mortgage suit for mere money decree, takes only right, title, and interest 
of judgment-debtor, when, 455 — 466. 

when the whole interest of mortgagor and mortgagee, 473 — 483. 
at sale in execution of mortgage decree, acquires mortgagee’s interest, 
469—460. 

subsequent to mortgage, if party to mortgagee’s suit, entitled to pay 
off amount due, 470 — 471. 

of money decree on mortgage, from mortgagee acquires also mortgagee’s lien, 
473—479, 

of mortgaged property in execution of mortgage decree, when property has 
been previously sold for Government revenue, takes nothing, 479 — 480. 
under money decree must sue to enforce lien and not for possession, 480. 

according to Madras and Allahabad decisions takes only 
right, title, and interest of mortgagor at date of attach* 
ment, 483 — 486, 

in suit by one, against another for possession, the only question triable 
is which has a better right to possession, 487— 488. 
title of, not impeachable after sale under power of sale, 671 — 674. 

■when not bound to inquire into circumstances of such sale, 730. 
at sale on decree for sale, must pay costs of conveyance if he insists on 
getting one, 736. 

but entitled to certificate of sale, 736, 

Bee AUenatioiij Dscree>holder) JExecutioUj Mortgagee, Mortgagor* 

vPUraEEOAR— ' 

not liable to mortgagee of dur*^v,tnee for Government revenue paid by 
him to save estate, 277. 
entitled to redeem, when, 330. . 

to be made defendant in suit by mortgagee, and not bound by 
proceedings therein if not made a party, 452. 

TVTm lEASE— 

agreement to grant, on failure to repay loan, and to treat loan as bonus, 
and on default, agreement to bo treated as putni jpoitah is not a condi* 
tional sale, 131 V 

PTJXWAREE— 

charge for wages of, allowed in accounting, 283, 571—572. 
but only if actually paid, '671— 572, 

K 

mortgagee of, nob entitled ‘to, foreclosure or sale, but has remedy by 
appointment of a receiver, 666—868. 
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EATIFICATION— 

of mortgage by person not the owner, when conduct of owner does not 
amount to, 176 — 177. 

See Minor, 

EECEIPT— 

for portion of consideration money for sale of imnaoTeable property must 
be registered, 197—198. 

for payments in respect of mortgage debt must be registered before they aro 
admissible to show that the mortgage lien has been extinguished, 200 — 201. 
for sums in excess of Bs, 100 in part liquidation of mortgage debt, w^hea 
admissible in evidence without registration, 198—200. 

EEGEIPTS FEOM; XA17D— 

agreement by mortgagee in possession to take, in lieu of interest absolves 
him from liability to account, when, 683— 684, 

RECEIVER—' ■ 

remedy of mortgagee, when by way of appointment of a, 667—668. 
under Trustees’ and Mortgagees’ Powers’ Act, power to appoint, 729, 
may be appointed, when, 731. . 

officer of Court not eligible for office of, 731. 
to be deemed to be agent of mortgagor, 731. 
power of, 732. 

may be removed, when, 732. 
entitled to what commission, 732. 
must insure if required, 732. 
application of monies received by, 732—733. 

BECITAL- 

in bond no evidence of fact so recited, 88. 

as to consideration, not eonclusive as to its receipt, 174 — 176. 
in deed, no evidence against third parties, 174 — 176. 
effect of, as to payment of consideration when made with a fraudulent 
object, 175. 


EEDEMPTION— 

prior to, in kanam mortgages, mortgagor to pay mortgagee value of im* 
provements, 22. 

iladarawara mortgages not capable of, before expiry of term, 28. 
right of, in kanam and otti mortgages extinct after 12 years in the ab- 
sense of express agreement, 23. 

agreement for, precludes a document being construed as an out and out 
sale, 126, , , 

mortgagor entitled to, when mortgage executed and whole eonsideratim 
not paid, on re-payment of sum actually paid, to prevent assignment 
by mortgagee, 177— 178. 

light of^ vested in mortgagor and his representatives, 327, 690—700. 
but not in a stranger, 327. 

- may- be exercised, when, 600— 601, 668— 606. ” 

when extinguished, 668—660. 

ceases on sale under decree for mortgagee’s claim, 327, 392, 
conditions under which it can alone take place, 327. ' 

person clainiing right of, must prove title, 328. , . . 

attaching creditor as such not entitled to redeem mortgage subsisting prior 
to attachment, 329. .. v -i 

holder of decree against mortgagor not entitled to redeem, 328—329. 

nor mokurreridar, igwosriS, 329, 330, 
putnidar entitled to redeem, when, 330. 

who are the mortgagor’s “ representatives,’’ 329— 33o, 509— 615. ^ 

right of, vests in subsequent mortgagees as regards prior mortgages, 332—336. 
third party entitled to redeem when right reserved to him by contract, 335 
person by his own acts can deprive himself of right of, how, 336—336, 
date at which right of, may be exercised, 336— 339, 
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EEDEMPTION-(Co«^l«m?.) 

right of, and right to foreclose are co-oxtensivo in the absence of contract 
to the contrary, 339. 

when enforceable under Dckkhan Agriculturists’ Eelief Act, 339. 
right of, as to portion of mortgaged property exists, when, _ 658 — G60. 
cannot be exercised even as to part, until whole debt be paid, 339-- 
mortgagee’s lien cannot be broken up, 339. 
can take place piecemeal if specially contracted for, 341, 

or as regards part of property if wbole debt be paid, 341. 
one of joint mortgagors may redeem the whole on payment of whole debt, 
342—344. 

exception to this rule, 348. 

one of several joint mortgagors on redeeming is entitled to possession, and 
to lien for costs incurred in so doing and getting possession, as against 
: his CO -mortgagors,' 342— 343.' '■ 

and to claim proportionate share of debt and such costs from co-mort- 
gagors, and recover the same by bringing their shares to sale, 343. 
after Joint character of mortgage broken by action of mortgagee, can 
sue to redeem only his own share, 345. 

exception to this rule, 345— 346. 

purchaser of share of equity of redemption, claiming to redeem his share upon 
payment of proportionate amount of debt must show what the propor- 
tion is, 346. 

when share in mortgaged property is acquired by mortgagee in possession, 
the mortgagor is not entitled to possession on payment of debt or prO" 
portionate part thereof without suit for partition, 346—347.^ 
purchaser of equity of redemption, or part thereof, is entitled to redeem 
whole estate if mortgagee insists on his doing so, 347, 
cannot take place after foreclosure, 348. 

unless foreclosure obtained by fraud of mortgagee, 348—349. 
right of, formally relinquished cannot be resumed, 348 — 349. 
suit for, will not lie if mortgagee is in possession under a title other than 
that of mortgagee, 349 — 350. 
old law of limitation as to, 360— 354. 

law of limitation as to, under Acts XIV of 1859, IX of 1871, 
and XV of 1877, 354— 367. 

laches of mortgagor does not affect his right to redeem, if suit not barred by 
limitation, 360. 

order for, when equivalent to a judgment of foreclosure, 365. 
when complete, 367, 

mortgagor when entitled to, when agreement specifies that mortgagee is 
entitled to possession till principal sum he paid down, 367. 
in Bombay mofussil under Dekkhaii Agriculturists’ EoUef Act, 406—407* 

law applicable to, upon hyeM-tviifa mortgage between a Maho- 
medan and a Farsi, 408, 

mortgagor on, entitled to acknowledgment in writing and registered, when, 
658— 660. 

mortgagee entitled to reasonable notice before payment or tender of mort- 
gage money, when, 658 — 660. 

mortgagor entitled to redeem one of two properties separately mortgaged, 
when, 661. 

persons entitled to sue for, 699 — 700. 
of pwj*<3 %isufnictuary mortgages^ 377 — 391. 

means which give the mortgagor the right of, 13* 

• limitation in suit for, 360, 

none prior to Act XIV of 1859, 13. 
under Acts XIV of 1859, and IX of 1871, 13—14. 
under Act XV of 1877, 14. 
former practice as to, 11 — 14, 377 — 378. 

■ when complete, 378— 381. 
can be carried out by regular suit only, 381 — 383. 

. . . . ^ ^ issue to be determined in such suit, 381 — 383, 401—- 4'02. 

. in suit for, mortgagee must account, wben, 383 — 389. 

. . ' after Act XXVIH of 1855, interest to bo calculated at rate stipu- 







EEDEMPTION— (Coneiwwec?,) 
of simple mortgages, 391—392. 

effected as in case of pure usufructuary mortgages, 391—392, 
uf mortgages hg conditional sale, TcuUlcuhula, or hye'hil~ioxifa,~^ 
no regulatioas in Bombay or Madras relating to, 9. 
right of, extinct after foreclosure, 16, 327, 397. 

Privy Council rulings as to, 17— 2D. 
after expiry of time limited by contract, 17 — 19. 
mortgagee by, can redeem prior simple mortgage, 331, 
right of, when exercisable in rnortga*ge for term of years, when amount 
of interest is fixed, and right given to sue for such yearly, 368, 
when mortgagee has not had the usufruct, 392—395. 

may take place up to end of the year of grace, 393, 400, 
deposit to he made in Civil Court, 393. 
judge gives depositor a receipt, 393, 523, 

and gives mortgagee notice of deposit, 393, 523. 
right of, does not exist prior to date specified, if date fixed by contract, 
303—394, ' 

no right to partial, 394. 

or after day fixed for payment if contract prior to Ben. Beg, 
XVII of 1806, 394, 

when mortgagee has had the usufruct, 395—403, 

and had possession, deposit should never be of more 
than amount of principal due, 395. 
on deposit of principal sum mortgagor entitled to possession, 395 — 393- 
adjustment of account is by regular suit, 395—398. 
mortgagee must account, when, 396— 397, 400—403, 547—548. 
no deposit necessary when it is alleged that principal debt and interest 
have been realized by mortgagee from usufruct, 398—399. 
default in payment of interest, when there ia a power of sale, does 
not curtail period allowed by law for, 400. 
conditional decree for, on pajment, 382, 401 — 403. 
suit for by mortgagor, when mortgagee has taken no steps, must under 
old law be brought within 12 years from expiry of year of grace, 
404,405. 

now within 60 years, 404 — 405. 
in Madras and Bombay no summary procedure for, 405. 
of iladarawara mortgage, 389. 
snit for-^ 

in, by party whose title is imperfect at date of its institution, but who 
proves a perfect title, Court should give decree for, 328. 
all persons interested in equity of redemption are necessary parties, 
343-344,690—691. 

will not lie if mortgagee is in possession under title other than that 
of mortgagee, 349—350. 

will not lie when decree has been passed on mortgage bond di- 
recting payment of specific sum, and giving mortgagee posses- 
sion till payment, till terms of decree have been complied with, 351, 
mortgagor having obtained a decree in, and lost the right to execute 
it, cannot revert to position he held prior to such suit, 304 — 365. 
efiTect of non-produetion of mortgage deed in, on rights of parties, 
371. 

what secondary evidence admissible in, where plea of foreclosure is set 
up with allegation that foreclosure decree has been destroyed, 372. 
disclaimer by person in possession of any title to hold on his own 
account, bars his right to appeal in his own right against any decree 
passed, 372. 

plea that mortgage has been already redeemed by original mortgagor, 
no answer to suit by purchaser of equity of redemption, 372. 
mortgagee ordinarily entitled to costs of, unless he has refused proper 
tender or been guilty of misconduct, 377, 
mortgagor must aver tender or payment of whole debt and interest, 
when, 400 — 401, • 

is a suit for land, 580. 
who are necessary parties to, 690— 691, 
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mit for — {Oonthmecl.) 

plaintiff entitled to possession in, wlien,. 703 — 704. 
tbreclosure ot sale to bo ordered in, VFfaen, 703— '704*. 

Court may enlarge time for payment in, when, 703—704. 
form of decree in, 701, 703. 

See JDe^osUi Limitation, Jurisdictioni IRepresentative, Tender, 

EE-EOTEY— 

right of, when not transferrable, 619, 

EEGISTRA1!I0H— ^ 

definition of term, 615. 

when equivalent to possession according to Bengal Full Bench ruliogs, 7. 
documents when not testamentary, if registered, take effect against unre- 
gistered, if no possession given, 110, 
under Old Law, YohxniKty, 180. 
under New Law, compulsory, Mfhm, ISO. 

of mortgage deed when necessary under Transfer of Property Act, 655— 

' .656.. '■■■■' ' ■ . 

should be carried out as soon aa possible, 180, 

Acts relating to since 1864, 180— 181, 
law generally under Act III of 1877, 181 — 185. 
compulsory if property mortgaged is worth Bs. 100, 181, 
optional if under that value, 181. 
period within which, may be effected, 18L— 182, 
generally within 4 months, 181. 

but further period of 4 months allowed on payment of a fine, 181. 
if document executed out of British India, within 4 months of its 
arrival in British India, 181 — 183. 

if registered mortgage deed takes effect against oral agreements or 
declarations, unless they have been accompanied by, or followed by 
delivery of possession, 183. 

time from which a registered document operates, 183, 

person executing document or agent must attend for purpose of, 182, 

effect of, 183. 

consequence of absence of, when compulsory, 182 — 183. 
registered document, whether registration thereof be optional or 
compulsory takes effect against unregistered, 183. 
place where it should be effected, 183. 

if person alleged to have executed document denies execution, or 
appears to be a minor or lunatic, registering officer should refuse to 
register «2«oac? that person, 183 — 184. 
power to enforceiattendance of an executant or witnesses before registering 
officer, 184—185. 

effect of, if document presented beyond time, 184—185, 
defects of procedure in, does not affect validity of, 184—185. 
what are, 185. 

particulars to be endorsed on document admitted to, 180. 
endorsement of Begistrar admissible to prove facts therein stated, 186*. 
under Act XVI of 1864, registrar not required to endorse admission 
as to receipt of consideration 186. 

unregistered mortgage with possession prior to Act XYI of 1864, 
good as against subsequent mortgage registered under later 
Acts, 186—187. 

possession under prior unregistered title, when good as against subse- 
quent registered title, 187 — 193, 

in Bombay equivalent to possession when the instrument earlier in date 
has been registered prior to execution of the subsequent instrument, 193. 
. provisions of sec. 60 Act III of 1877, apply only when documents are 

antagonistic, 193. 

and have no retrospective effect, 194. 
principle that registration is necessary to validate a mortgage in 
Bombay does not apply to case of purchaser at a judicial sale, 193, 
by executing the document,, sufficient, 195. 
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niiGlSTRAT10^--CConiinu&d.) 
under N&w hate — {Continued^) 

absence of, does not render document inadmissible to pi'OVe poi?sonal 
liability for debt, 195 — 197. 

of document whieb is a reeeipfc''for portion of consideration money 
for sale of immoveable property, when necessary, 197 — 198. 
receipt of sums in excess of JKs. 100, paid in part liquidation of 
mortgage debt, when admissible in evidence without, 
198—200, ... 

of payment in respect of mortgage debt to be used for 
purpose of showing that the mortgage lien is extinguished 
must’,be, 200—201. 

equitable mortgage aecompanied by memorandum in writing ^vhen 
valid, though memorandum unregistered, 202 — 205. 
unregistered agreement for lease, when admissible in suit for specific 
performance, 205. 

to convey, when admissible, 205—208. 
to mortgage, when admissible, 207 — 208. 
duties of registrar, 209. 

registrar cannot rehise to register on ground that full consideration 
has not been paid, 209. 

but he can, when, 209— 210* - 

effect of, if doeumeut presented under power-of-attorney not recog- 
nisable under liegistration. Act, 209. 
memorandum by registrar that he ^is not satisfied of heirship of 
party conveying, does not effect validity of, 209 — 210. 
certificate of registrar, under Act XX of 1866 primd facie evidence, 
of completeness of registration, 209. 
under Acts VIII of 1871, and III of 1877, admissible to prove duo 
registration, 210. 

Court cannot go behind, to see that provisions of Act have been 
complied with, 210. 

when document has been rendered incapable of registration by destruction 
within period limited therefor, ©viuence of contents is admissible in 
suit to compel execution of a fresh document, 21 0— 211, 
suhhmma filed in Court when held to require, to enable suit to be main* 
tained on it, 211—212. 

instances of documents which have been held to require or not to require 
registration, 211—213, 

release by Hindu widow of right to maintenance when not made Jt 
specific charge on land does not require, 212 — 213. 
assignment of mortgage deeree requires registration, when, 212, 

over Es. 100 in value for consideration of less than 
Es, lOO does not require registration, when; 213. 
endorsement by Judge on mortgage deed requires, when, 212. 
letter offering to substitute property for property mortgaged requires, 
when, in order to prove agreement, 212. 

right, title, and interest,” how to be valued for purposes of, 213—222. 
possession by mortgagee under oral agreement when equivalent to notice, 
222-^223. ■ 

actual notice of previous oral agreement, though unaccompanied by pos- 
session, when sufficient, 222—223. 

unregistered deed of property exceeding Es. ,100 in value, not affected 
by sec. 13 of Act XV^I of 186A if executed prior to date of that 


Act, 223. . , . 

registered deed of which registration is optional, not entitled to priority 
over similar unregistered deed under see, 50, Act XX of 1866, 223— 22-lu 
deed registered under Act XX of 1866 not entitled to priority over un- 
registered deed which might have been registered under Act XXX of 
1843, when consideration exceeds Es. 100 in value, 224i* 
effect of secs. 17 and 50 of Act III of 1877, 224. 
provisions as to, if contract contained in more than one document, 225. 
letters during negotiations for purchaso of immoveable property, when 
hold to bo an ‘instrument” within meaning of Eegistration Act, 
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WGimilATlO^^iContimied.) 

particular book in .which registration is recorded is ovidonce of intention 
of parties as to whether document was intended to create lien on land or 
not, 225. 

objection as to admissibility of document on ground of non-registration 
may be taken in appeal, though not taken in lower Court, when, 225 — 22G, 
execution of mortgage decree cannot be resisted on ground that the bond 
on which the decree is based was not registered, 226. 

“ special,” of obligations, etc., nature of provisions regarding, under Acts 
of 1864 and 1866, 226—227. 
none under present law, 226. 

effect on land of decree on “ specially” registered document, 227—228. 
under Act XIX of 1848, 228— 232. 

non-registration created a presumption against genuineness, when, 228. 
effect of, in district other than that in which land lies, 229. 
registered deed entitled to priority over unregistered of same class, 
whether of prior or subsequent date notwithstanding notice, 229— 230. 
gave- no priority to a subsequent purchaser over dona fide purchaser in 
possession, 2*31, 

contract for future sale with part payment, though unregistered, good 
as against subsequent registered purchaser with notice, 231. 

“ authenticity of deeds to bo established before Court could decide 
as to which was entitled to preference, 231—232. 
registrar to enquire into due execution before registering, but not as 
to consideration, 232. 

BEGISTEATION IH COIilEOOlOE’S BOOKS— 
effect of, 269. 

EEGULATIOKS— 

.law of Mortgage under, in Bengal and the K, W. P., 7—8. 
relating to rate of interest, 8—9. 

none in Madras or Bombay dealing -with redemption and foreclosure of 
mortgages by conditional sale, 9. 

BELIEF Iisr BESPECT OF BIGHT OB LIABILITY— 
what constitutes, 613—616. 

EELIGIOUr— 

« transfer in perpetuity for adyancement of, yalid, 624. 

BELIGIOXJS OB CHABITABLE PURPOSES— 

payment for, constitutes such necessity as to justify alienation by Hindu 
widow, 76. 

REMOTE BEVERSIOITEB, See Reversioner^ 
definition of, 713. 

paid hond-Jide to holder of land under defectiye title, when a discharge, 642» 
how to be apportioned -on transfer, 633. ** 

ilENTS AXB PBOFITS— 

-exclusiye enjoyment of, by one- co-owner, does not determine right of other 
co-owners to redeem, 366-^367. 

BEPAIBS— 

mortgagee in possession must make necessary, when, C80. 

-when house is mortgaged, mortgagee entitled to credit for, when, 672—573. 

BEPBBSEOTATIVE (OF MOBTGAGOE)— 
who is, 328—335, 609—516. 

notice of foreclosure to be served on, when, 609—615. 

.• holder of decree -against mortgagor is not, 328— 329, 

See BejQrmnmive. Mim of Rorocloswrc, Mom ftmh 
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EESTEimoiir— 

repugnant to interest created on transfer, when void, 622— 623. - 

KIVENITE (GOVERISTMENT)— 

takes precedence of other claims, 273— 274, 633— "534 
must be paid by person in possession, 273— 274 
sale of land for arrears of, destroys mortgagees’ Hen, 273 — 274 
on sale for arrears of, through default of mortgagor, mortgagee may sue for 
his 'money, 274— 275, .,636. 

sums paid for, % mortgagee credited to him, 274, 671— 573, 

‘arrears of, prior to mortgage payable by mortgagor, 276. 

rights of mortgagee in possession, who pays them, 278, 
when paid by mortgagee of diwputnee cannot be recovered by him from 
ptdneedar^ 277. 

payment of, by one co-sharer gives him a right to recover from others, 
when, 277—278. 

payment of, by one who believes himself to be,, but cannot prove that he 
is a mortgagee, effect of, 278. 

mortgagee, letting estate fall into arrears, cannot buy and acquire irredeem- 
able interest, 278—280. 

surplus proceeds of lands sold for arrears of, belong to mortgagee, when 
638. 

purchaser at sale for arrears of, acquires possession adverse to both mort- 
gagor and mortgagee, 362. 

land always liable to be sold for arrears of, in whosoever’s hands it may be 
even after foreclosure decree, 633 — 534 
See Aocomti Government Menenuej MoTtgagee^ MoHgagoT^ JPutneedar, 

BEVEBSIONER- 75-63 

when bound by alienation for purpose of paying Government revenue, 52i 
63, 

though interest of, only contingent, can maintain suit against Hindu widow 
for waste, 76, 

succeeds as heir to husband and not to Hindu widow, 78. 
consent of next, when not sufficient to render alienation by Hindu , widow 
indefeasible, 82— 83, and see 
consent of, when implied, 83—84 

not entitled to possession during life of Hindu widow by reason of illegal 
alienations by her, 84 

but may sue for declaration that it is not binding on him, 84—85, 
in suit by, daring lifetime of widow, after illegal alienation by her, a 
prayer to have his right of inheritance declared is premature and he is only 
entitled to declaration that alienation is not binding on him, 85. 
may be appointed manager after waste proved in suit against Hindu widow- 
87. . . 

if alienation by Hindu widow be partly justified by legal necessity, he can 
only have it set aside by payment of amount with interest raised for 
that portion which was justified, 87, 

not prejudiced by Hindu widow relinquishing her rights in estate to next 
heir, as the latter takes no higher rights than widow had, 88. 
remote, may interfere and sue to set aside alienation, if made by widow 
in collusion with next re versiener and transferee, 89. 

or if nearer reversioner not heard of for some years, 89 — 90, 
right of, only contingent during widow’s lifetime, 90. 
cause of action does not accrue to, till death of both widows, when there 
are two, even as to a moiety of property, 92, 
bound by decree fairly obtained against widow as representing her husband, 

■ ■ ■ 

EEVOCATIOlSr- , 

transfer by person having authority to . revoke operates as when, 638. 

BIGHTOFOWITERSHIP- 

passes to mortgagee, when, 270-"371. 
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“ EIGHT, TITLE, AKi) INTESEST’V OE MOUTGAGOR- 
whafc iSj d‘97. 

Low to be valued for purposes of registration, 213— 22S. 


BIGHT TO SHI-' ■ 

for compensation for a fraud or harm illegally caused is not transferable, 
619. 


BIGHTS— 

nature of, not affected by Transfer of Property Act, 613, 

nvmmQ accoijkt— 

mortgage to secure balance of, when maximum expressed, 68d— 683. 
RULES— . 

power of High Court to mabe, under Transfer of Property Act, 713. 

made under such power by Calcutta High* Court, 733—736, 
applicable to sales by Court, 736, 


SALABSr— 

of public officer not transforrable, 619. 


SALE— 

definition of, 645, 
liow made, 645. 

of immoveable property, effect of contract for, 645. 
rights' and liabilities of buyer and seller, 646—649. 

of one of two properties subject to a common charge, rights of buyer, 649. 
discharge of incumbrances on immoveable property on, 649 — 639. 
decree for, mortgagee entitled to, when, 666 — 668. 

to include personal decree against mortgagor, 735. 
suit for, who are necessary parties to, 690^691, 
form of decree in, 695 — 697. 

procedure to be adopted when defendant pays amount due, 697 — 608. 
power of Court to pass decree for, in suit for foreclosure, 606 — 607, 

in suit for redemption, 703—704. 
order absolute for, when to be made, 697—698. 

of property subject to prior mortgage may be free of incumbrances, when, 
705. ■■ ■ ■ 

by Court, rules applicable to, 736, 

by guardian appointed under Act XL of 1858, effect of, 44. 
by uncertificated guardian, 44. 

by father of joint family to raise money for immoral purposes, void as 
against sons when purchaser, though acting hom.fide made no enquiries, 58. 
no legal presumption as to validity of, 69. 
oircumstanees under which Court will construe transaction to be a sale rather 


than a mortgage by conditional sale, and mcQ 124 — 120. 

though deed purports to be a mortgage, it may operate as a sale, 127. 
by mortgagor of pari of mortgaged property to third party who gets his 
name registered in collector’s books, after neglect of mortgagee to obtain 
possession on foreclosure, effect of, 269. 
mortgagee purchasing at, for arrears of Government revenue caused by big 
own default, acquires no absolute title, 278 — 280. 
suit for, is one to obtain “relief respecting immoveable property’’’ within 
meaning of sec, 77 of Act XIV of 1882, 447—448. 
under rent law passes property free of incumbrances, when, 495—406. 

See Miemtion, JEicecutiottj jPewer of Sale, Hevenm 

- SALE PBOCEEBS— 
application of, 706. 

See Sale JProoeeda , ' , 
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SECULAR ESTATE— ' ^ 

whoa created by gmiatoi’ \Yitli a religious motive is not esampt from rule as 
to perpetuity, 107. 

SECURITY— , 
what is a, 653. 

.SEIZURE— ^ ■ , , ■ 

actual, when illegal, 496— 497, 

SELF-AGQUIRED P.ROPERTY— 

father under Mithila law may dispose of, at pleasure, 68, 

SELLER— , 

rights and liabilities of, 646— 649, 

SEEVIGE ,OE SUMTONS— 

in suit, for foreclosure on sale, when good if made on agent of one of 
several mortgagors in charge of mortgaged property, 447— 448. 

can mortgage only for purposes necessary to the trust, 103—107, 
may incur debts and borrow money for religious purposes, 103. 
position of, analogous to that of manager of infant's property, 103. 
though unable to alienate dewnttur lands, he can create derivative tenures 
and estates conformable to usage, 105. 

not relieved of trust by reason of resumption proceedings resulting in settle- 
ment with heir in his private eharacteivl07. 
can do whatever is needed for benefit of idol’s proper ty, 103—103, 

of husband, payment of expenses of, by Hindu widow, reasonably made, 
constitutes necessity sufiicient to justify alienation of estate, 77, 

« SIGNED”— , 3 

meaning of term, 656* 

SIMPLE CONTRACT DEBT— 

when capable of being tacked to mortgage debt, 331—323. 

SIMPLEKORTGAGE— .' 
nature of, 14— 15,. 
definition of, 651 — 654. 
suit on, is a suit for land, 438, 
form of, 698. ^ ^ 

remedy of mortgagee under, is by sale, 703, 

See Mortgage, , 

SIMPLE MORTGAGE' USUFRUCTUARY— ■ ■ 

definition and characteristics of, Sl» 


rights of, in joint Hindu family, 64— 65, 67— 69, 96. 

under Mital-shara,. a,oqme& share equal to father on birth, and can 
enforce partition during father’s lifetime, 65. 


SPECIFIC PERFORMANCE— , 

suit for, by purchaser under a contract for sale of ancestral property by 
Hindu father, when there is an infant son, cannot be decreed without 
purchaser proving legal necessity, 69. . ; 

should not be decreed of an agreement to lend money on mortgage, 177 — 178 
of agreement to execute mortgage of lands situate in mofussh. Original Civil 
Jurisdiction of High Court in suit for, 690, 


SPLITTING CAUSE OF ACTION- 
what amounts to, 3C9, 
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documenfc not properly stamped cannot bo used to enforce riglit passed by it, 
233,240—24.1, 

instruments of mortgage must bo written on stamped paper, 233. 
may be stamped after execution on payment of a penalty, 233. 
on iustrumouts executed before 1st October 1860, 233 — 235. 

after October 1st, 1860, and before rliine 1st, 1862, 235. 
after June Ist, 1862, .and before January isfc, 1870, 
235—237. 

after January 1st, 1870, and before 1st April 1870, 
237—243. 

after April 1st, 1879, 243— 265. 

under Act X of 

mortgage of immoveable property to bear same stamp as a bond for pay- 
ment of money lent, 235—236. 

of moveable property same stamp as on a promissory note, 236 — 237. 
agreement or memorandum in nature /of a mortgage must be stamped 
as a mortgage, 237. 
under Act Xrill of m9, 

definition of mortgage deed, 237. 

amount of duty on mortgage possession, 237 — 238. 

possession, 238—230, 
on lease or surrender of lease, 289. 
on copy, duplicate, extract, or counterpart, 230, 
on bond or mortgage deed executed as a collateral security, 

. .. 239.. 

on agreement to repay within three months on deposit of title 
deeds, 239. 

on a reconveyance of mortgaged property, 239. 
to ho affixed on principal instrument if more than one, 240. 
aniount of, on others, 240, 

expense of, to be borne by mortgagor, grantee or lessee respectively, 

239— 240. 

amount of, how to be fixed when value of subject-matter of mortgage 
cannot be ascertained, 240, 

on mortgage securing payment of an annuity for an 
indefinite time, 240. 

instrument not properly stamped, when, inadmissible in evidence, 

240— 241, 

Court may receive with penalty, when, 241. 

proceedings by Court when document tendered bears insufficient stamp, 
■241., 

certificate by Judge that proper duty has been levied on a document 
renders it admissible in evidence, when, 241 — 242, 
evading stamp law renders person liable to criminal prosecution, 242, 
collector to determine amount of, in case of doubt, 242, 

* an appeal lies from his decision, 242, 
penalty for false recital of consideration, 242— 243. 
under Act I of 1879— 

“ mortgage deed,” definition of, 243. 

amount of duty on mortgage when jjossessiow is, or is agreed to bo given, 

. . , . 244. ■■ . . , ' 

when jjossessiow is not given, or agreed to be 

, . . given, 244. 

on instruments of further charge, 244 — 245. 
on mortgage deed as security for due execution of an Office, 246, 
on leases and surrenders of leases, 246. 
on copies, counterparts or extracts, 246—247, 
on agreement to repay within three months on deposit of 
title deeds, 247. 

or after more than three months, but within one year, 247. 
on reconveyance of mortgaged property, 247. 
on a release, 247—248, 

,j . . , on instruments reserving interest, 250. 

^ , when value of subject-matter is indeterminate, 260; 
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STAMP — (Coniimied.) 

under Act I of 1S7Q — (Gontm'ued,) 
amount of duty — {Continued.'^ 

when several instruments BXQ employed for a single trans- 
- action, 250. 

when the same instrument relates to several distinct matters, 
260. 

when instrument comes within two or more descriptions in 
Schedule of Act, 260. 

on document consisting partly of a lease and partly of a 
usufructuary mortgage, 251. 

on instrument to secure repayment of an annuity, or some 
other sum payable periodically, 261 — 252. 
on instruments chargeable with Qial duty in respect 

of an amount expressed in any foreign currency, 252. 
oh Instrument chargeable with ad valorem duty in respect of 
stock or marketable security, 252. 
on instrument transferring property in consideration wholly 
or in part of debt, money or stock, 252 — 253. 
on certificate of sale when property is sold subject to debt or 
ineumbrance, 252 — 254?. 

distinction between mortgages by which possession is given, or agreed 
to be given, and the reverse, 245— 24i6. 

Governor- General may make rules to regulate descriptions of stamp to 
be used, 248. 

rules made, in pursuance of such power, 248. 
nature of stamp to be used on particular documents, 248. 
manner in which instrument is to -be written on paper with an im- 
pressed stamp, 248—249. 

impressed stamp to appear on face of instrument, 248—249. 
only one instrument to be written on one piece of stamped paper, 
249—250, 

Collector may allow value of stamped paper accidentally rendered useless, 
260. 

‘may remit penalty in eertain cases, 260, 
persons by whom duty payable, 250. 

effect of statement in instrument of current rate of exchange or average 
price, 252. 

* no difference in respect of duty between a certificate of sale by public 
auction and a conveyance by private sale, 252. 
insufficiently stamped or unstamped document may be impounded, when, 
254—^55. : ' 

Court may receive documents improperly stamped or unstamped on pay- 
ment of penalty, when, 264 — 255. 

Admissibility of document, not duly stamped, in criminal proceedings, 

: ;264— 255. , ■ ^ , 

when inadmissible, in such proceedings, 256, 
penalty when enforceable, and to what amount, 265. 
admissability of documents in evidence, so far as stamp is concerned, is to 
be governed by laW in force at time of suit, and not at time of execution 
of document, 255. 

instrument once admitted , in evidence cannot afterwards bo questioned 
on ground of stamp, in same suit or proceeding, 255—256. 

Appellate Court, power of, to determine amount of duty and penalty, 
266-257. 

to impound document, 256— 267, 

Collector, power of, to prosecute for evasion of stamp law, 256—267, 
to refund penalty, 267i 
to impound instrument, 267. 
impounded instruments how to be dealt with, 267. 
payment of penalty no bar to prosecution, when, 268. 
collector to endorse instrument on levying duty or penalty, 268. 
endorsement renders document admissible in evidence as duly stamped 258. 
liability of executant of, or witoegsegjs to a document not duly stamped, 

• "to'U.fin© 258—359,,: 


soo 




BTAMV--{Conh'mtcd.) 

under Act X of 1870'^((^oulhwed-) 

conskleratioBj penalty for not statinjj fully and truly, 250. 

, in estimating fme, penalty if any paid, to be deducted, 250. 

“ intentiori’V must be considered by magistrate in prosecution under 
Act, 259,' 

duly stamped,” defimtion of, 259. 

punishment for an oSence under Act cannot be awarded, unless proce- 
dure strictly complied with, 260, 

Collector must be satisfied of an intention to evade duty before ins ti« 
tuting prosecution, 260. 

and should not qua magistrate try cases under Act, 260. 
can require abstract to be furnished to him for purpose of assessing 
duty, 260 — 261, 

reference and reviaion, proYisions as to, 261. 
no appeals from orders of collector provided for, 261. 
document not duly stamped when admissible in evidence when tendered for 
purpose collateral to its object, 261 — 262. 
nature of document, how to be determined for purpose of stamp duty, 
262—263. . 

blank stamped paper, liability of person who signs, 263 — 264. 

Appellate Court, power of, to admit in evidence document not duly stamped 
when duty and penalty not tenderedin lower Court, 264 — 265. 

High Court in special appeal will not question lower Court’s decision, refusing 
to admit document on ground of evasion of stamp laws, 264. * 

STIPENDS— 

government, Civil or Military, not transferrablo, 619, 
fSTEIDAJSf-^ . 

married women can deal with, and mortgage, and can bo hold liable to others 
■ to the extent of, lOO. 

SITBSEQUENT GONDITION — - ^ ^ 

must be fulfilled to render ulterior transfer valid, when, 629. 

SUBSEaUENT INCIJMBEANCEE— ' 

mortgagor must be taken to have contracted with, to pay interest on prior 
incumbrance, 664—665. 

SUBSEQUENT MOETGAGEE— 

entitled to pay off prior mortgagee, when and how, 678—679, 

See Mortgagee. 

SUBSISTENCE MONEY— 

iJerarnama by mortgagee to pay to mortgagor, executed two days aflei* 
mortgage, and without reference to mortgage deed, is not binding on 
transferees of mortgagee, 116. 

■SUCCESSION— 

land purchased by Hindu widow out of profits of husband’s estate, when 
undisposed of by widow, passes to heirs of husband as an increment to his 
estate, and not to heirs of widow, 181. 

to set aside alienations made by one member of joint Hindu family, condi- 
tions under which a Court will give a decree to another member, wdicn it is 
. shown that his share in estate was benefited thereby, 67—68, 
payment of costs of, by Hindu widow, docs not constitute such necessity 
as to justify alienation by her so as to bind heirs, 77. 
for an account, must" also include a prayer for redemption, when, 370. . 

; for possession by son, of land illegally alienated by father will not lie during 
father’s lifetime, 64. 

when to be considered as instituted for purpose of saving limitation, 437. 
value of subjoct-mattor of, to. establish a charge upon proper tv, how to be 
calculated for purpose of jurisdiction, 440— 441 x. 
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BVL'EBiBAM.A--- 

filed in Court, requires registrafeioa wliea, to enable suit to be brou'^bt m 
it, 211— 212. . “ : ■ 

STTFIIEME COUET. Bee High Court} JurisdicHon} Limitation. 

SUBPLUS SALE PROCEEDS— / ' ^ 

right of mortgagee to, after sale for arrears of Government revenue, 309, 538, 
677-678. 

disposal of, after sale in execution of mortgagee’s decree and payment of bis 
claim, 458. 

mortgagee not entitled to share in, when sale is subject to his mortgage, 

492 — 493 . » a f 

except by waiving lien on land, when, 493— 49 i, 

SUEEENBIR OF LEASE— 
effect of, on under-leases, 720. 

T. 

TACKIlSrG-310-32,2. 

simple contract debt may be tacked to mortgage debt, when, 321 — 322. 
abolished by Transfer of Property Act, 685— 686. 

See Consolidation of Securities. 

TAITK— 

digging of, not such necessity as to justify alienation by Hindu widow, 77. 
TENANT— 

not authorised by Transfer of Property Act to transfer untransferable right 
of occupancy, 620. 

TENDER— 

what sufficient, when mortgage merely speciSes that the land is to remain 
in possession of mortgagee till principal sum be paid down, 367 — 369. 
of principal alone, good if according to contract, 373. 
must be of money, unless otherwise contracted for, 373, 501, 618—621, 
after good and sufficient, no further interest should be allowed, and if the 
mortgagee be in possession, he is accountable for future proceeds, 374 — 391. 
in usufructuary mortgage, of principal when sufficient to enircle mortgagor 
to redeem, 386—387. 
mortgagor must prove, 601, . 
good if according to Begulations, 620. 
must be made within year of grace, 621— 623. 

and be unconditional, 623— 625. 
must be in one sum, 526. 
proper time and place for, 659. 
effect of, as a bar to suit for foreclosure or sale, 667. 
how to be made according to Transfer of Property Act, 710 — 711. 

if person incompetent to contract, 711— 712. 

See Deposit in Court} Xear of Grace* 

TITLE DEEDS— , 

mortgagee should get possession of, 313^ — 314. 

must bo given up by mortgagee when mortgage is redeemed, 393, 627. 

See Deposit. . 

TRANSFER Transfer of Dropertg Act)^ 

what property may be subject of, 612—620. 
by operation of law, unaffected, 612. 
by order of competent Court unaffected, 613, 
for illegal purposes, or by disqualified person, invalid, 620. 
person competent to, 620— 621, 
operation of, 621—622. 
may be oral, when, 622. 

for benefit of unborn person, when invalid, 623, 

A 77 
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JKit fJnde} Transf&r of .PropeHp Act)-^(CcnUnnBi,) 
in perpetuity for benefit of public, vaiul, 624. 

to tako effect on failure of prior transfer, -wlien incapable of taking effect, 
624. 

for benefit of a class, wlien incapable of taking effect, 624. 
to member of a class who attains a particular age, effect of, 626. 
contingent on happening of specified uncertain event, when Ineapable of 
taking effect, 627. 

to such of certain persons as survive at a period not specified, effect of, 627. 
conditional, when incapable of taking effect, 627. 

to one person, coupled with transfer to another on failure of prior disposition, 
eifect of, 628— '629. 

ulterior, conditional on happening or not happening of specified event, effect 
of, 629, 

prior, not affected hy invalidity of ulterior, 629— 630. 

effect of condition that it shall cease to have effect ia case specified uncertain, 
event shall or shall not happen, 630. ^ 

conditional on performance of an act, with no time specified for performance, 
when incapable of taking eftVet, 630 — 631. 
conditional on performance of an act, time being specified, how affected by 
conduct of parties interested, 631, 

of immoveable property, when subject to charge for maintenance, 635, 

by person authorized only under certain conditions 
to transfer, 635. 

by ostensible owner when valid, 637. 

by person having authority to revoke a former transfer, operates as a revoca- 
tion, when, BBS. 

by unauthorised person who subsequently acquires interest ia property trans- 
ferred, 638-639. 

by one co-owner, gives what rights to transferee, 639, 
to two or more persons jointly for consideration, confers what interest on 
transferees respectively, 640. 

by persons having distinct interests for consideration, effect of, on considera- 
tion, 640 — 641. 

priority of rights created by, 641, 

by co-owner of share in common property, effect of, on share of each, 641, 
pendente Ute, eWeat oL — 644. 

fraudulent, effect of, 644 — 645. 
of actionable claims, 725 — 727. 

discharges person against whom it is made, to what extent, 726, 
by gift, see Gift. 
of debt, seQ Debit 

TEAXSFEU OF MORTG-AGEE’S INTEREST-, 
effect of, when unstamped, 261 — 262. 


“TRAHSFEEOE 

definition of, 618— 619. 

« TRANSFER OF PROPERTY ACT”— 
extends to what territories, 610— 615. 
rights, incidents, liabilities, etc., not affected by it, 612—613, 
extent of saving clause, 613 — 615. 
to be read with Contract Act, 616— 617, 

T1UX8FEHEB— 

right of , under policy of insurance, 643, 
of lessor, rights of, 717. 

Transfer t 

TEUSTIE— 

mortgage by, of property alleging it to Ib his own, effect of, 176. 

*^^769 iinder Transfer of Property let, 
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TED-STEE3’ AND MORTGAGEES' POWERS ACT, 18 8(5- 
provisions of, apply to English mortgages, when, 672— 67A. 
powers of mortgagees under, 729 — 733, 

■ V. '■ 

ULTERIOR TRANSFER— 

conditional on happening or not happening of specified event, effect 
■; .'of, 629. . 

UNACCOUNTED FOE SURPLUS— 

of purehase-money on account of alienation for legal necessity if small 
does not affect transaction, 62, 

UNAUTHORISED PERSON— . . ' , ^ ' 

transfer by, who subsequently acquires interest in property transferred, effect 
of, 638—639. 

TOBOEIT PEESOTT— 

transfer for benefit of, when invalirl, 623, 
acquires a vested interest, when, 626. 

UNCONSCIONABLE AGREEMENT. See A^r emeu t 

-UNDER— LEASE. See Leme, 

UNDIYIDED FAMILY. See loM Rmlu Family, 

UNIVERSAL DONEE. See 

UNREGISTERED BOND. See Rvidencdi Begistration, 

UNSOUND MIND- 

who is to be considered of, under Act XXXIV of 1858, 26. 

See Zmatio, 

USUFRUCT— 

when to be deemed sufficient interest, 669— 661 » 

USUFRUCTUARY MORTGAGE^ 
nature of, 11—14,21. 
definition of, 662—655. ' 

different kinds of, 11—14, 21. 

corresponds with vivum mdinm or Welsh mortgage, 11, 
mortgagor, when not personally liable under, 13. 

personaliiability of, depends wholly on terms of contract, 138. 
means by which he may redeem, 13. 

prior to Act XIV of 1859, no limitation to his right to rodemp. 
tion, 13. 

limitation of suit for redemption of, 360. 

under Acta XIV of 1859, and IX of 1871, 13—14. 
under Act XV of 1877, 14. 

prior to Act XIV of 1859, mortgagee never could become absolute owner 
under, 13. 

hypothecation of land for cultivation, in consideration of loan when coupled 
with personal liability, is of the nature of a S!Ui*4‘peshgi lease, 129 — I3a, 
deed should contain a clear statement as to disposition of profits, 133. 
if intention to charge the land alone with interest, the mortgagee has only 
the personal security of mortgagor for the principal, 133, 
when no stipulation as to interest, usufruct to be deemed sufficient whatever 
be its amount, 133— 134, 

in case of pure, mortgagee has right to possession from the first, 270. 
proprietary right always in mortgagor, 270. 
mortgagee has no right to plant trees on mortgaged land, 284. 
mortgagor entitled to recover possession, when, 661 — 662, 

Court may order sale when, if suit h© brought for redemption, 702, 
form cf, 698. 

See Limitaiion, 
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wbafc contracts arc usurious, 148— 158. 
what transactions are elusive, 148 — 168. 

wiien mortgagee was to get 10 per cent, for interest, 10 per cent, for 
expenses, and devote balance of rents to reduce the priueipai, agreement 
held not to be usurious, 155 — 156. 

when bond payable by instalments, tbe fact of interest to accrue due being 
added to amount of bond is nob an infracbioa of usury laws, 155. 

See Interest, 

r. 

TAbUlS OF STOJECT-HAITEB OF SUIT. See Cotiri Fees, Jurisdietion, 

VESTED INTEBEST- ^ 
wbab constitutes a, 625. 

■when ac(iuired by unborn person, 626. 

«Yi7VM 

nature of, 11. 

when usufructuary mortgage corresponds to, 11 
possession by mortgagee, essence of contract, 12. 

w. 

■WAIVEB- 

when to be presumed for pui’pose of election, 632 — 633. 
of forfeiture of lease, 719. 
of notice to quit under lease, 719. 

WABD OF COUBT— 

what constitutes a person a, according to decisions of Bengal and N. W. P. 
30—32, 

incapacitated uuder Begulation X of 1703 from contracting so far as regards 
property taken charge of by the Court of Wards, 31—32. 
mortgagor who is, is liable personally, though property in charge of Court of 
Wards is not subject to mortgage lien, 32. 

See Court of Wards, 

WABBANTY— 

mortgagor impliedly warrants title, 305—306. 

WASILAT ^ee Interest^ M€S)ie Frojits, Mortgagee, 

WASTE— 

reversionary heirs can maintain a suit against Hindu widow, for, 75, 
suit to restrain, can be brought by reversioners for that purpose alone, 8o— 88. 
when waste proved in such suit Court cannot put reversioner in pos- 
session, but may appoint manager, 87, 
mortgagee in possession, responsible for, 282, 680. 
mortgagor in possession, not liable for, when, 665—666. 

WELSH MOBTGAGE— 

similar to usufructuary mortgage, 11. 

WIDOW, See Sindu Lato, Smdu Wldoto. 

WIFE. See FLindu Fato, 

two, now necessary to attest mortgage deed, 655. 

Alahommedan law relating to, 107—108; 
mortgage of, 107—108. 

when land set apart for, is mortgaged, endowment is not invalidated, 108, 
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WUQF^{ 

consequence to owner, of dedication as, 109. 
when true, is irrevocable, 109. 

See Mahoinmedan Jjaw, 


YEAE OF GRACE— 397, 400. 

necessary when mortgage in common English form, 1‘27. 
is to be additional to period allowed for redempution stipulated in mortgage 
contract, 400. ^ “ 

on expiry of, right of mortgagor gone, when, 404 
mortgagor may redeem within one year from service of notice of foreclosure, 
600—501,608—509,618—619. 

commences to run from service of notice of foreclosure on mortgagor, 608— 
509. 

expiring on holiday, deposit on first business day good, 631 — 523. 
on expiry of, Judge has no power to receive deposit, 632— 623. 
is strictly calculated, and Judge has no power to extend, 622— 623. 

but can he extended by contract between the parties, 633. 
power of Court now to enlarge, 694—695, 703—704. 

Bee Bedemption, 

z. 

nature of, 12 

treated as pure usufructuary mortgage, 12—13, 128, 381. 
containing proviso for redemption, to be treated as usufructuary mortgage, 
128, 

when granted by mortgagor contrary to covenant not to alienate, effect of, on 
rights of mortgagee, 296— 296. 

holder of, has rights similar to those of a mortgagee, and his “interest” is 
liable to attaeWent and sale qua realty, 326 — 336, 
suit by holder of, or to cancel, must be an ordinary regular suit and not 
one under rent law, 440. 

holder of, not bound by proceedings in suit by a mortgagee, to which he 
was not a party, 451—463. 

Mortgage^ Mortgagee^ Mortgagor ^ 
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